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Spl. Chief Secretary & Os
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BENCH
RUVA PAL, DR AR LAKSHVANAN & DALVEER BHANDAR

JUDGVENT:
JUDGMENT

(Arising out of SLP(C) Nos. 20487- 20488/ 05)
W TH

C.A. No.1149/2006
(Arising out of SLP(C) Nos.22994-22995 of 2005)

Dal veer Bhandari, J
Leave granted.

The principal question which falls for adjudication
in these appeals is regarding the jurisdiction of the
Assi stant Conmi ssi oner of Commercial Taxes, Warangal
Di vi sion, Andhra Pradesh in initiating and conpleting
penal ty proceedi ngs under the Andhra Pradesh Genera
Sal es Tax Act, 1957 (for short A P.G S. Tax Act) after its
r epeal

We are not adjudicating the nmerits of the
controversy involved in these appeal s but are confining
our judgnment to the limted question of the jurisdiction of
the Assistant Conmissioner in initiating proceedings
under the said A.P.GS. Tax Act after its repeal. ~The brief
facts which are inperative to di spose of these appeal s
are as under:

The appellant, Ms Gammon India Ltd. is a
construction conpany. The appellant after obtaining
construction contract in the State of Andhra Pradesh
applied to a registered dealer for the purposes of Section
5B of the A.P.G S. Tax Act for concessional tax avail able
to the registered deal ers, purchasing from ot her
regi stered dealers in the State of Andhra Pradesh.
According to the respondents, the appellant had fal sely
i ssued Form G and cl ai med reduced rates of tax fromthe
sell ers whereas according to the appellant, G2 Form was
i ssued by the Sales Tax authorities and the form
specifically enunerated comodities/itens which were
entitled to a concessional tax. One of the itens
specifically enunerated therein was 'cement’. Relying on
the said G2 Form as was also the case with all other
construction conpanies in the State, the appellant while
purchasing 'cenent’ for manufacture of ready m x
concrete, obtained the benefit of a | ower tax.

On 26.2.2005, two show cause notices, being PR
No. 6/ 2004- 05 and PR No. 7/2004-2005, were issued by
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t he Assistant Comm ssioner, Commercial Taxes. |n order
to properly conprehend the controversy involved in this
case one such notice PR No. 6/2004-2005 is set out as
under :

" GOVERNWNT OF ANDHRA PRADESH
COMMERCI AL TAXES DEPARTMENT

Ofice of the Deputy
Conmi ssi oner (CT)
War angal Division
War angal

P. R No. 6/ 2004- 05, Dat ed: 26.02. 2005
NOTI CE

Pl ease take notice that Ms Ganmon
India Limted. Pal oncha a registered deal er
vide RC. ‘No. WGEL/09/1/ 2440/ 95-96 under
APGST Act and assesses on the rolls of
Commer ci al Tax O ficer, Kot hagudem

They obtained G 1icense vide &
WGEL/ 09/ 1/ 23/ 2001- 02 fr.om Conmer ci al Tax
O ficer, Kothagudem to purchase raw
materi al s, consunmabl e, sub-assenbly parts
and packing materials at concessional rates for
use in the manufacture or processing the
goods in side the state under Section 5B of the
APGST Act.

In ternms of G O M. No. 496, Rev.(CT-11)
Dept., 17.07.2001, the comodity " CEMENT"
was made ineligible to purchase within the
state of AP at concessional rate of tax against
Form G under Section 5B of the APGST Act.

In spite of the fact that M's. Ganmon
India Limted, Paloncha had effected
purchases of CEMENT from |l ocal registered
deal ers at concessional rate of tax against
Form G as ascertained fromthe Deputy
Conmi ssi oner (CT), Nal gonda for the year
2002- 03 as detail ed bel ow.

Nane of the Seller : Sugar Cement
Ltd., Matanpally

Anpunt : Rs. 29, 26, 200. 00

Thus, it is proved beyond doubt that Ms.
Ganmon I ndia Linmted, Paloncha had falsely
i ssued Form G and cl ai med reduced rate of tax
fromthe sellers.

Therefore, it is proposed to levy a penalty
of Rs. 23, 40,960 (Rupees Twenty Three Lakhs
Forty Thousand N ne Hundred and Sixty only)
being five tines the tax due on the above
respective transactions for the year 2002-03
under Section 7A(2)(ii) of APGST Act.

oj ections if any agai nst the proposed
| evy of penalty nay be filed in person or
t hrough authori zed representative touching
upon all the material evidence before the
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undersigned with in (7) days of receipt of this
notice. Failing which proposed | evy of penalty
will be confirmed without further notice.

ASS| STANT COWM SSI ONER ( CT)
(I NTELLI GENCE AND LTU)
WARANGAL DI VI SI ON, WARANGAL.

To
Ms. Gammon India Limted,
Pal oncha. "

The appel l ant, after a few weeks, received two nore
noti ces PR No. 1/2005 and PR No. 2/2005 on 12.4.2005
fromthe Assistant Conmm ssioner, Commercial Taxes. In
these notices also it is incorporated that the appell ant
had fal sely issued Form G and cl ai med reduced rate of
tax fromthe sellers.

The appel |l ant al so received a letter dated 19th
Sept enber', 2005 fromthe |/ C Executive Engineer, | &
CADD, Irrigation Division, Bhadrachal'am asking the
appel l ant to get clearance of sales tax due for
Rs. 4, 06, 83, 207/ - fromthe Dy. Comm ssioner (CT)
War angal Division, Warangal and produce the cl earance
certificate.

The Andhra Pradesh Val ue Added Tax Act (for short
A P.V.A Tax Act) cane in force from11st April, 2005 in the
State of Andhra Pradesh and consequently the AP.G S.
Tax Act was repeal ed.

The notices were issued to the appellant by the
Assi stant Conmi ssi oner of Commercial Taxes,
respondent no.3, calling upon the appellant to explain
why maxi mum penalty of five times permtted under the
Act be not inposed for falsely issuing the G2 form and
claimng reduced rate of tax fromthe sellers.

The proceedi ngs were initiated under Section 7A(2)
(ii) of the AP.GS. Tax Act. The said Section reads as
under :
"7TA(2)(ii). Burden of proof and liability of
the dealer to pay (tax and penal ty)

(1) XXX XXX XXX
(2) Where a deal er issues or produces a false
bill, voucher, declaration, certificate or other

docunent with a view to support or make any
claimthat a transaction of sale or purchase
effected by himor any other dealer, is not
liable to be taxed or is liable to be taxed at a
reduced rate, the assessing authority shall on
detecting such issue or production, direct the
deal er issuing or producing such docunent to

pay as penalty:

(1) in the case of first such detection, three
times the tax due in respect of such
transaction; and

(ii) in the case of a second or subsequent
detection, five tinmes the tax due in respect of
such transaction: Provided that before issuing
any direction for the paynent of the penalty
under this section, the assessing authority
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shall give to the dealer an opportunity of
nmaki ng representation agai nst the | evy of such
penalty."

In reply to the abovenentioned notices, a detail ed
objection petition was submtted by the appellant,

according to which none of the essential conditions
prescri bed under Section 5B(2) of APGS Tax Act was

vi ol ated by the Appellant.

The Assi stant Conmmi ssioner of Conmercial Taxes
after considering the grievance of the appellant confirmed
the additional tax and penalty. The appellant has filed
the appeal s before the Deputy Conmi ssioner (Appeals)
agai nst i ssuance of the notices which are pending
adj udi cation, but the appellant’s prayer for staying the
penal ty proceedi ngs was declined.

The appel | ant, aggrieved by the said order, also filed
a wit petition which was heard by a Division Bench of
the Hi gh Court. The Division Bench exani ned the
guesti on whet her the Assistant Conmi ssi oner of
Conmer ci al Taxes was entitled to initiate and conplete
the penalty proceedings under the A P.GS. Tax Act
subsequent to its repeal and introduction of the A P.V. A
Tax Act with effect from 1.4.2005. The H gh Court while
dismssing the wit petition held that the Assistant
Conmmi ssi oner was not prohibited frominitiating and
conpl eting the said proceedi ngs.

The Appel | ant, aggri eved by the saidjudgnment, has
filed Special Leave Petitions under Article 136 before this
Court. For exam ning the jurisdiction of the Assiatant
Comm ssi oner of Commercial Taxes in initiating and
conpl eting the penalty proceedi ngs under-the A P.G S,

Tax Act, it is necessary to note the rel evant provisions of
the Act.

Section 80 of the A P.V.A  Tax Act reads as under
"80(1) The Andhra Pradesh Ceneral Sal es
Tax Act, 1957 is hereby repeal ed provided that
such repeal shall not effect the previous
operation of the said Act or section or_ any
right, title, obligation or liability already
acquired, accrued or incurred thereunder and
subj ect thereto, anything done or any action
taken (including any appointnment, notification
notice, order, rule from regulation, certificate,
license or permit) in the exercise of any power
conferred by said Act or Section shall be
deened to have been done or taken in the
exerci se of the powers conferred by or under
this Act, as if this Act was in force on the date
on whi ch such thing was done or action was
taken and all arrears of tax and other anopunts
due at the commencenent of this Act may be
recovered as if they had accrued under this
Act .

(2) Not wi t hst andi ng anyt hi ng contained in
sub-section (1), any application, appeal

revi sion or other proceedi ngs nmade or

preferred to any officer or authority under the
said Act or section and pending at the
comencenment of the Act, shall, after such
comencenent, be transferred to and

di sposed of by the officer or authority who
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woul d have had jurisdiction to entertain such
application, appeal, revision or other
proceedi ngs was nmade or preferred.

(3) Upon such repeal of the Andhra Pradesh
CGeneral Sales Tax Act, 1957 the provisions of
Sections 8, 8-A 9 and 18 of the Andhra
Pradesh General C auses act, 1891 shal

apply."

Section 80(3) of the A P.V.A Tax Act provides for the
application of Section 8 of the Andhra Pradesh Genera
Cl auses Act, 1891 on the repeal of the APGST Act, 1957.
Section 8 of the A P. Ceneral O auses Act, 1891 deals
with the effect of repealing the Act, reads as under

"Ef fect of Repealing an Act \026 Were any Act
to which this Chapter applies, repeals any
ot her enactment, then the repeal shall not

(a) af fect anything done or any offence
conmitted, or any fine or penalty incurred or
any proceedi ngs begun before the

commencenent of the repealing act; or

(b) revive anything not in force or existing at
the time at which the repeal takes effect; or

(c) af fect the previous operation of any
enact ment so repeal ed or anything duly done
or suffered under any enactnment so repeal ed;
or

(d) affect any right, privilege, obligation or
liability acquired, accrued or incurred under
any enactnent so repeal ed; or

(e) af fect any fine, penalty, forfeiture or
puni shrment incurred in respect of any offence
conmitted agai nst any enactment so repeal ed;

or

(f) af fect any investigation, |egal proceeding
or remedy in respect of any such right,

privilege, obligation, liability, fine, penalty,
forfeiture or punishment as aforesaid; and any
such investigation, |egal proceeding or renedy

may be instituted, continued or enforced, any

such fine, penalty, forfeiture or punishnent

may be inposed, as if the repealing Act had

not been passed."

The Court observed that even in the absence of a
provision simlar to Section 80(3) of the A P.V.A Tax Act,
Section 8 of the AP.GS. Tax Act, which is anal ogous to
Section 6 of the General C auses act, is not confined to
nmere repeal of a statute but extends to a repeal foll owed
by fresh legislation, unless a different intention appears
fromthe new enactment and that is for the Court to
enqui re whether the fresh | egislation had preserved the
rights and liabilities created under the old statute or
whet her their intentment was to obliterate them This
difficulty does not arise in the present case in as much as
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Section 80(3) of the A.P.V.A Tax Act specifically nmakes
Section 8 of the A.P. CGeneral O auses Act, 1891
applicable on the repeal of the AP.GS. T. Act.

M. Jai deep Cupta, |earned senior Advocate
appearing for the appellant, has drawn our attention to
Ms M S. Shivananda v. Karnataka State Road
Transport Corporation and Os. \026 (1980) 1 SCC 149. A
careful reading of the said judgnment also leads to the
same conclusion that after repeal of the Act whether it
applies or not depends on the intention of the |egislature
which is reflected by the | anguage used in the
subsequent Act passed by the |egislature. The Court
al so observed in this case that if, however, the right
created by the statute i's of .an enduring character and
has vested in the person, then that right cannot be taken
away because the statute by which it was created has
been repeal ed.

M. Qupta further submtted that liability arises
only after it is quantified in accordance with law. |In the
i nstant case, unless the liability has not been properly
gquantified in accordance with the AP.G S. Tax Act, the
same cannot be inposed. W have exam ned t he
contention of M. G@upta in the light of Ms MS.

Shi vananda’' s case (supra), but on proper anal ysis of
the af orenmentioned judgnment, we do not find any nmerit in
t he subni ssion of the | earned counsel for the appellant.

M. Anoop G Chaudhary, the |earned senior
Advocat e appearing for the respondent submitted that
the liability is incurred fromthe point whenthe forged
docunment s have been filed by the appell ant -and not from
the time when the show cause notice was issued.

M. Choudhary further submitted that in the matter
of this nature, the tax collecting authority has no option
but to inpose penalty in accordance with the statute.

M. Choudhary al so submitted that the respondent not
only had the jurisdiction to initiate and conplete the
proceedi ngs in the repealed Act but the penalty inposed
by himwas also clearly in consonance with the

provi sions of the Act.

We have noticed rel evant facts and riva
contentions. Now, in order to ascertain the correct |ega
position it has becone inperative to exam ne rel evant
provi sions and deci ded cases, dealing with the ambit and
scope of repeal and reenactnent of a statute. Since the
CGeneral C auses Act, 1897 is largely based on the
English Interpretation Act, 1889, it is appropriate to dea
with English and other rel evant cases throw ng |ight on
i ssues involved in the case.

According to the law of England, as it stood before
Interpretation Act of 1889, the effect of repealing a
statute was to obliterate it as conpletely fromthe records
of Parlianent as if it had never been passed, except for
the purpose of those actions, which were comenced,

prescri bed and concluded while it was an existing | aw

A repeal therefore, w thout any saving clause woul d
destroy any proceedi ng whether or not yet begun or
whet her pending at the tine of enactment of the
Repeal i ng Act and not al ready prosecuted to a fina
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judgment so as to create a vested right.

The | egal position which existed in England before
Section 38(2) was inserted in the Interpretation Act of
1889 is reflected fromthe follow ng two English cases.
In Kay vs. Goodwi n reported in (1830) 6 Bing. 576
= English Reports (Volume 130) at page 1403, Ti ndal
Chi ef Justice observed that the effect of repealing a
statute is to obliterate it as conpletely fromthe records
of the Parliament as if it had never been passed; and it
must be considered as a | aw that never existed except for
the purpose of those actions which were conmenced,
prosecut ed and concluded whilst it was an existing | aw.
Lord Tanterden in Surtees vs. Ellison - (1829) 9 B
& C. 750 = English Report (Volume 109) at page 278
observed that when an Act of Parliament is repealed, it
nmust be consi dered (except as to transacti ons past and
closed) as if it had never existed.

In England, to obviate such result a practice was
devel oped to insert a saving cl ause i'n the repealing
statute with a viewto preserve rights and liabilities
al ready accrued or incurred under the repeal ed
enactmment. \Wen it was found cunmbersone to insert a
saving clause in every statute, then in order to dispense
with the necessity of having to insert a saving clause on
each occasion, Section 38(2) was incorporated in the
Interpretation Act of 1889. Section 6 of the Indian
CGeneral C auses Act is on the same lines as Section 38(2)
of the Interpretation Act of 1889. Section 38(2) of the
Interpretation Act, 1889 reads as under

38. Effect of repeal in future Acts. \026

() XXX XXX XXX

(2) Where this Act or any Act passed

after the conmmencement of this Act

repeal s any ot her enactnent, then,

unl ess the contrary intention appears,

the repeal shall not \026

(a) revive anything not in force or

existing at the time at which the repeal

takes effect; or

(b) af fect the previous operation of any

enact ment so repeal ed or anything duly

done or suffered under any enactnent so

repeal ed; or

(c) af fect any right, privilege, obligation

or liability acquired, accrued, or incurred

under any enactnent so repeal ed; or

(d) affect any penalty, forfeiture, or

puni shnment incurred in respect of any

of fence committed agai nst any enact nent

so repeal ed; or

(e) af fect any investigation, |ega

proceedi ng, or renmedy in respect of any

such right, privilege, obligation, liability,

penalty, forfeiture, or punishment as

af or esai d;

and any such investigation, |egal proceeding,

or remedy may be instituted, continued, or

enforced, and any penalty, forfeiture, or

puni shnrent may be inposed, as if the

repeal i ng Act had not been passed."

The | egal position dramatically changed after
i ncorporation of Section 38 (2) in the English
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Interpretation Act, 1889. The followi ng case is
illustrative of the change which took place after
i ncorporation of the said provision

Lord Morris of Borth-y-Gest, while interpreting

Section 10 of the Interpretation O dinance of Hong Kong,
whi ch corresponds with Section 38 of the Interpretation
Act of 1889 in an appeal fromthe Judgnment of the
Supreme Court of Hong Kong, in the matter of Director

of Public Wrks vs. Ho Po Sang reported in 1961 Al

Engl and Law Reports Vol. 2 pg. 731, observed as under

"I't may be, therefore, that, under sone
repeal ed enactnent, a right has been given but
that, in respect of it, some investigation or

| egal proceeding is necessary. ~The right is
then unaffected and preserved. It will be
preserved even if a process of quantification is
necessary. ~But there is a manifest distinction
bet ween an investigation in respect of a right
and an investigation which isto decide

whet her some right should or should not be
given. On a repeal, the forner is preserved by
the Interpretation/Act. The latter is not."

When we | ook 'to the Anerican law, we find basic
simlarity in the scope and anbit of the provisions
relating to repeal and reenactment of the statute. W
deemit appropriate to refer sone rel evant Anerican
j udgrent s.

In Bear Lake & River Waterworks & Irrigation
Co. v. Garland, 164 US 1, 41 L Ed 327, the U S.
Supreme Court has held that the reenactnment of a
statute which has been repeal ed by specific provision, or
by inmplication fromlater |egislation, invalidates the
previous repeal and restores the statute to effective
operation.

In that very case, the Court held that a so-called
"simul taneous repeal and reenactnent" is a m snomer,
for there is no repeal by inplication effectuated of the
original act, and even though the "repeal" is declared by
specific provision in the later enactnment the courts will
construe the unchanged provisions as being
continuously in force.

In Commonweal th vs. Gross - 21 A 2d 238, 240,

145 Pa. Super. 92 \026 it was observed that insofar as

Wor kmen’ s Conpensation Act of 1939 is a reenact nent

of Worknen’s Conpensation Act of 1937, it is

"continuance" of such act, but insofar as act of 1939 is-in
conflict with act of 1937, it is a "repeal"” of the act of
1937.

In State vs. Benmis \026 45 Neb. 724, 64 N W 348, the
Court held that the rule seenms to be settled in this state
that the sinultaneous repeal and reenactnment of a

statute in terns or in substance is a nere affirmance of
the original act, and not a "repeal” in the strict or
constitutional sense of the term

The Court further held in this case that as a rul e of
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construction the sinmultaneous repeal and reenactnent of
the same statute in ternms or in substance is a nere
affirmance of the original act, and not a repeal in the
strict and constitutional sense of the term Where the
reenactnent is in the words of the old statute, and was
evidently intended to continue the uninterrupted
operation of such statute, the new act or anmendnment is a
nere continuation of the forner act, and not in a proper
sense a repeal

In State v. Gray, 40 Or App 799, 596 P2d
611(1979) the Court held that when the |egislature
i ncorporates in one statute matter that is included in
anot her, a subsequent repeal of the statute containing
the incorporated matter does not necessarily affect the
statute in which it has been incorporated, as the
guestion is one of ‘the legislative intent. |In absence of
evidence of a contrary intent, the legislature will be
presuned to have intended the repeal not to affect the
statute into which the matter is incorporated.

In George v. City of Asheville, 80 F2d 50 (CCA4
1936) the Court observed that the reenactnent of a
statute is a continuation of the law as it existed prior to
the reenactnent as far as the original provisions are
repeat ed without change in the reenactnent.
Consequently, an internedi ate statute which has been
superi nposed upon the original enactnent as a
nodi fication of its provisions is likew se not repeal ed by
the reenactnent of the original statute, but-is construed
to be in force to nodify the reenacted statute as it
nodi fi ed the original enactnent.

In State v. Board of Appeals, 21, Ws 2d 516, 124
NW2d 809 (1963) the Court held that the continuous
operation of a statute was not interrupted by repeal and
reenactnent at same tine in substantially the sane
| anguage.

In the case of Pentheny, Ltd. vs. Governnent of
Virgin Islands \ 026 Federal Reporter 2d Series Vol. 360 pg-
786, the U S. Court of Appeals has observed as under
"Si mul t aneous repeal and re-enact nent

of substantially the sane statute, or part

thereof, is a substitution and not a repeal, and
the statute, or part thereof, thus substitutedis
construed as a continuation of the origina
provisions to the extent re-enacted and
jurisdiction of adm nistrative agency under

such statute is not disturbed as to those

provi si ons which were continued under the

new statute."

The legal position in Australia is also alnmost simlar
The Interpretation Act of 1984 of Australia also has
simlar provisions. The relevant portion of Section 37(1)
of the Act reads as under

"37(1) of the Interpretation Act provides:

"Where a witten | aw repeal s an
enact ment, the repeal does not, unless the
contrary intention appears \026
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(b) af fect the previous operation of the
enact ment repeal ed or anything

duly done or suffered under that

enact nent ;

(c) affect any right, interest, title, power
or privilege created, acquired,

accrued, established or exercisable

or any status or capacity existing

prior to the repeal

(f) af fect any investigation, |ega
proceedi ng or renedy in respect of

any such right, interest, title; power,
privilege, status, capacity, duty,
obligation, liability, burden of proof,
penalty or forfeiture,

and any such investigation, |egal proceeding or
renmedy may be instituted, continued, or
enforced, and any such penalty or forfeiture
may be i nposed and enforced as if the
repealing witten | aw had not been passed or
made. "

37(2) The inclusion inthe repealing provisions
of any enactnent of any express saving w th respect
to the repeals effected thereby shall not be taken to
prejudi ce the operation of this section w th respect
to the effect of those repeals.”

Anal ysi s of the provisions and sone deci ded cases
of England and Anerica reveal the existence of simlar

provisions and interpretation in the respective countries.

Section 6 of the General O auses Act, 1897 is
predom nantly based on Section 38 of the English
Interpretation Act, 1889. W have al ready reproduced
Section 38 of the English Interpretation Act, 1889. In
order to discern and evaluate the strong simlarity
bet ween the Indian and English Law on this subject, we
deemit appropriate to set out Section 6 of the Indian
General C auses Act, 1897.

"6. Effect of repeal.- Were this Act, or any

Central Act or Regul ation nmade after the

conmencenent o this Act, repeals any enact nent

hitherto made or hereafter to be made, then, unless

a different intention appears, the repeal shall not \026

(a) revive anything not in force or
existing at the time at which the
repeal takes effect; or

(b) af fect the previous operation of
any enactnent so repeal ed or

anyt hing duly done or suffered

t her eunder; or

(c) af fect any right, privilege,
obligation or liability acquired,
accrued or incurred under any
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enact ment so repeal ed; or

(d) af fect any penalty, forfeiture or
puni shent incurred in respect

of any offence commtted

agai nst any enactnment so

repeal ed; or

(e) af fect any investigation, |ega
proceedi ng or remedy in respect

of such right, privilege,

obligation, penalty, forfeiture or

puni shnment as af oresai d.

and any such investigation, lega
proceedi ng or remedy may be instituted,
continued or enforced, and any such
penal ty, forfeiture or punishment may be
i nposed as if the repealing Act or
Regul ati on had not been passed."

Fol | owi ng decided Indian cases woul d reveal, that
I ndi an courts have interpreted Section 6 of the said Act
in the same manner 'as the simlar provisions have been
interpreted by the English and Anerican courts.

I n Basant Singh vs. Rampal Singh, AIR 1919

Qudh 217, it has been held that where an Act repeals a
previous Act and provides that all orders issued under

the repeal ed Act shall, so far as may be, be deemed to
have been issued under the new Act, or is repealed with
provi so 'except as to things done under it' the provision is
designed to safeguard the validity of orders,

appoi ntnents, etc., issued under-the repeal ed Act and

not to give retrospective effect tothe new Act.

A Seven Judge Bench of this Court (by najority laid

down in Keshavan Madhava Menon vs. The State of

Bonbay, (1951) SCR 228, that the Court was concerned

with the legality of the prosecution of the appellant for
contravention of the Indian Press (Enmergency Powers)

Act, 1931. The offence had been conmtted before the
Constitution cane into force and a prosecution |aunched
earlier was pending after January 26, 1950. The

enact ment which created the offence was held to be void
under Article 19(1)(a) read with Article 13 as being

i nconsi stent with one of the Fundanental rights
guaranteed by Part 11l of the Constitution. Inthe

ci rcunst ances, the point that was debated before this
Court was whether the prosecution could be continued

after the enactnent became void. In this case, the Court
by a najority judgnent held that the Constitution was
prospective in its operation and that Art. 13(1) woul d not
affect the validity of these proceedi ngs conrenced under
pre-Constitution | aws which were valid up to the date of
the Constitution coning into force, for to hold that the
validity of these proceedi ngs were affected would in effect
be treating the Constitution as retrospective. Therefore,
it was considered that there was no | egal objection to the
conti nuance of the prosecution

The controversy in issue was dealt with

conprehensively with neticul ous precision by a
Constitution Bench of this Court in State of Punjab vs.
Mohar Singh \026 (1955) 1 SCR 893. Respondent Mhar

Singh filed a claimas an evacuee under the East Punjab




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

18

Ref ugees (Registration of Land Cainms) Act, 1948. The
claimwas investigated into and it was found to be false;
it was held to be an offence under the Act. At the trial, on
hi s confession, the respondent was convicted and
sentenced to inprisonment. On suo notu revision, the
District Magistrate found the sentence to be inadequate
and referred the case to the Hi gh Court. The Hi gh Court
found that since the ordinance was repeal ed, he coul d

not be convicted under Section 7 of the Act. This Court,
on appeal, reversed the decision and upheld the

convi ction applying Section 6 of the General C auses Act.

The principle which has been laid down in this case
is that whenever there is a repeal of an enactnent, the
consequences | aid down in section 6 of the Cenera
Clauses Act will follow unless, as the section itself says, a
different intention appears. In the case of a sinple repea
there is scarcely any room for expression of a contrary
opi nion. /But when the repeal is followed by fresh
| egi sl ati'on-on the sanme subj ect we woul d undoubt edly
have to ook to the provisions of the new Act, but only for
t he purposes of determ ning whether they indicate a
different intention. ~The line of enquiry would be, not
whet her the new Act ‘expressly keeps alive old rights and
liabilities but whether it nmanifests an intention to destroy
them W cannot therefore, subscribe to the broad
proposition that Section 6 of the General C auses Act is
rul ed out when there'is repeal of an enactnent foll owed
by a fresh | egislation. Section 6 would be applicable in
such cases al so unless the new | egislation manifests an
intention inconpatible with or contrary to the provisions
of the section.

In the case of Brihan Maharashtra Sugar

Syndi cat e vs. Janardan \026 AR 1960 SC 794, it was
observed as under:

"Section 6 of the General Cd auses Act

provi des that where an Act is repeal ed, then
unless a different intention appears, the repea
shall not affect any right or liability acquired or
i ncurred under the repeal ed enactnent or any

| egal proceeding in respect of such right or
liability and the | egal proceeding may be
continued as if the repealing Act had not been
passed. There is no dispute that Section 153-
C of the Act of 1913 gave certain rights to the
share- hol ders of a company and put the

conpany as also its directors and managi ng
agents under certain liabilities. The
application under that section was for
enforcenent of these rights and liabilities.
Section 6 of the General C auses Act would
therefore preserve the rights and liabilities
created by Section 153-C of the Act of 1913

and a continuance of the proceeding in respect

t hereof woul d be conpetent in spite of the
repeal of the Act of 1913, unless of course a
different intention could be gathered.”

A Constitution Bench of this Court in State of
Oissa vs. MA Tulloch and Co., (1963) 4 SCR 461, also
had an occasion to exani ne the controversy regarding
repeal of the Act. The submission in this case was that
the supersession of the Orissa Act by the Central Act was
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neither nore nor less than a repeal. The reference was

made to Section 6 of the General C auses Act, 1897

whi ch has been reproduced (supra). |In the said case, the

submi ssion was that the interpretation of the Section was
two-fold: (1) the word 'repeal’ used in the opening
par agraph was not confined to express repeal but that
the word was conprehensi ve enough to include cases of
inplied repeals; (2) it was submitted that if the
expression 'repeal’ in Section 6(b) be deduced as being
confined to express repeals, still the principle underlying
Section 6 was of general application and capabl e of being
attracted to cases of inplied repeals also.
In MA. Tulloch's case (supra), the Court aptly
observed that we have to inquire the principle on which
the saving clause in Section 6 is based. It is manifest that
every | ater enactnent whi ch supersedes an earlier one or
pouts an end to an-earlier state of the lawis presuned to
intend the continuance of rights accrued and liabilities
i ncurred under the superseded enactnment unless there
were sufficient indications - express or inplied - in the
| ater enactnent designed to conpletely obliterate the
earlier state of the |aw
The next question is whether the application of that
principle could or ought to be limted to cases where a
particular formof words is used to indicate that the
earlier |aw has been repeal ed. The entire theory
underlying inplied repeals is that there is no need for the
| ater enactnment to state in express terns that an earlier
enact ment has been repeal ed by using any particul ar set
of words or formof drawi ng but that if the legislative
intent to supersede the earlier lawis nanifested by the
enact ment of provisions as to effect such supersession,
then there is in law a repeal notw thstanding the absence
of the word "repeal’ in the later statute. Now, if the
| egislative intent to supersede the earlier lawis the basis
upon which the doctrine of inplied repeal is founded,
could there be any incongruity inattributing to the later
| egi sl ation the sane intent which Section 6 presunes
where the word '"repeal’ is expressly used. So far as
statutory construction is concerned, it is one of the
cardinal principles of the law that there is no distinction
or difference between an express provision and a
provi sion which is necessarily inplied, for it is only the
formthat differs in the two cases and there is no
difference in intention or in substance. A repeal may be
brought about by repugnant |egislation, wthout even any
reference to the Act intended to be repeal ed, for once
| egi sl ative conpetence to effect a repeal is posited, it
matters little whether this is done expressly or
inferentially or by the enactnment of repugnant |egislation
If such is the basis upon which repeals and inplied
repeal s are brought about it appears to us to be both
| ogical as well as in accordance with the principles upon
which the rule as to inplied repeal rests to attribute to
that |egislature which effects a repeal by necessary
inmplication the sane intention as that which would
attend the case of an express repeal. Were an intention
to effect a repeal is attributed to legislature then the
same would, in our opinion, attract the incident of the
saving found in Section 6 for the rules of construction
enbodied in the General C auses Act are, so to speak
the basic assunpti ons on which statutes are drafted.

The Court examined the anbit and scope of Section
6 of the General C auses Act, 1897 in Tulloch's case.
According to the ratio of the said judgnent, the principa
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underlying Section 6 of the General C auses Act, 1897 is
that every later enactnment which supersedes an earlier
one or puts an end to an earlier state of the lawis
presuned to intend the continuance of rights accrued
and liabilities incurred under the superseded enact nent
unl ess there were sufficient indications expressed or
inplied in the |ater enactnent designed to conpletely
obliterate the earlier state of the |aw

In view of the interpretation what follows is
absolutely clear that unless a different intention appears
in the repealing Act, any |egal proceeding can be
instituted and continued in respect of any matter
pendi ng under the repealed Act as if that Act was in force
at the tine of repeal. |In other words, whenever there is a
repeal of an enactnent the consequences laid down in
Section 6 of the General Clauses Act will follow unless, as
the section itself says, a different intention appears in the
repeal i ng st atute.

In case the repeal is followed by fresh legislation on
the sane 'subject the court has to | ook to the provisions
of the new Act for the purpose of determ ning whether
they indicate a different intention. The question is not
whet her the new Act expressly keeps alive old rights and
liabilities but whether it manifests an intention to destroy
them The applicationof this principle is not linmted to
cases where a particular formof words i's used to indicate
that the earlier |aw has been repealed. ~As this Court has
said, it is both logical as well as in accordance with the
principle, upon which the rule as to inplied repeal rests,
to attribute to that |egislature which effects a repeal by
necessary inplication the sane intention as that which
woul d attend the case of an express repeal. \ere an
intention to effect a repeal is attributed to a |legislature
then the same would attract the incident of saving found
in Section 6.
In the case of Munshilal Beniram Jain d ass
Wrks vs. S. P. Singh \026 (1971) (Il S.C. J. July- Decenber
p. 307, this Court held that under Section 6 woul d apply
to a case of repeal even if there is a simultaneous
enactment unless a contrary intention appears from the
new enact ment.

In Qudrat U lah vs. Minicipal Board, Bareilly,
(1974) 1 SCC 202, the Court held that the general
principle is that an enactnment which is repealed is to be
treated, except as to transactions passed and closed, as if
it had never existed. However, the operation of this
principle is subject to any savings which may be nade,
expressly or by inplication, by the repealing enactnent.
If a contrary intention appears fromthe repealing
Statute, that prevails.
A three-Judge Bench of this Court in India
Tobacco Co. Ltd. vs. CTO, (1975) 3 SCC 512, held that
repeal is not a matter of nere formbut is of substance,
depending on the intention of the legislature. If the
intention indicated either expressly or by necessary
inmplication in the subsequent statute was to abrogate or
wi pe off the forner enactment wholly or in part, then it
woul d be a case of total or pro tanto repeal. |If the
intention was nerely to nodify the former enactnent by
engrafting an exception or granting an exenption, or by
super - addi ng conditions, or by restricting, intercepting or
suspendi ng its operation, such nodification would not
amount to a repeal. Broadly speaking, the principa
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obj ect of a repealing and anmending Act is to 'excise dead
matter, prune off superfluities and reject clearly
i nconsi stent enactnents’.

When there is a repeal and sinultaneous
reenactment, Section 6 of the General C auses Act woul d
apply to such a case unless contrary intention has been
gat hered fromthe repealing Act. Section 6 would be
applicable in such cases unless the new | egi slation
mani fests intention inconsistent with or contrary to the
application of the section. Wen the repeal is followed by
a fresh legislation on the same subject, the Court would
undoubt edly have to | ook to the provisions of the new Act
only for the purpose of determ ning whether the new Act
i ndicates different intention. The object of repeal and
reenactnment is to obliterate the Repeal ed Act and to get
rid of certain obsolete matters.

In Conmi ssioner of |Incone Tax vs. Shah Sadiq
and Sons \026 AR 1987 SC 1217, this Court observed that
a right whichhad accrued and had becone vest ed,
continued to be capabl e of being enforced
notw t hstandi ng the repeal of the statute under which
that right accrued unless the repealing statute took away
such right expressly or by necessary inplication. This is
the effect of Section 6 of the General Causes Act, 1897.

In Ms Qurcharan Singh Bal dev Si'ngh wv.
Yashwant Singh and Ors. \026 (1992) 1 SCC 428, the
Court observed that the objective of Section 6(c) of the
General C auses Act, 1897 is to-ensure protection of any
right or privilege acquired under the repealed Act. The

only exception to it is legislative intention to the contrary.

That is, the repealing Act nay expressly provide or it may
i mpliedly provide agai nst continuance of such right,
obligation or liability.
In Gajraj Singh and thers vs. State Transport
Appel l ate Tribunal and Qhers \026 (1997) 1 SCC 650, a
permt under Section 47(3) of the Mdtor Vehicles Act,
1939 was granted to the appellant for a period of 3 years.
The Mdtor Vehicles Act, 1988 came into force with effect
from1.7.1989. The question arose whether the renewa
of the permt of the appellant granted under the repeal ed
Act is a permit under the Act and its operation was saved
by Section 217(2)(a) read with sub-section (4) thereof.
Therefore, the second renewal granted under Section 81
was valid in law. There was no need for the appellant to
obtain a fresh permt under the Act as the renewal is a
continuation of the original permt which is a vested
right. The effect of saving provisions in Section 217(2) (a)
istoallowall the permts granted under the Repeal ed Act
to continue after renewal under the Act. Section 217(2)
(a) and sub-section (4), thus, obviate the need to obtain
fresh permit under the Act and, therefore, it would be
unnecessary. According to the appellant, the Act is not
intended to lay down that after the Act came into force
all the holders of stage carriage permts granted under
the Repeal ed Act would be required to obtain fresh
permts under the Act. Section 6 of the General C auses
Act, 1897 read with Sections 217(2) (a) and (4) saves
operation of all those permts which were alive when the
Act cane into force. Consequently, renewals granted
under Section 81 were valid.

In Gajraj Singh's case (supra), the Court observed
that the proceedi ngs under the Repeal ed Act woul d be
conti nued and concl uded under the Act as if the Act was
not enacted. The Court observed that four things would
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energe fromits operation. One, there nust exist a
correspondi ng provi sion under the Act pari materia with
the Repeal ed Act; two, the order of permt granted nust
exi st and be in operation on the day on which the Act
had come into force; three, it nust not be inconsistent
with the provisions of the Act and, fourth, the positive act
shoul d have been done before 1.7.1989. Positive Act
shoul d have been done before the repeal of the Act to
further secure any right. Al the four conditions should
be satisfied as conditions precedent for application of
Section 6 of the General C auses Act.

Nunber of authors have comented on the
"Doctrine of Repeal’. Craies in his book on Statute Law
stated that in English acts passed after 1889 certain
savings are inplied by statute in all cases of express
repeal, unless a contrary intention appears in the
repealing Act. The author has stated in his book that it
had been usual before 1889 to insert provisions to the
ef fect labove statedin all statutes by which express
repeal s were effected. The result of this enactnent is to
make into-a general rule what had been comon
statutory form and to substitute a general statutory
presunption as to theeffect of an express repeal for the
canons of construction hitherto adopted.

In Hal sbury’s Laws of Engl and, Fourth Edition the
word 'repeal’ has been defined as under -
"To repeal an Act is'to cause it to cease to be a
part of the corpus juris or body of law. To
repeal an enactnent contained in-an Act is to
cause it to cease to bein law a part of the Act
containing it. The general principle is that,
except as to transactions past and closed, an
Act or enactment which is repealedis to be
treated thereafter as if it had never -exi sted.
However, the operation of the principle is
subj ect to any savings nmde, expressly or by
i mplication, by the repealing enactnment, and
in nmost cases it is subject also to the genera
statutory provisions as to the effects of repeal."

When an Act is repealed then it is treated as
revoked or abrogated, and renoved fromwhat is
popul arly known as the Statute Book

The provisions of English Interpretation Act and

I ndi an General C auses Act are pari materia as far as
Section 38 of English Act and Section 6 of the lndian Act
are concerned. According to Halsbury's Laws of Engl and
(supra), where any Act after 1889 repeals and reenacts,
with or without nodification, a previous enactnent, then,
unl ess the contrary intention appears, any reference in
any other enactnent to the enactment so repeal ed nust
be construed as a reference to the provision reenacted.

Crawford in his book on Interpretation of Law stated
that an express repeal will operate to abrogate an existing
law, unless there is sone indication to the contrary, such
as a saving clause. Even existing rights and pendi ng
litigations, both civil and crimnal, may be affected
although it is not an uncomon practice to use the
saving clause in order to preserve existing rights and to
exenpt pending litigation

In the said book it is further stated that often the

| egi sl ature instead of sinply anending a pre-existing
statute, will repeal the old statute inits entirety and by
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the same enactnment reenact all or certain portions of the
pre-existing law. O course, the problemcreated by this
sort of legislative action involves mainly the effect of the
repeal upon rights and liabilities which accrued under
the original statue. Are those rights and liabilities
destroyed or preserved? The authorities are divided as to
the effect of sinultaneous repeals and reenactnents.

Sone adhere to the view that the rights and liabilities
accrui ng under the repeal ed act are destroyed, since the
statute fromwhich they sprung has actually term nated
even though for only a very short period of tine. Qhers,
and they seemto be in the majority, refuse to accept this
vi ew of the situation, and consequently maintain that al
rights and liabilities which have accrued under the
original statute are preserved and may be enforced, since
the reenactnent neutralizes the repeal, thereby
continuing the lawin force w thout interruption
Logically, the former attitude is correct, for the old
statute does cease to exist as an independent enactnent,
but all practical considerations favour the majority view.
This is so even where the statute involved is a pena

| egi sl ati on.

Franci s Bennion in his book on Statutory
Interpretation (2nd Edn.) says that where an English Act
passed after 1878, 'repeals and reenacts the enactnent
(with or without nodification) then, unless the contrary
i ntenti on appears, anything done, or having effect as if
done, under the enactnment repeal ed, insofar as'it could
have been done under the provision reenacted, has effect
as if done under that provision.

G P. Singh in his book-on ’'Principles of Statutory
Interpretation’, 2006 Edition enunerated the effect of
clauses (c) to (e) of Section 6 of the General C auses Act is
to prevent the obliteration of a statutein spite of its
repeal to keep intact rights acquired or accrued and
l[iabilities incurred during its operation and perm:t
continuance or institution of any |l egal proceedings or
recourse to any renedy which may have been avail abl'e

before the repeal for enforcement of such rights and
liabilities.

Sut herland in his book on Statutory Construction
(3rd Edn.) Vol. | by Horack stated under conmon | aw
principles of construction and interpretation all rights,
liabilities, penalties, forfeitures and of fences which are of
purely statutory derivati on and unknown to the conmmon
| aw are effaced by the repeal of the statute which granted
them irrespective of their accrual. Likew se, where a
common | aw principle is abrogated, its effective existence
is destroyed both as to past actions and to pending
proceedi ngs. However, a right of a common | aw nature
which is further enbodied in statutory terns exists-as an
enforceabl e right exclusive of the statute declaratory of it,
and therefore the right is not expunged by the repeal ' of
the statute.

Since the effect of a repeal is to obliterate the
statute and to destroy its effective operation in future, or
to suspend the operation of the common |aw, when it is a
common | aw principle which is abrogated, any
proceedi ngs whi ch have not culmnated in a fina
judgrment prior to the repeal are abated at the
consummati on of the repeal. Wen, however, the repea
does not contenplate either a substantive common | aw or
statutory right, but nmerely the procedure prescribed to
secure the enforcenent of the right, the right itself is not
annul | ed but remains in existence enforced by applying
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the new procedure.

In the instant cases, there is a simultaneous repea

and the reenactnent and the A P.V. A Tax Act clearly

saves the earlier provisions in toto. Consequently, rights
and liabilities accrued or incurred under the A P.G S. Tax
Act shall continue even after it is repealed

On critical analysis and scrutiny of all relevant

cases and opinions of |earned authors, the conclusion
becomes i nescapabl e that whenever there is a repeal of

an enactment and sinmul t aneous reenactment, the

reenactnment is to be considered as reaffirmation of the
old | aw and provisions of the repeal ed Act which are thus
reenacted continue in force uninterruptedly unless, the
reenacted enactnment mani fests an intention inconpatible
with or contrary to the provisions of the repeal ed Act.
Such inconpatibility will have to be ascertained froma
consi derati on-of the relevant provisions of the reenacted
enact ment'_and the nmere absence of saving clause is, by
itself, not material for consideration of all the rel evant
provi si ons of the new enactnent. In other words, a clear
| egislative intentionof the reenacted enactnent has to be
inferred and gathered whether it intended to preserve al
the rights and liabilities of a repealed statute intact or
nodify or to obliterate them altogether

On the touchstone of ‘the principles of |aw culled out
fromthe judgnents of wvarious courts applied to the facts
of these cases lead to a definite conclusionthat the
Assi stant Conmm ssi oner (Comercial Taxes), Waranga
Division was fully justified in initiating and conpleting
the proceedi ngs under the A.P.G S. Tax Act even after it
is repeal ed

W have been informed that the appeals are

pendi ng adj udi cation before the concerned Authority.
The Hi gh Court has directed the appellant to pay 40% of
the total anount which has been inmposed in the four
noti ces issued to the appellant.

We have heard the | earned counsel for the parties.

In the facts and circunstances of the case, we deemit
appropriate to nodify the directions given by the High
Court and direct the appellant to pay a | unp sum of
Rs.1.5 crores within four weeks pendi ng adjudication of
appeal s emanating fromall the four notices before the
Appel late Tribunal. |In case the anpbunt as directed is
paid by the appellant within a period of four weeks, the
order of attachnent issued by the respondents shall not
be given effect to during the pendency of the proceedings
before the Appellate Tribunal. On appellant’s depositing
the said ambunt within the stipulated time the tribuna
shal | hear the appeals and decide themin accordance
with | aw

Consequently, these Appeals are being di sposed of
interms of the directions given in the preceding
paragraph. In the facts and circunstances of the case,
we direct the parties to bear their own costs.




