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ACT:
Industrial Disputes Act, 1947, s. 2(i)--‘Industry’ what

i s--Federation of |Indian Chanbers of Commerce and |ndustry
whet her an ’industry’.

Donmestic |Inquiry--Finding as to  msconduct of enployee
arrived at w thout evidence--Labour Court is justified in
going into evidence’ and determ ning question for itself.

HEADNOTE

The respondent was an enpl oyee of the appellant Federation

H's services were lent to the Indian National Committee of
International Chanmber of Conmerce on the occasion of the
20t h Congress of the International Chanber of Comrerce held
in Delhi in February 1965. He claimed overtinme paynment for
40 days whereas he was paid only for 7 days. He thereupon
sent |awyers, notices to the Appellant Federation, to - the
Indian National Commttee aforesaid, as well as to the
International Chanmber of Conmerce. This was held to be
m sconduct by an Enquiry O ficer appointed by the appellant.
The consequent industrial dispute was referred to the Labour

Court. A prelimnary issue was rai sed that the Federation
was not an industry and therefore the Labour Court had no
jurisdiction to adjudicate on the ref erence. Thi s

prelimnary objection was overruled and it was held on the
evi dence that the charge held proved in the donestic inquiry
was illegal and wunjustified; that the Secretary 'had no
authority to termnate the services; that the Managenment did
not like the trade union activities of the respondent,  that
the action of termnation of services of the respondent
amounted to victinmsation and that even if it was not an act
of victimsation in any event the punishment was severe and
therefore it anopunted to victimsation. The Federation
appealed to this Court., After a review of the cases
relating to the definition of "industry in s. 2(i) of the
I ndustrial Disputes Act, 1947,

HELD : (i) The linch-pin of the definition of industry is to
ascertain the systematic activity which the Organisation is
di scharging nanely whether it partakes the nature of a
busi ness or trade, or is an undertaking or manufacture or
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calling of enployers. |If it is that and there is a co-
operation of the enployer and the enpl oyee resulting in the
production of material services, it s an i ndustry

notwi t hstanding that its objects are charitable or that it
does not make profit or even where profits are mnade, they
are not distributed anmong the nenbers. [376

In the Safdarjung Hospital case and the connected cases of

the Tuber-culosis Hospital and the Kurji Holi Fam |y
Hospital it was found that none of them carried on an
economic activity analogous to trade or business., The

criteria that in the two latter hospitals the object was
charitable does not appear to have been the sole test for

concluding that they were not industries. 1In one case the
donmi nant activity was research and training whi ch
necessarily involved treatnent also. In the other case

though the activity it carried on was training, research and
treatnent, the distribution O Surplus as profit was
pr ohi bi ted. The cunul ative effect of these activities and
the nature of such activities determned the question
whet her

354

these institutions were an industry or not, not that because
their respective objects were charitable, that alone was
considered to be the criteria for not considering it as an
i ndustry. [372 A-C]

The cases under the inconme-tax Act are of little assistance
in determ ning whether an organisation, -association or
undertaking is an industry notw thstanding the fact that its
main object is charitable. The object of an O ganisation
may be charitable but, nevertheless, its activity may be
commercial so as to satisfy the definition of an  "industry’
as explained and elucidated by this Court particularly in
the Safdarjung Hospital case. W could therefore envisage
an institution having its ainms and objects charitable, and
yet its activities could bring it within the definition of
industry ins. 2(j). [374 F-H

The fact that ins. 32(5) of the Paynent of Bonus Act
Chanbers of Conmerce and certain other organisations wth
charitable purpose were excluded did not go to show that
they were not industries. No such inference would arise nor
can this provision be of help in the construction-of s. 2(j)
of the Act. [376 D

Secretary, Madr as Gynkhana Club Enpl oyees Uni on V.
Managenent of Gynkhana Club, [1968]1 S.C.R 742, State  of
Bonmbay & Ors. v. Hospital Mazdoor Sabha, [1960] 2 S.C R
866, D. N. Banerjee v. P. R Mikherjee, [1953] S.C-R 302,
Bar oda Borough Municipality v., Its Wrkmen, [1960] 2 S.C. R
942, Corporation of the City of Nagpur v. Enployees, [1960]
2 S.CR 942, University of Delhi v. Ram Nath, [1964] 2
S.C.R 703, Ahnedabad Textile Industry's Research Assn. v.
State of Bonbay, [1961] 2 S.C.R 480, National “Union of
Commer ci al Enpl oyees v. M P. Mehat-, [1962] Supp. 3 S.CR
157, Harinagar Cane Farm & Ors. v. State of Bihar, [1964] 2
S.CR 458, Cricket CAub of India Ltd. v. Bonbay Labour
Union, [1969] 1 S.C R 600, WManagenent of Saf darjung
Hospital, New Delhi v. Kuldip Singh Sethi, [1971] 1 S.CR
177, Conmmi ssioner for Special Purposes of Income-tax v.
Pensel, [1891] A.C 531, CI. T., Madras v. Andhra Chanber
of Commerce, [1965] 1 S.C. R 565, Hyderabad Stock Exchange
Ltd. v. CI.T. [1967] I.T.R 195, CI.T. Wst Bengal wv.
Bengal Honme |Industries Assn. [1963] 48 I.T.R 181
Conmi ssioner of Inland Revenue v. City of dasgow Police
At hel etical Assn. [1963] 34 T.C. 76, Bombay, Panirapole v.
Workmen, C. A. No. 1331/66 dt. 16-8-71, Lalit Hari Ayurvadic
Col I ege Pharmacy v. Its Wrknen Union, A l.R 1960 S.C. 1261
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and Worknen enployed in the Madras Pinjrapole v. Madras
Pinjrapole, [1962] 2 L.L.J. 472, considered.

(ii) The above being the position in law the nmere fact that
the appellant Federation had charitable ains and objects
would not take it out of the definition of industry. An
exam nation of the activities of the Federati on showed that
the Federation carried on systenatic activities to assist
its menbers and other business nen and industrialists and
even to nonnenbers as for instance in giving themthe right
to subscribe to their bulletin;, in taking up their cases and
solving their difficulties and in obtaining concessions and
facilities for themfromthe Government. These activities
were business activities and material services rendered to
busi nessnen traders and industrialists who are menbers of
the constituents of the Federation There could be no doubt
that the Federation was an-industry within the nmeaning of s.
2(j) of the Act [379 A-C

(iii) The Enquiry Oficer in the donestic enquiry held that
having regard to the enphatic assertion of the Respondent
that he had no intention to bring disrepute to t he
Federation in-any way and that he was only

355

trying to get his legitinmate dues "it is not necessary to
anal yse the exact intention, but the, effect has been to
convey to the International Chanber of Comerce a |ow
i mpression about the Federation and thereby to bring down
t he prestige of the Federation in the  eyes of t he
I nternational Chanber of Commerce". In spite of this
finding the Enquiry Oficer found that the respondent’s
action was clearly subversive of discipline and in his
opi nion deserved to be so treated. In view of the fact that
the domestic tribunal acted on no evidence at all because it
was found that the intention with which the respondent had
i ssued the notices to the International Chanber of Commerce
and Industry could not be ascertained, the Tribunal was
justified in allowng evidence to be led and on that
evidence to cone to the conclusion that the term nation of
service was wong. [379 E-G 380 F]

W M Agnani v. Badri Dass, [1963] 1 L.L.J. 684 and Hind
Construction. & Engi neering Co. Ltd. v. Their Wrkmen, [1965]
2 SCR 85, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 244 of 1967.
Appeal by special |eave fromthe Award dated November 22,
1966 of the Labour Court, Delhi in I.D. No. 33 of 1966.

G B Pai, P. N Tiwari, and O C  Mthur, for/ the
appel | ant.

M K Ramanurthi, J. Ramanurthi and Madan Mhan, - for the
respondent .

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J. In this Appeal the Award of the
Labour Court directing reinstatenment of the Respondent R K
Mttal, an enployee of , the Appellant (hereinafter referred
to as 'the Federation’) with full back wages and continuity
of service is challenged. |In February, 1965, +the 20th
Congress of International Chanber of Commerce was held in
Del hi  for which purpose a commttee known as the Indian
National Conmttee of Indian National chanmber of comerce
was brought into existence and the service of the respondent
along with other workmen were loaned to it by the
Federation . The respondent worked for about 40 days but was
only paid overtinme for about 7 days and consequently he
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clainmed overtinme for the remai nder of the days as acccording
to him other worknen had al so been paid sinilarly. Thi s

claim was not admitted by the Federation with the result
that the Respondent caused a Lawyer’s notice to be issued to
t he Federation, to the Indian National Conmittee of
I nternati onal Chambers of Commerce and to the Internationa
Chanber of Commerce with its Head Ofice at Paris, demanding
paynment of his dues anmounting to about Rs. 600/-. Wen no
replies were received, he caused another notice to be served
threatening to file a suit whereupon the Internationa
Chanmber of Commerce sent a telegram to the Federation
enqui ring whether it should dea

356

with the matter or whether they would deal with it. To this
the Federation replied that it will deal with it, but it
appears that the claimof the Respondent was not settled.
The Respondent then filed a suit for the paynment of the
arrears. The Federation felt ‘that this action of the
Respondent in causing |legal notices to be served on the
I nternational Chanmber of Commerce was taken with a view to
bringing the Federation into disrepute, and it was capable
of so bringing it in the eyes of the International Chanber
of Commrerce whi ch Act beinginconsistent with his duties and
obligations as an  enployee constituted m sconduct. A
chargesheet was served on the Respondent  and a donestic
enquiry was held in which he was held to be guilty of
m sconduct. This finding was forwarded to the Secretary who
i nstead of disnissing himtook a | enient viewand termn nated
his services. Thereafter it is alleged that he filed a suit
agai nst the Federation and subsequently raised an.industria
di spute which was referred to the Labour  Court for
determ nation of the follow ng issues nanely whether the
term nation of the services of Shri R* K Mttal is illega
and wunjustified and if so what directions are necessary in
this respect. After this reference it is stated that the
suit filed by him have been w t hdrawn.

It was all eged that the workmen's grievance was unjustified
and in spite of his being informed that no discrimnation
has been practised he with a view to harass the  managenent
and conpell it by unfair means to pay him nore than what was
legitimtely due to him started maki ng conpl ai nt's
simul taneously to the Federation and International Chanber
of Commerce which did not enploy himand with the ful
know edge that whatever grievance he legitinmately had, ~had
to be resolved only by a reference to the Federation ~which
was his enployer. |t was avered that the enquiry conducted
was fully in accordance with the principles of natura
justice and requirenents of law, that the findings of the
Enquiry Oficer were fair, reasonable and fully supported by
the records of the Enquiry and that these definitely
established the guilt of the Respondent. |In any ‘case the
Federati on was not an industry. On behalf of the Respondent
it was contended that the Federation al one was not the  host
but it was the Indian National Conmittee of the
International Chanmber of Commerce constituted of sone
officials of the Federation and the International Chanber of
Conmer ce  whi ch conducted the 20th Congress and it was this
Conmittee that enployed the Respondent and paid himand the
other workmen their renunerations. The attendance of the
workmen was marked in a separate attendance. register
mai ntai ned for all such worknmen who were engaged to work for
the Congress irrespective of the fact whether those were the
enpl oyees of the Federation or otherwi se, that in spite of
the representati ons when

357
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the nmanagenent did not reply, the Respondent consulted two
Lawyers and instructed themto serve necessary |egal notices
who, advised him that as the work related to the 20th
Congress was managed by an independent Committee his claim
for the remunerati on against the Federation al one would not
lie and that he would have to make a claimon all the three
bodi es nanely the Federation, the Indian National Committee
of International Chanber of Commerce and the Internationa

Chanber of Commerce, Paris, who constituted and managed the
affairs of the Congress. He denied that there was any nmala
fide on his part nor did he ever intend to defanme the
Federation by serving a notice in accordance with the |I|ega

advise given to him He, however, expressed his sincere
regrets to the managenent and submitted his appeal to the
Secretary Ceneral of the Federation and requested’ him to
consider the matter, but it was not even acknow dged. In
any case the puni shment of discharge in such a small natter
is too severe and conpletely out of proportion and smacks of
victimsation. The assertion that the Federation was not an
i ndustry was deni-ed.

Before the Tribunal a preliminary issue was rai sed that the,
Federation was not an-industry and therefore, the Labour
Court had no jurisdiction to adjudicate on the reference.
This prelimnary objecti on was overruled and it was held on
the evidence, that the charge held proved against the

Respondent in the donmestic enquiry  was illegal and
unj ustifi ed; that the Secretary had no- authority to
termnate the services; that the Managenment did not |ike

"the trade union activities, that the action of " term nation
of’ services of the Respondent ampunted to victimsation and
that even if it was not -an act of victimsationin any event
the punishnent is severe and therefore, it amunted to
victim sation.

Even before us sinmilar argunents as were urged before the
Tri bunal have been again agi tated with further
anplification. It is contended that the Federation is not
an industry in that, neither its activity is industrial nor
its objects comrercial but on the other hand they ‘are of a
non- busi ness character and are charitable.

The  Appellant contends that the Fed,-ration was not
constituted for any one enpl oyer or group of enployers but
was to sub-serve the good of the business of the community
as a whole. This object of the Federation is achieved in
various ways. The Federation is always nom nated by the
CGovernment as a nenber in an Advisory Conmittee on various
national and International Conmittees which mnake -econonic
pol i ci es. it organises exhibitions: wth t he active
financial support and cooperation of the Governnent. In
order to pronote Indian business, it undertakes publications
and arbitration which are ancilliary to its main activities
nanmely the pronotion of business for the community as a
whol e

358
which is an object of general public utility. It is also
cont ended , t hat the Menorandum and article of t he

Association of the Federation and the evidence on record
show that the Federation does not follow any trade,
busi ness, manufacture or undertaking or calling of enployers
in the production of material goods or material services nor
does it have a profit mtive. On the basis of these
activities and objects of the Federation, the follow ng
material services nor does it have a profit notive. On the
basis of these activities and objects of the Federation, the
followi ng three propositions were submtted on behalf of the

Appel | ant
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(1) This Court has uniformly held that unless
the test that the activities carried on by the

enployer is trade, comerce, industry or
manuf acture or of rendering material service
is satisfied, it will not be an industry under
the Act.

(2) The promotion of trade and conmerce,
which, is the main activity of the enployer in
this case, is not an activity in the nature of
or analogous to the activities ’'Under the
first proposition.
(3) As a corollary it follows that the
Federation which is really carrying on an
activity considered to be an object of genera
public wutility and subserves a charitable
pur pose cannot be held to be an industry.
The pronotion of trade and conmerce, it is submitted is a
charitable object which is the domnant object of the
Federation ,and hence it is not an industry as held in sone
of the riecent cases by this Court. Wat has to be seen is
whet her the pronotion of trade, comrerce or industry which
is considered to be a charitable object can be termed as a
business or trade resulting in the production of nateria
services wthin the meaning of an industry under Section 2
(j) of the Act. /In brief it was argued that if both the
ends and neans are charitable, the, ends being the activity
and . the neans the object, the wundertaking cannot cone
within the definition of industry. ~1n support of this,
several decisions rendered under the Indian Inconme-tax Act
have been pressed into service and relied upon.
The Respondent’s contention on the other hand is ‘that the
main objects of the Federation are given by it in  Causes
3(a) to(k) ,of its panphlet "Federation of Indian Chanber of
Conmerce and | ndustry--Organi sation--Functions"; that the
Feder ati on under-takes national and International Exhibition
having held such exhibitions in 1961 and 1965 earni ng huge
profits of Rs. 40 | akhs and Rs. 22 | akhs respectively; that
the Appell ant Federation

359
carries on the activities of publication of Books and
Magazi nes and publishes fortnightly Review, t hat it

endeavours to take up with the concerned —authorities the
specific difficulties expressed by its nenbers in their day
to day business; that it arranges commercial arbitrations
bet ween co-nenbers and between nonmenbers;-that it has set
up a tribunal of Arbitration for the det ermi nati on

settl enent and adjustment of commercial disputes relating to
busi ness, trade and manufacture arising between parties in
India or a party in India and a party in foreign country who
agree or have agreed in witing to submt such disputes and
differences for arbitration under the rules of the  Tribuna

and earns huge anpbunts as service charges fromthe 'parties
who submt their disputes to the Tribunal set up by the
Federation; that it is constructing a nuseum to advertise
and publicise the products of the Indian manufacturers —and
that it renders liaison service to nmenbers as well as non-
nmenbers in the matter of procuring licences, capital issue,
Conpany Law problems, tax problens etc. All t hese
activities the Respondent contends show that the Federation
is carrying on activities and performng all such functions
as woul d benefi t the business conmuni ty and t he
industrialists for securing concessions in taxation and
foreign exchange which activities have benefited severa

industries in a great neasure and would clearly establish
that it is an industry.
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On the legal aspect it is submtted that the provisions of
t he I ncome-tax Act or the Trust Act are inapplicable in
that they are riot concerned with the activities but wth
the object which an undertaking pursues, particularly in
respect of the Income-tax Act where an institution is
exenpted fromtax liability if it has a charitable object.
Even assumi ng that the undertaking has an object of genera
public utility within the neaning of the exenption, it does
not ipso facto determine its activity nor does it show that
it is not an industrial activity. Under the Act the |earned
Advocate contends it is the nature of the activity that is
the test and though an Organisation nay have a charitable
object it may nonetheless carry on an activity which cones
within the term industry, nor does the distribution of
profits or otherwise is a crucial element in deternining
whether its activities are-industrial and the undertaking an
industry wthin the neaning of Sec. 2(j). It is further
subm tted  that what has been concentrated in all the cases
cited by the learned Advocate for the Appellant wunder the
I ncome-tax ~Act is what was the dom nant object of the
assessee —-and not what it does, because in those cases the
Courts were not concerned in determ ning what was the nature
of the activities A but were only concerned in ascertaining
what was the dom nant object. Wether these decisions are
relevant for deciding the question whether a di spute

referred to is an industrial dispute under the Act will be
dealt with presently.

360

Before we exanmine the nature of “the activities of the
Federation it will be useful to deduce the, principles which

are applicable for determ ning whether the activities of an
undertaki ng are such as would justify it being treated as an
i ndustry for the purposes of an industrial dispute under the
I ndustrial Disputes Act 1947 (hereinafter called "the Act’).
The Act it may be stated nakes provision for t he
investigation and settlenent of industrial disputes and for
certain other purposes. The neaning to be given to the
words Industrial Dispute in Section 2(k), Industry in Sec.
2(i), Enployer in Sec. 2(g) and Worknen in Sec.” 2(s) are
relevant for ascertaining whether an undertaking is an
i ndustry or ,otherwi se. These definitions are as follows
Section 2

(9) "“enpl oyer" neans-

(i) inrelation to an industry carried on by

or under the authority of any departnent of

the Central Covernment or a State CGovernnent,

the authority prescribed in this behalf, or

where no authority is prescribed, the head of

the departnent;

(ii) inrelation to an industry carried on by

or on behalf of a legal authority, the chief

executive officer of that authority;

(j) "industry" neans any business, trade
undert aki ng, manuf act ure or cal ling of
enpl oyers and includes any calling service,
enpl oyrent , handi craft, or i ndustria

occupation or avocation of worknen;

(k) "industrial dispute" neans any dispute or
di fference between enpl oyers and enpl oyers or
between enployers and workmen, or between
wor kmen and wor knen, which is connected wth
the enpl oyment or non-enpl oynent or the terns
of enmploynment or wth the conditions of
| abour, of any person;

(s) "workman" neans any person (including an
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apprentice) enployed in any industry to do any
skilled or unskilled nmanual, supervi sory,
technical or clerical work for hire or reward,
whet her the terms of enpl oynment be express or
i mplied, and for the purposes of any
proceeding wunder this Act in relation to an
i ndustrial dispute, includes any such person
who has been di sm ssed,

361
di scharged or retrenched in connection wth, or as a
consequence of, that dispute, or whose dismssal, discharge

or retrenchnent has led to that dispute, but does not
i ncl ude any such person-
(i) Wwo is subject to the Army Act, 1950, or
t he Air~ Force Act, 1950, or t he Navy
(Di sci pl'i ne) Act, 1934; or
(ii) W is employed in the Police service or
as~ an officer or other enployee of a prison
or
(iii) Who is enployed mainly in a nanageria
or admini strative capacity; or
(iv) \Who,” being enployed in a supervisory
capacity, drawn wages exceeding five hundred
rupees per nmensem or exercises, either by the
nature of the duties attached to the office or
by reason of the powers vested in hi m
functions mainly of a managerial nature.
A cursory exam nation of the definition of industry in Sec.
2(j) without the assistance of the case | aw woul'd show that
it has been divided into 2 parts; the first-is, as neaning
any business, trade, undertaking, manufacture or calling of
enpl oyers and the second is, as including any  calling,
service, enploynment, handicraft, or industrial occupation or
avocation of workmen. The first part defines it in relation
to the activities of the undertaking i.e., the enployer
while the second, in relation to the nature of the work done
by the enpl oyees and gives an extended connotation though
this part standing al one cannot define what an industry is.
In either case the activity whether of the undertaking or
the enployees of that undertaking are to be determined in
relation to its being a business, trade, undertaking,
manufacture or calling O enployers. I'n—several cases
deci ded by this Court, these definitions have been
understood differently in their application to the facts and
ci rcunst ances of each case which pronmpted Hidayatullah, J.,
as he then was in the Secretary, Mdras Gynkhana Cub
Enpl oyees Uni on v. Managenent of the Gynkhana C ub, (1) after
pointing out that the definitions in the Act ‘are borrowed
from other statutes particularly the latter part of the
definition of ’industry’ was taken from Sec. 4 of the
Commonweal th Conciliation and Arbitration Act, which had
caused sone trouble, to say "Decisions rendered on | these
definition (and some OQthers very simlar)" have naturally
i nfluenced opinion making in this Court. The Australian
cases in particular "have been subrose all the time" (p.
754) .
(1) [1968] 1 S.C R 742.
362
For the first tine in the State of Bonbay & Os. v. The
Hospital Mazdoor Sabha & Ors. (1) a Hospital was held to be
an industry wthin the neaning of Sec. 2(j) of the Act.
That was a case in which the Hospital was run by the
Covernment. A distinction was sought to be nade between the
activities of the GCovernnent inits Regal or sovereign
sphere and other activities which were undertaken in the
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socio economc progress of the country as beneficia

nmeasures. The former were held not to come within the anbit
of Sec. 2(j) while it was said that it would be incongruous
and contradictory to suggest that the latter activities
should be exenpted fromthe operation of the Act which in
substance, is a very inportant beneficial measure in itself.
This latter conclusion was sought to be supported by a
reference to the definition of enployer in S. 2 (g) (i) as
nmeaning "in relation to an industry carried on by or under
the authority of any Departnment of the Central Governnent or
State Government authority prescribed in this behalf, or
wher e no authority is prescribed the Head of the
Departnent”. This definition Gaj endragadkar, J., as he then
was said "clearly indicates that the |legislature intended
the application of the Act "to activities of the Governnent
which fall within "Sec. 2(j).. In considering the question
as to whet her ~the, ~group - of hospital s run........
undoubtedly for the "purpose of giving nedical relief to the
citizens and "for helping to inpart nmedical education are an
undertaki'ng” "or ~not, it would be pertinent to enquire
whet her an "activity of a like nature would be an under-
taking if it is carried on by a private citizen or a group
of "private citizens.  There is no doubt that if a "Hospita

is run by private citizens for profit. it " would be an
undertaking very nuchlike the trade or "business in their
conventional sense. W have already stated that t he
presence of profit notive, is not "essential for bringing an
undertaking wthin Sec.2(j)". Even where no  profits are
earned or even where it is run wi'thout charging fees it was
consi dered to be an undertaking because it is the character
of the activities involved in running the Hospital which
brings the institution of the Hospital within'the neaning of
Sec. 2(j). The several attributes which are necessary to
constitute the activity into an undertaking analogous to
trade or business have been stated though the difficulty of
setting out all the possible attributes definitely or
exhaustively was recogni sed, and as working principle it was
stated that (a) an activity is systematically or habitually
undertaken for the production or distribution off goods or
for the rendering of material services to the commity at
large or a part of such community wth the hel p of enpl oyees
is an undertaking; (b) such an activity generally involves
the cooperation of the enployer and the enpl oyees with the
obj ect of satisfying

(1) [1960] 2 S.C. R 866.

363

material human needs; (c) it rmust be organi sed or arranged
in a mnner in which trade or business is generally
organi sed or arranged; (d) it must not be casual, nor / nust
it be for oneself nor for pleasure. After setting the
aforesaid it was al so observed that "the manner in-which the
activity in question is organi sed or arranged, the condition
of the -cooperation between enployer and the enpl oyee
necessary for its success and its object to render nmaterial

service to the community can be regarded as sone of the
features which are distinctive of activities to which Sec.
2(j) applies". This decision also considered the question
whet her any quid pro quo was necessary for bringing an

activity wunder Sec. 2(j) and it was held that no such
el ement was involved. This case was considered to be on the
verge as taking an extreme viewin the Midras Gynkhana
Club(1l) <case, to which one of us Vaidialingam J., was a
party.

The Gynkhana C ub case reviewed the previous case lawin D

N. Banerji v. P. R Mikherjee & Os.(2), Baroda Borough
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Municipality v. Its Wirkman(3) , The Corporation of the Cty
of Nagpur v. Its Enployees(4), University of Delhi & Anr. v.
Ram Nath(5), The Ahnedabad Textile Industry’s Research
Associ ation v. The State of Bombay & Ors. (6), (Association
Case). The National Union of Commercial Enpl oyees & Anr. v.
M P. Meher, Industrial Tribunal, Bonbay & Ors. ( 7)) (the
Solicitor case), Harinagar Cane Farm& Os. v. State of
Bihar & Os.(8), State of Bonmbay & Os. v. The Hospita
Mazdoor Sabha & Ors.(9), to. ascertain the criteria for
detai ning what an 'industrial dispute’ under Sec. 2(k) and
an 'industry’ under Sec. 2(j) of the Act, is for the purpose
of a reference of a dispute between enployer and enployee
under Sec. 10(1) of the Act. Hidayatullah J. as he then was
thought that the changes nade in the neaning of the
expression used in the definition of industry in the Act by
the several decisions referred to therein ’disclosed a
procrustean approach to the problenmi, and that "too rmuch
i nsi stence upon partnershi p between enpl oyers and enpl oyees
is evident in the Solicitor’'s case and too little in
Associ ati'on”s case" (page 751752). In the Association case
which was a Research Associati on naintained by the Textile
I ndustry and enpl oyi ng technical and other staff, the tests
for determ ning whether the activities of the Association
could be construed as-an industry as laid down in the
Hospital case were repeated and applied. It was pointed out
that for the first tine in that case, nanely the Association
case "a fresh test was added that as the enployees had no
rights in the results:

(1) [1968] 1 S.C R 742. (6) [1961] (2) S.C R 480.

(2) [1953] S.C.R 302 (7) [1962] (Suppl.) (3) S.CR 157.
(3) [1957] S.C.R 33. (8) [1964] (2) S.C.R 458,

(4) [1960] (2) S.C.R942.(9) [1960] 2 S.C. R 866.

(5) [1964] (2) S.C. R 703.

O L500supCl/ 72
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of their labour or in the nature of business and trade, the
partnership is only association between the enployer and
enpl oyee". Further after setting out the various facts of
the rel ationship of enployers and enpl oyees and the need to
correlate this to an industry it was observed at page 752,
"stated broadly the definition of ’industrial  dispute’
cont ai ns two [imtations. Firstly, the .adj ective
"industrial relates the dispute to an industry as defined in
the Act and, secondly, the definition expressly states that
not disputes and differences of all sorts-but ~only those
whi ch bear upon the relationship of enployers and  workmen
and the terns of ,enploynent and conditions of labour are
cont enpl at ed". It was also pointed out at page 755  that
"The principles so far settled conme to this. Every ~ human
activity in which enters the relationship of enployers and
enpl oyees, is not necessarily creative of an “industry.
Personal services rendered by donestic and other servants,
admi ni strative services of public officials, service in aid
of occupations of professional nen, such as doctors —and

| awers etc..... nust be excluded because they do not cone
within the denotation of the term ’industry’. Primarily,
therefore, industrial disputes occur when the operation

undertaken rests upon cooperation between enployers and
enpl oyees with a viewto production and distribution of
material goods, in other words, wealth, but they may arise
also in cases where the cooperation is to produce nmteria
servi ces. The normal cases are those in which the pro-
duction or distribution is of material goods or wealth and
they will fall within the expressions trade, business and
manuf act ure". Agai n at page 756, the principle was sumred
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up thus : "it is, therefore, clear that before the work
engaged it (in) can be described as an industry, it nust

bear the definite character of 'trade’ or ' business’ or
"manufacture’ or ’'calling’ or must be capable of being
described as an undertaking resulting in material goods or
material services". 1In this context the neaning of the word
"trade’ was considered to bear the nmeaning given in the
Hal sbury’s Laws of England as (a) exchange of goods for
goods or goods for noneys; (b) any business carried on wth
a view to profit, whether manual or nercantile, as
di stinguished fromthe liberal arts or |learned professions
and fromagriculture; and business neans an enterprise which
is an occupati on as di stingui shed from pleasure.
Manufacture is a kind of productive industry in which the
making of articles or material (often on a |arge scale) is
by physical |abour or mechanical power. Calling denotes the
following of a profession or trade". The word undertaking

whi ch i's the nost elastic was given as 'any business or any
work or project which ,one engages in or attenpts as an
ent erprise anal ogous to business or 'trade'. This test was
said to -have been laid down in Banerji’'s ,case(l), and
followed in the Baroda Borough Mincipality

(1) 1953 S.C.R 302.
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case(l), and it was observed that "lIts extension in the
Corporation case "was unfortunate and contradicted the
earlier cases". Even where the activity is considered to be
an industry the second question which arises is the nature
of the work which the enpl oyees render. The work nust be
productive and worknmen nust-be follow ng  an enpl oynent
calling or industrial avocation and are not working in a
managerial capacity nor are they highly paid supervisors.
It is also not necessary that the workmen should receive a
share though there may be occasi ons when he nay receive a
share of the produce as part of their wages or as bonus as a
benefit.

Applying the aforesaid tests it was held that after the
first part of the definition and the essential character of
the Cdub is taken into consideration, the activity of the
Cub cannot be described as a ’'trade', ‘'business’, or
"manuf acture’ and the running of the club is not a 'calling
of the Respondent Club or its mmnaging commttee; nor - can
the Club be said to exist for |its nmenber s t hough
occasionally strangers al so, take benefit fromits services.
It was pointed out that even after the admission of guests
the club remains the menber’s self-servicing institution

and while no doubt the material needs or wants of ‘a section
of the community is catered for, this is not “enough, . but-
that nust be done as part of trade or business  or ~as an
undert aki ng anal ogous to trade or business, which elenent
was found to be conpletely mssing in a "nmenber’s" club. In
the end in answer to the contention that the case 'of the
Club is indistinguishable fromthe Hospital case, it was
said "That case is one which may be said to be on the verge.
There are reasons, to think- that it took the extreme view
of an i ndustry" and that "the case of a 'menbers’'club is
beyond even the confines established by that case"

The Gynkhana case (2) was referred to in the Cricket Cub of
India Ltd. v. The Bonbay Labour Union and Anr.(3). In that
case a prelimnary objection was taken on behalf of the Cub
that it was not an industry and the provisions of the Act
were not applicable to it, so that a reference under Sec. 10
was not conpetent: The Tribunal rejected this objection
agai nst which the Cub cane in appeal before this Court. It
may be noticed that the Appellant was Regi stered under the
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Indian Conpanies Act 1913 with the objects set out in
paragraph 3, clauses (a), (c), (d), (g), (1) and (na) of the
Menorandum of Association of the Cub. The Gynkhana Cub
case was sought to be distinguished on the ground that the
activities of encouraging and pronoting the gane of Cricket
in India and el sewhere mentioned clause (a), financing and
assisting in financing visits of foreign teans and of

(1) [1957] S.C.R 33. (3) [1969] 1 S.C. R 600.

(2) [1968] 1 S.C R 742.
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visits of Indian teanms to foreign countries in cl. (c),

organi sing and pronmoting or assisting in the Organisation or
promotion of provincial Cricket Associations and Inter-
Provincial Tournanents in cl. (d) etc., are not activities
which should formpart of a social or recreational club

This Court found that the Appellant was a Cub of nenbers
organi sed with the prinmary object of encouraging sports and
ganes; that the income, earned by the Cub from investnents
of immovabl e properties could not be held to be inconme that
accrued to it with the aid and cooperati on of the enpl oyees.
Fromthe evidence it was clear that in.-effect no enployees
of the Cub were engaged inlooking after the buildings
which were let out for use as shops and offices; that the
facility of residential -acconmpdati on provided by the C ub
could not be said to bhe in the nature of keeping a Hotel as
this facility was provi ded exclusively for nmenbers of the
Club at much | ower charges than those prevailing in the city
wi th conparabl e accommodati on; that the catering provided in
the refreshment roomof the Cub was also confined to the
menbers of the Cub only. No outsider is allowed to take
advantage of this facility, and the bye-laws of the Cub |ay
down that even if a guest was introduced by a Menber, the
guest is not entitled to pay for any refreshnent served to
him that although |large parties were held at the C ub where
catering was provided by the Cub and non- Menbers attended
such parties, these facilities werein fact provided at the
instance of the Menbers of the Club; nor was there any
evi dence that a |l arge nunber of such parties were field for
drawing an inference that holding such parties 'was a
systematic arrangenent by which the Club was attenpting to
make profits. The catering facilities to nenbers and
outsiders at the stalls at the time of tournanent were so
provided only twi ce a year and at concessional rates and
could not therefore be said to be for the purpose  of
carrying on an activity for selling snacks-and soft _drinks
to outsiders; but is really intended as provision of a
facility to persons participating in or comng towatch the

tournanents in order that these may run successfully. It
appears that the test matches were held in the Stadium of
the ub. 1t also appears that the Club was naking a /|arge

income therefrom O the 17 matches held there during the
peri od, each match netted nearly 2 |akhs. Even so, it was
held that holding of test matches or the catering provided
inthe stalls at the tine of these matches was a subsidiary
purpose to the pronotion and encouragenent of the persons
whose interest in the gane of Cricket was not systematic an
consequently was not in the nature of carrying on trade or
busi ness but were activities in the pronotion of the game of

cricket. The incone derived fromall these activities was
i ncidental which income was later utilised for the purpose
of fulfilling its other objects as incorporated in the
Menor andum of Associ ation

367

After setting out and examining in detail the object and the
purposes for which the Club came into existence and the
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Stadi um was constructed and used, Bhargava, J, at page 613
observed on behal f of the Court :--
"I n these circunstances we are not inclined to
accept the subnission nade on behalf of the
wor kmen that this activity by the ubs is an
undert aki ng in the nature of trade or
business. It is, in fact, an activity in the
course of pronotion of the ganme of cricket and
it is incidental that the Club is able to make
an incone on these few occasi ons which income
is | ater utilised for the pur pose of
fulfilling its other objects as incorporated
in the Menmorandum of Associ ation".
It was also sought to be contended that the Cub was
regi stered under the Indian Conpani es Act, 1913, unlike the
Madras Gynkhana C ub and consequently the effect of this
incorporation in law was that-the Cub became an entity
separate ~and distinet from its Menbers, so that, in
providing catering facilities, the Cub, as a separate |ega
entity, was entering into transactions with the Menbers who
were distinct fromthe Club itself. ~This contention was not
considered to be of inportance even by the Tribunal itself
with which this Court agreed on the ground that, what has to
be seen is the nature of the activity in fact and in
subst ance. In fact it was found that the club was not
constituted for the purposes of carrying on business; there
are no shareholders, no dividends are declared and no
di stribution of profits takes place. The admission to the
Club is by paynent of adm ssion fee and not by purchase of
shares. Even this adm ssion is - subject to balloting. The
menber shi p is not transferable |Iike the ri ght of
sharehol ders and the expul sion of the nmenber under " certain
ci rcunst ances when he | ooses his right are features which
never exist in the case of a sharehol der hol ding shares in a
Limted Company. In these circunmstances the Club was not
considered as a separate legal entity as a Linmted  Conpany
carrying in business.
The Madras Gynkhana Club(1) as well as the Cricket ub (2
cases were again considered by a | arger Bench of six /Judges
of this Court in Managenent of Safdarjung Hospital, New
Del hi v. Kuldip Singh Sethi(3), when the previous case |aw

was al so reviewed. |In that case this Court was considering
whet her Safdarjung Hospital, the Tubercul osis Hospital and
the Kurji Holy Famly Hospital were industry for -the

pur poses of reference under Sec. 10(1)(d) of the Act.

(1) [1968] 1 S.C. R 742.

(2) [1969] 1 S.C.R 600.

(3) 1971 (1) S.C.R 177.
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In the Safdarjung Hospital case the Hospital Mazdoor ' Sabha
case again | ooned | arge because on the facts and the circum
stances of that case the principles stated therein @ would
have been applicable, if it was considered to be good  |aw
But as earlier stated certain criteria and tests which were
laid down in the Gynkhana case were logically extended to
this case and in doing so the extrene view taken in the
Hospital case was held to be not justified. What was
considered in the Safdarjung case was "whether a hospita
can be considered to fall within the concept of industry in
the Industrial D sputes Act and whether all Hospitals "of
what ever description can be covered by the concept of only
sone Hospitals under special conditions".

We have earlier set out the relevant passages in the Gm
khana case which laid down the criteria for determning the
vari ous activities which would determ ne whether t he
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undertaking is an industry within the meaning of Sec. 2(j).
Hi dayatullah, C. J., in the Gynkhana(l) case after referring
to the two notions of the definition-the first Part dealing
with what it neans and the second part wth what it
i ncl udes, sumed up the conclusion in the follow ng passage
at page 753-754 :
"If the activity can be described as an
industry with reference to the occupation of
the enployers, the anmbit of the industry,
under the force of the second part, takes in
the different kinds of activity of the em
pl oyees nmentioned in the second part. But the
second part. standing alone cannot defi ne
"industry....... By the inclusive part of the
definition the |abour force enployed in an
industry is  made an integral part of the
i ndustry for purposes of industrial disputes
although industry is ordinarily somet hi ng
whi ch-enpl oyers create or undertake".
The | ear ned Chief Justice thought t hat t he above
observations in the Gynkhana cl ub case needed to be sonewhat
qualified. It was pointed out by a reference to the
definition of industry in Sec. 4 of the Comonwealth
Conciliation and Arbitration Act of Australia that the two
definitions were worded differently though the purport of
both is the sane. It was however thought that it was not
necessary to view each definition in tw parts. At page 184
it was observed
"The ‘definition read as a whole denotes a
col l ective enterprise in which enployers and
enpl oyees are associated. It does not exist
either by enployers alone or~ by enployees
al one. It exists only when there is a
rel ati onshi p between enpl oyers and enployees,
t he
(1) [1968] 1 S. C R 742
369
f or ner engaged in busi ness, trade,
undert aki ng, manuf act ur e or cal I'i ng of
enployers and the Jlatter engaged .in any
calling, service, enploynent, handicraft _or
i ndustrial occupation or —avocation. There
nust therefore,. be an enterprise in which the
enpl oyers follow their avocations as detail ed
in the definition and enploy worknmen who
follow one of the avocations detailed for
wor kmren. The definition no doubt  seeks to
define "industry’ with reference to enpl oyers’
occupation but includes the enployees, for
without the two there can be no
try. An
industry is only to be found when there are
enpl oyers and enpl oyees, the former relying
upon the services of the latter to fulfi
their own occupations".
After setting out the passages to which references have been
made whil e examining the Gynkhana case it was again pointed
out that when Lord Wight said that "trade’ is a term of

wi dest scope, it was true but "the word as used in the
statenment be distinguished from professions although even
prof essi ons have ‘trade unions’. The word 'trade’ includes
persons in a |ine of business in which persons are enployed
as worknmen". Simlarly it was pointed out that "Business
too is a word of wide inmport. |In one sense it includes al

occupations and professions. But in the collocation of the

i ndus
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terms and their definitions these terms have a definite
econom ¢ content of a particular type and on the authorities
of this Court have been uniformly accepted as excluding
professions and are only concerned with the production
di stribution and consunption of wealth and the production
and availability of material services. |Industry has thus
been accepted to nmean only trade and busi ness, manufacture,
or undertaking analogous to trade or business for the
production of material goods or wealth and materi a
services".
VWhat is neant by material services, was al so explained thus
at page 187 : -
“"Material 'services are not services which
depend whol ly or largely upon the contribution
of professional know edge, skill or dexterity
for the production of a result. Such services
being given indiwvidually and by individuals
are services no doubt but not nmaterial ser-
vices:..... Matterial services involve an
activity carried on t hrough cooperation
bet ween enpl oyers and enpl oyees to provide the
comunity with the use of something. S
but the enphasis is not on what these nen do
but upon- the productivity of a service
organised as an industry ~and commrercially
val uable...... It is the production of this
sonet hing which is described as the production
of material services™
370
A contention was however urged-that the word ’'trade’ and
"wor kman’ ought not to be given a narrow neaning but it was
pointed out that the reasons for sone of the cases ' decided
by this Court lay in the kind of establishment which were
sought to be explained and elucidated. At page 188 the
foll owi ng observations are worthy of note :
"It t her ef or e, follows that bef ore an
i ndustrial dispute’ can be raised bet ween
enpl oyers and their enpl oyees or bet ween
enpl oyers and enpl oyers or between enpl oyees
and enployees in relation to the enpl oynent or
non- enpl oynent or the terns of enploynment _or
with the conditions of |abour of any person,
there nust be first established a rel ationship
of enpl oyers and enpl oyees associ ati ng
t oget her, the forner following a trade,
busi ness, manufacture, undertaking or
cal ling
of employers in the production of nmateria
services and the latter follow ng any calling,
service, enploynent, handicraft, or industria
occupation or avocation of worknmen in aid of
t he enpl oyers’ enterprise. It i's not
necessary that there nmust be a profit ' notive
but the enterprise nmust be anal ogous to trade
or business in a comercial sense"
Though it was considered unnecessary to refer to the earlier
cases as they were all referred toin the Gynkhana dub
case, the follow ng propositions which were deduced from
them have been summed up at page 189 : -
" . before the work engaged in can be
described as an industry, it nust bear the
definite character of 'trade’ or ’'business’ or
"manufacture’ or 'calling’ or nmust he capable
of being described as an undertaking resulting
in material goods or material services".
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Thereafter the Hospital Mazdoor Sabha(") case was closely
considered and while doing so it was said that "if a
hospital, nursing hone or dispensary is run as a business in
a comrercial way there may be found el ements of an industry
there. Then the hospital is nore than a place where persons
can get treated for their ailnment. It becones a business”.
It was further pointed out that in the Hospital Mazdoor
Sabha case, hospitals run by Governnent and even by a
private associ ation, not on comercial Iines but on
charitable lines or as part of the functions of Governnent
Department of Health were held included in the definition of
i ndustry. The reason given was that the second part of the
definition of industry contained an extension of the first
part by including other itens of industry. But this, the
| earned Chief Justice said was not correct because "the
first and the second parts of the

(1) [1960] 2 S.C. R~ 866.
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definition are notto be read in isolation as if they were
di fferent. industries but only as aspects of the occupation
of enployers —and enployees in-an industry. They are two
counterparts in one industry. The case proceeds on the
assunption that there need not be an economic activity since
enpl oyment of capital and profit notive were considered
unessential. It is an‘erroneous assunption that an economc
activity nust be related to capital and profit-nmaking al one.
An economic activity can exist w thout the presence of both.
Havi ng rejected the true test appliedin other cases before,
the test applied was 'can such-activity be carried on by
private individuals or group of individuals ? Holding that
a hospital could be run _as a business proposition  and for
profit, it was held that a hospital ~ run by Governnent
wi t hout profit must bear the sanme character. Wth respect,
we do not consider this to be the right test. That test was
enpl oyed to distingui sh between the admi nistrative functions
of Governnment but it cannot be used in this context. VWhen
it was enphasised in the sane case that the activity nmust be
anal ogous to business and trade and that it  nust be
productive of goods or their distribution or for producing
material services to the community at large or a part of it,
there was no roomfor the other proposition that privately
run hospitals may in certain circunstances be regarded as
i ndustries".

It may be noticed that in the Safdarjung Hospital (1) case,
apart from the case of the Safdarjung Hospital ~ two ot her
appeals were being considered, nanely one relating to
Tubercul osis Hospital and the other to Kurji Holy Famly
Hospital . In so far Safdarjung Hospital is concerned, it
was held that it was "not enbarked on an economic activity
which can be said to be analogous to trade or business.
There is no evidence that it is nore than a place where
persons can get treated. This is a part of the functions of
Government and the Hospital is run as a Department of
CGovernment. it cannot therefore, be said to be an industry"”.
The Tubercul osis Hospital was said to be wholly charitable
and a research institute the dom nant purpose of which was
research and training but as research and training cannot be
given wthout beds in a hospital, the hospital was being
run. The treatnent was therefore, part of the research and
trade. As such it was not considered to be an industry.
The object of the Kurji Holy Famly Hospital as found to be
entirely charitable. it also carries on work of training,
research and treatnent and the distribution of surplus
profit if any was Prohibited. That was al so not considered
to be an industry. W refer to these two cases particularly
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because a good deal of argunent has been addressed to us in
support of the proposition that where the object of an
institution is for a charitable purpose that would exclude
its activity from coining within the definition of an
i ndustry wunder Sec. 2(j); that in the tw particular
i nstances the Hospitals were charitable institutions

(1) [1971] 1 S.C R 177.

372
and therefore it was contended that nmerely on that ground
they were not an industry. |In these three cases it was

found that none ,of themcarry on an economc activity
anal ogous to trade or business. The criteria that in the
two latter hospitals the object was charitable does not
appear to have been the sole test for concluding that they

were not industries. |In one case the donmi nant activity was
research and traini ng which necessarily involved treatnent
al so. In the other case though the activity it carried on

was training, research and treatnent, the distribution of
surplus as profit was prohibited.  The cunul ative effect of
t hese activities and the nature of such activities
determ ned the question whether these institutions were an
industry or not, not that because their respective objects
were charitable, that alone was considered to be the
criteria for not considering it as an industry.

The cases of charitable object which were referred to by the
| earned Advocate for the Appellant were concerned with the
direct application of Sec. 4, sub-sec. 3(i) of the Incomne-
tax Act 1922 (hereinafter referred to as ’'the Income-tax
Act’) which exenpted income derived from property held under
Trust or other legal obligation wholly for charitable
purpose on the basis that charitable purpose included reli ef
of the poor...... and the advancenent of any ot her object of
the public wutility. The definition had therefore to be
satisfied by the character of the Association and its
activities. No doubt the words advancenment of ot her
purposes of general public utility in the definition of
Section were very wide and were applied in Re. Trustees of
Tri bune Press, Lahore v. The Conm ssioner of Income-tax(1),
as their Lordships latter explained in Al India Spinners’
Association of Mrzapur, Ahmedabad v. Conmi ssioner of
I ncome-tax(2), "w thout any very precise definition to the
production of the newspaper in question under the conditions
fixed by the Testator’'s will". The Privy Council hadin the
Tri bune case stated "that the object of the paper may fairly
be described as 'the object of supplying the proVince wth

an organ of educated public opinion" and that "it  should
pirma facie be held to be an object of general public
utility". These words their Lordships thought in the Al

India Spinners’ Association excluded the object of private
gain, such as an undertaking for comrercial profit,” though
all the same it would subserve general public utility.

In the Tribune case the printing and publication of the
newspaper which was not carried on for private profit to any
person was held by the Privy Council to be a charitable
object of general public utility although the newspaper
char ged its readers and advertisers at the ordi nary
comercial rates. It would therefore

(1) [1939] L.R 65 1.A 241.

(2) 71 Indian Appeals 159.
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appear that a commercial Organisation run for profit is not
necessarily excluded fromthe exenption under the |ncone-tax
Act if its object was the acconplishnment of a charitable
pur pose. In the Al India Spinners’ Association(l) case
Lord Wight explained the difference between the English | aw
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of charity which was largely influenced by Lord Macnaghten's
definition in Comm ssioners for Special Purposes of |ncone-
tax v. Pensel (2) and Sec. 4 (3) (i) of the Income-tax Act.
Under the English | aw decisions on "the [aw of charities are
not based on definite and precise statutory provisions" but
were spelled froma list of charitable objects contained in
the preanble of Act of 43 Elizabeth (1601) and in doing so

they nmade liberal use of analogies, so that the nodern
English I aw can only be ascertai ned by considering a mass of
particular decisions often difficult to reconcile. The

difference in |language of the definition given by Lord
Macnaghten of other purposes beneficial to the conmunity’
and the inclusion in the Indian Act of the word ’'public’
gives a wider scope to the Indian Act. The Indian Act it
was said gives a clear and succinct definition which nust be
construed according to its actual |anguage and neaning and
consequently English decisions have no binding authority on
its construction and though they may sonetinmes. afford help
or guidance cannot relieve the Indian Courts from the

responsibility of applying the Act; in the particular
circunst ance that energe-under conditions of Indian life.
In the Al India Spinners’ Association(l) case also the

activity was a commercial activity fromwhich profits were
derived, and since the primary object was charitable nanely
relief to the poor that was considered prima facie to
satisfy the statute.” It was also held that there was good
ground for holding that the purpose of the Association in-
cl uded the advancenent of other general public utility which
words, though w der were left by their Lordships for
consi derati on on ot her occasi ons.

It is true that in the Comm ssioner of |ncome-tax, Madras,
v. Andhra Chanber of Conmerce(3), this Court held that the
main, object of the Chanber of pronotion of trade and
conmerce was in object of general public utility, 'as not
only the trading class but ,he whole country would  benefit
by it. Wat was sought to be contended there was that the
benefit must include all mankind, which was not considered
to be necessary for satisfying the definition in Sec. 4(3)
(i) of the Income-tax Act. But it was sufficient,. of the
intention was to benefit a section of the public ~as dis-
ti ngui shed from specified individuals.  This case-is not _an
authority for the proposition that iif the activity is
commercial thought the object charitable, it does not
satisfy the definition under Sec. 4(3) (i) of the Act. Even
the decision of the Andhra Pradesh.

(1) 71 Indian Appeals 159. (2) [1891] A.C. 531, 583.

(3) [1965] (1 S.C.R 565.
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Hi gh Court in the Hyderabad Stock Exchange Ltd. v. Comm s-
si oner of Inconme-tax, A P.(1), to which one of us
(Jaganmohan Reddy, J.) was a party took the matter no
further. It was held there follow ng the Andhra Chanber of
Conmer ce case that the Hyderabad Stock Exchange(1l) served an
object of general public utility which was not only to
further the interests both of the brokers and deal ers but
also of the public interested in securities to assist,
regulate and control the trade in securities, to naintain
hi gh standards of conmercial honour and integrity, to
promote and inculcate honourable practices, trade and
busi ness etc. In the Commi ssioner of Income-tax, West
Bengal v. Bengal Hone Industries Association(2) Mtter and
Ray, JJ. as they then were referred to the three principles
deduced i n Conmi ssioner of Inland Revenue v. City of G asgow
Police Atheletical 'Association(3) by Lord Cohen from
English cases and applied themto the facts of that case to
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ascertain whether any Association formed to pronbte and
develop Home Industries, arts and crafts in the Presidency
of Bengal was a public charitable institution and as such
entitled to exenption under Sec. 4 (3) (i) of the Incone-tax
Act . It is contended by the |earned Advocate for the
Appellant that the Andhra Chanber of Conmerce(4) case
illustrates the first principle, the Bonbay Panirapole v.
The Worknen and Anr.(5), illustrates the second principle
and the Ahnedabad Textile Research Association(6) case, the
third principle. What the House ,of Lords were considering
in the case of City of dasgow Police At hel eti ca
Associ ation(3) was where an Association has two purposes one
charitable and the other not and if the two purposes are
such and so related that the non charitable purpose cannot
be regarded as incidental to the other, the Association is
not a body established for charitable purposes only.

We had occasion to point-out during the course of the argu-
ment of the | earned Advocate for the Appellant that the
cases 'under the Inconme-tax Act are of little assistance in
det er m ni'ng whet her an Organi sation, associ ation or
undertaking isan industry notwithstanding the fact that its
mai n object is charitable. There is no doubt and it has not
been denied by the | earned Advocate for the Respondent that
the object of the Federation and even for that matter if it
is the main object, subserves general public utility and
therefore charitable.” But nevertheless its activity may be
conmercial so as to satisfy the definition of an ’industry’
as explained and elucidated in the latter cases of this
Court particularly that in the Safdarjung Hospital case. W
could therefore envisage an institution having its ainms and
obj ects charitable, and yet

(1) [1967] |I.T.R (66) 195.

(3) (1953) 34 T.C. 76.

(2) [1963] 48 I.T.R 181

(4) [1965] 1 S.C. R 565.

(5) Cvil Appeal No. 1331 of 1966 (deci ded on 16-8-71). (6
[1961] 2 S.C. R 480.
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its activities could bring it within the definition of
industry in 2(j). The Tribune and the Al India Spinners’

Associ ati on cases would have illustrated this if a question
had arisen under the Act. In so far as a decision under the
Act is concerned that is illustrated by the case recently

deci ded in the Bonbay Panjrapol e(1l) case to which one of ~ us
(Jaganmohan Reddy, J.) was a party. |In that case the Bonbay
Panjrapole was wundoubtedly brought into existence for
charitabl e purposes nanely for establishing a Panjrapole for
keeping of stray, sick and infirmcattle and other aninals
and for protecting their lives. This endowrent. had / been
nade as long ago as 18th Cctober 1834 to put a stop to the
practice of killing of stray dogs by the sepoys of ‘the East
India Company and subsequently several deeds were executed
one in 1850, another in 1871 and ultimately it was declared
an infirmary under the Prevention of Cruelty to Aninmals Act
(I'X of 1890). The activities of the Panjrapole expanded
consi derably over the years and it had branches, apart from
Bonbay at three other places. The expansion of these
activities resulted inits selling milk on a large scale and
ear ning huge profits. Wile no doubt none of the cattle was
sold and except perhaps a stud bull or tw, none were
pur chased. Nevertheless it was held that the Managing
Conmittee of the Trustees had decided sonetinme early to
upgrade the infirmcattle and rear theminto good aninals so
as to get good and pure milk for the inmtes of the
Panj r apol e. In fact the upgrading was to such an extent
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that the mlk yielded was, far in excess for the inmates of
the Panjrapole. Although The sal e proceeds of the mlk were
never utilised nor neant for the benefit of the donors or
trustees, the very production of it in such large bulk
whol Iy unrelated to the needs of the sick cattle showed that
the institution was pursuing an activity with the centra
i dea of obtaining a steady incone therefrom Mtter, J. who
spoke for the Court observed

“"In our view, the facts justifiably lead to

t he concl usi on t hat t he

stitution
deliberately diversified its objects fromonly
tending to the sick, infirmor unwanted cattle
by adopting the policy of keeping cattle not
nerely for their own sake but for the sake of
i mproving the cattle population commtted to
its care with an eye to serve human bei ngs by
maki ng large quantities of good mlk avail able
to them and thereby getting an incone which
woul d augrent its resources. It pursued its
policy just as any diary owner would by having
a few good quality bulls to inpregnate the
cows and thereby ensuring a steady production
of mlk and also inprove the quality of
progeny".

(1) C A No. 1331 of 1966 deci ded on 16-8-71.

376

On these facts and after considering the several decisions
referred to by a earlier as also the cases of " Lalit Hari

Ayurvedic ,College Pharmacy v. 1ts Wrkers~ Union(1l), The
Wor knmen enployed in the WMdras Pinjrapole v. Madr as
Pinjrapole(2), it was held that it wasan industry, having
regard to the various activities which it carried out
particularly having regard to the fact (a) that the val ue of
the mlk supplied to the sick and infirm cattle was
infinitesimal conpared to that sold in the market. (b) The
expenses incurred in connection with the treatnent of sick
and infirmanimls was al so negligible conpared to'the tota

expenses of the institution. (c) The nunber of nmen enployed
for such treatment was very small at all tinmes. The fact
therefore ,that the Pinjrapole never purchased nilch cows
and never purchased stud bulls except for  one mnmade no
difference to the question as to whether their activity of
mai ntaining cows and bulls could only be considered as  an
i nvest ment .

A reference was al so given to Sec. 32(5) of the Payment of
Bonus Act in which Chanbers of Comrerce and certain O her
organi sations wth charitable purpose were excluded as
showi ng that the legislature wanted to exenpt themand /this
i ndicated that they are not industries. W do not think any
such inference would arise nor can this provision be of help
in the construction of Sec. 2(j) of the Act. There is in
our view force in the contention of the | earned Advocate for
the Respondent that the exclusion of certain undertakings
was a |legislative policy either because they woul d have been
i ncl uded otherwi se by the application of that Act to themor
by way of abundant cauti on.

It appears to us that the tests for determning whether a
di spute is an industrial dispute, or not have been
enunci ated and the principles crystallised as a result of
the several decisions of this Court which is what are
applicable to this case. There is therefore no warrant to
allow any other elenment to be added to the criteria laid
down for determ ning what an industry is. |In our view the
linch-pin of the definition of industry is to ascertain the
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systematic activity which the Organisation is discharging
nanely whether it part-takes the nature of a business or
trade, or is an undertaking or manufacture or calling of
enpl oyers. If it is that and there is cooperation of the
enpl oyer and the enployee resulting in the production of
material services, it is an industry notw thstanding that
its objects are charitable or that it does not nmake profit
or even where profits are nade, they are not distributed
among t he nenbers.

it now remains to be seen whether the Federation is an
industry wthin, the meaning of Sec. 2(j). The objects of
the Federation

(1) AI.R 1960 S.C. 1261

(2) [1962] 2 LLJ 472.
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are set out inter-alia in clauses 3(a) to (k) of the
Menor andum of Associ ati on of which the nore significant are
. 3-(a) and (e) to (k). These are to pronmpte Indian
busi ness in matters-of inland and foreign trade, transport,
i ndustry “and nmanufacture, finance and all other economc
subjects ~and ~to encourage |ndian-  Banking shipping and
i nsurance; to pronote support or oppose |egislation or other
action effecting econonmc interests and in general to take
the initiative to- assist and pronote trade, comerce and
industry, to provide for arbitration in respect of disputes
arising in the course of trade, industry, or transport and
to secure the services of trained technical and other men to
that end, if necessary or desirable to conduct, wundertake
the conduct of and participate in national and internationa
exhibitions, to set up nuseuns-or show rooms, to exhibit
products of India in other countries and to participate in
such activities, and to attain those advantages by wunited
action which each nenber may not be able to acconplish in
its separate capacity. In furtherance of these objects the
Federation publishes a Fortnightly Review, organised two
exhi bitions in which huge profits were made, though no doubt
in collaboration with the Government. It has constituted
Tribunals for Arbitration. It is.claimed in the  Brochure
i ssued by the Federation under the title 'Organisation and
Functions’ that the nenbership of Fed,--ration confers
certain rights and privileges, such-as for instance it
"endeavours to take up with the concerned —authorities the
specific difficulties experienced by nmenbers in their day to
day business”. It has entered into arbitration —agreenent
with Anerica, Russia, German Denocratic Republic, Poland and
Hungary for the purposes of having the disputes or clains
arising out of or relating to contracts between nationals of
India and the country concerned for being settled by

arbitration. It pronotes India’s exports and economc
devel opnent. It undertakes publication of periodicals for
the benefit of the businessnen, big or snall; it brings out

Fortnightly Review in which there is a Section for | Trade
enquiries of special interest to inporters and exporters.
This facility is also throwm open to the non-nmenbers who can
subscribe to the Bulletin though it is sent free to all the
constitutents of the Federation. A cyclostyled publication
entitled "Export News" is also issued every fortnight and
gives general hints to the exports as to how to pronpote
their exports. It appears fromthe report of Proceedings of
the Executive Committee for the year 1965, that nore
specific issues were taken up direct with the Departrment of
CGovernment concerned relating to export performance and
short ages of inported raw materials, conponent s and
machinery with a viewto alleviate difficulties in the -case
of specific products. It also takes up matters relating to
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the grant
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for nore facilities abroad, introduction of concessions such
as Railway freights etc. Anong inportant ad-hoc matters
taken up were Cargo seized by Pakistan in the course of
hostilities during 1965. It also facilitates the resol ution
of wvarious difficulties in respect of foreign exchange and
export pronotion which are being experienced by the trade,
in respect of foreign exchange allocation for export
promoti on purposes and made several suggestions regarding
granting of foreign exchange for business facilities abroad
and the need to avoid delay in sanctioning foreign exchange,
in crease in existing scales of allowances, li beral
al location of the after sales service. It took up the case
of the established exporters other than manufacturers who
were barred fromenteringinto export trade in ground-nut
oil cakes. It sponsored the cause of the exporters of
preci ous ‘stones to allow reasonable tine for subm ssion of
their 'reports and calling back the consignnments if, there

was no sale. |n Conpany Law matters also it sponsored the
cause of _thevarious Conpanies and the difficulties that
they were encountering. It would appear that on the request

of Goa Mneral Ore Exporters’ Association, the Committee
requested the Governnent to give the matter synpathetic

consi derati on. It also took up cases of  the contractors
bills where there mas inordinate delay in paynent of
contractors bills for lack of funds. “In the report for 1964
it was stated that where in certain cases inport |icences
were issued subject to the condition that the wvalidity of
the |licences depend on the production of ~the Income-tax

clearance certificate in spite of the fact that the
appl i cant had quoted the registered nunber in his incone-tax
verification, the Federation requested the Chief Cantroller
of Inports & Exports to discontinue the practice in future.

VWere the inport policy for the year 1964-65 allowed 5%
guota for silk bolting cloth to established inporters,

representation to the Chief Controller of Inports & Exports
was made for this cloth to be granted to flour nillers
di rect whenever they apply for it, if necessary on an 'ad hoc
basi s. The, ~case for freight concession for iron ore
exported from Rajasthan for extending it to highgrade ore
as well, was also taken up. it was further pointed out that

t he Conpany nmanagenent and ot her concerned with the Conpany
law have frequently conpl ai ned’ of nmany Practica

difficulties in conplying with the provisions of the Conpany
Act rules etc. In order to help the Federation constituents
in such matters and provi de necessary service to them the
Federati on has been maintaining a separate division nanely
the Conmpany Division to which nenbers were requested to
forward their problens and difficulties. Principal” bodies
were also requested to advise their constituents in regard
to the services offered by the Federation

These extracts have been given in some extenso to show that

the Federation carries on systematic activities to assist

its nenbers
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and other businessnen and industrialists and even to non-
menbers as for instance in giving them the right to
subscribe to their bulletin;. in taking up their cases and
solving their difficulties and in obtaining concessions and
facilities for themfromthe Governnent. These activities
are business activities and material services which are not

necessarily confined to the illustrations gi ven by
H dayatullah, C. J., in the Gynkhana(l) case by way of illus-
tration only, rendered to businessnen, traders and
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industrialists who are nenbers of the constituents of the
Feder ati on. There can in our view be no doubt that the

Federation is an industry within the meaning of Sec. 2 (j)
of the Act.

Now coming to the nmerits of the case we find little
substance. in the contention of the Federation that the
Respondent had issued |legal notices to the Internationa

Chanber of Commerce with a viewto bring discredit to the
Federation-its enployer. The charge of mi sconduct that was
franmed agai nst the Respondent was that he having acted in a
manner inconsistent wth his duties and obligation as an
enpl oyee of the Federation he caused to be addressed without
any justification copies of the letters to the Internationa

Chanber of Commerce "with a viewto bring and or capable of
bringing disrepute tothe Federation in the eyes of the
International Chanmber of Commerce. The Enquiry Oficer in
the donestic enquiry held that having regard to the enphatic
assertion of the Respondent that he had no intention to
bring disrepute to the Federation in any way and that he was
only trying'to get his legitimate dues "it is not necessary
to analyse the exact intention, but the effect has been to
convey to the International” Chanmber of Conmerce a |ow
i mpressi on about the Federation and thereby to bring down
the prestige of the Federation in the eyes of the
I nternational Chanber ~ of Commerce"”. In spite of this
finding the Enquiry Oficer found that the Respondent’s
action was clearly subversive of discipline and in his
opi ni on deserved to be so treated. ~The Tribunal as we have
noticed earlier found that this did not anpbunt to m sconduct
which finding in our viewis justified on the evidence. It
appears fromthe statenent of G C. Das, Accountant. of the
Federation that it was the President of ‘the Indian  Nationa

Conmi ttee who was incharge of organising the |I.C. C Congress
and that all paynments were made fromthe special account of
'20th Congress of the I.C.C., F.I1.CC1." It is, therefore,
clear that it 1is not the Federation that conducted the
Congress but another O ganisation which was brought into

being for that purpose. It is this Conmttee nanely the
I ndi an National Committee which enployed the Respondent and
in the circunstances there is Ilittle Justification for

t aki ng unbrage when the Respondent in spite of his demand to
settle his claimwas not given satisfaction if he issued a
notice to all the 3 organi sations nanely the

(1) [1968] 1 S.C R 742.

11-L500 SupCl/ 72
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Federati on, t he I ndi an Nati onal Conmittee and t he
I nternati onal Chanmber of Commerce and Industry. (At any rate
the fact that the Respondent did not intend to cast’ any
aspersion against the Federation becane also evident from
the manner in which he tendered his apol ogy and said that he
never had any such intention Notwi thstanding this ‘apology
the puni shmrent of discharge for a workman who has served the
Federation for 12 years w thout any cause for conpl aint —and
had worked for 40 days receiving overtine paynent for only
seven days was far in excess of what he deserved--even if he
was considered to be guilty of any misconduct. It is not
denied that there are no standing orders specifying the
m sconduct which would justify disnissal and what m sconduct
would justify other disciplinary action. 1In these circum
stances it is open to the Tribunal to go into the question
whet her ,the punishnment was disproportionate to t he
m sconduct conpl ai ned of as to ampunt to victimsation. In
W M Agnani v. Badri Dass & Ors. (1), it was so held by
this Court. It was also held in Hnd Construction &
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Engi neering Co. Ltd. v. Their Worknen (2 ) that although it
is a settled rule that the award of punishnment for
m sconduct is a matter for the managenent to decide and if
there is justification for punishment inposed, the Tribuna
should not interfere; but where the punishnent is so
di sproportionate that no reasonabl e enpl oyer woul d ever have
inmposed it in like circunstance, the Tribunal may treat the
i mposition of such puni shnent as itself showi ng
victimsation or wunfair |abour practice. In view of the
fact that the donestic tribunal acted on no ,evidence at al
because it was found that the intention wth which the
Respondent had i ssued the notices to the International Cham
ber of Commerce and Industry could not be ascertained, the
Tribunal was justified in allow ng evidence to be |led and on
that evidence to conme to the conclusion that the termnation
of service was wong. W cannot help feeling that the
Federati on bad made a nountain out of a mole hill and made a
trivial~ matter into one involving loss of its prestige and
reputation. In this view ' 'the appeal is dismssed wth
cost s.

G C Appeal dism ssed

(1) [21965] (1) LLJ. 684.

(2) [1965] (2) S.C R85
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