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1. Leave granted in the three Special Leave Petitions in this batch

of six cases.

2. Does the three-Judge Bench decision of this Court in Vikas

Sal es Corporation Vs. Commr. of Commercial Taxes [(1996) 4 SCC

433], holding that the transfer/sale of an inport licence called
Repl eni shment Licence (REP |icence) granted under the 1992-97
Exi m Policy was exigible to sales tax stands inpliedly overrul ed by
the Constitution Bench decision in Sunrise Associates Vs. Govt. of

NCT of Del hi [(2006) 5 SCC 603] that held that lottery tickets were
actionabl e clains and were, therefore, excluded fromthe definition of
‘goods’ under the Sal es Tax Act and, hence, the sale of lottery tickets
was not subject to sales tax and the earlier two-Judge Bench deci sion
of the court in H Anraj Vs. CGovt. of Tami| Nadu [1986) 1 SCC 414]
hol di ng ot herwi se, did not |lay down the correct |legal position? It is
to consider this question that this batch of six cases was referred to
the three-Judge Bench.

3. Apparently, lottery tickets are not the sane thing as REP

i cences but on behal f of the appellants it was submitted that the
decision in Vikas while upholding the taxability of REP |licences,
referred approvingly to Anraj which was expressly overrul ed by
Sunrise. Further, the additional reasons given in Vikas for holding
that REP |icences were ‘goods’ were al so disapproved by the
Constitution Bench and, therefore, it nust be held that the decision in
Vi kas too stood inpliedly overrul ed.

4. REP |icences were granted under the Inport and Export Policy

for the period April 1988 to March 1991 issued under the Inports and
Exports (Control) Act, 1947. Those were replaced by Duty
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Entitl ement Passbook (DEPB) provided for in the EximPolicy 1997-

02 under the Foreign Trade (Devel opnent and Regul ation) Act, 1992.

Qut of six cases before us only one relates to the sale of REP |licences;
the other five arise fromthe sale of DEPB. In those five cases it is
contended on behal f of the appellants that DEPB has materially

different features than REP and in any event the decision in Vikas

shall not apply to the case of DEPB

5. We are thus required to consider two questions; whether the
decision in Vikas can be said to be inpliedly overrul ed by the
Constitution Bench decision in Sunrise? And, if the answer to this

guestion is in the negative and Vikas is still good law, would it also
apply to sale of DEPB?
6 It may al so be nmentioned here that out of the six cases in the

batch, four (including the one relating to REP) arose under the Delh
Sal es Tax Act, one under the Kerela General Sales Tax Act and one

under the Bonmbay Sal'es Tax Act.

7. In ‘order to consider the first question we propose to exam ne

the three decisions (Anraj, Vikas & Sunrise) in the order in which
those cane to be delivered. In Anraj the issue before the court was
whet her the sale of lottery tickets could be subjected to tax under the
T. N. Ceneral Sales Tax Act and the Bengal Finance (Sal es Tax) Act.

On behal f of the assesses, dealers in lottery tickets and agents and
stockists of various lotteries organised by different states, including
the State of West Bengal, it was contended that the sale of a lottery
ticket is nothing nore than a sale of ‘a chance to win a prize and no
transaction of sal e of noveable property takes place or is involved in
the sale of a lottery ticket, the ticket itself being nmerely a token of the
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chance purchased. It was alternatively argued that assuming, though
not admitting that lottery tickets are a kind of novable property or
some kind of merchandi se they would be so only in the Iimted sense
but in pith and substance they are ‘actionable clainms’ that are
expressly excluded fromthe definition of ‘goods’ . A two-Judges’
Bench of this Court repelled both the contentions and in paragraph 27
of the judgnent held that

PP a sale of a lottery ticket confers on the purchaser

thereof two rights (a) a right to participate in the draw

and (b) aright toclaima prize contingent upon his being

successful in the draw. Both woul d be beneficia

interests in novable property the former ‘in praesenti’,

the latter 'in futuro” depending on a contingency.

Lottery tickets, not as physical articles, but as slips of

paper or menoranda evidence not one but both these

beneficial interests in novable property which are

obvi ously capabl e of being transferred, assigned or sold

and-on their transfer, assignment or sale both these

beneficial interests are made over to the purchaser for a

price. Counsel for the deal ers sought to contend that the

concept of a lottery cannot be sub-divided in two parts,

nanely, a right to participate and a right to receive the

prize but the two together constitute one single right. It

is not possible to accept this contention for the sinple

reason that the two entitlenments which arise on the

purchase of a lottery ticket are of a different character,

i nasmuch as the right to participate arises.in praesenti,

that is to say it is a choate or perfected right in the

purchaser on the strength of which he can enforce the

hol di ng of the draw, while the other is inchoate right

which is to materialize in future as and when the draw

takes pl ace dependi ng upon his being successful in such

draw. Moreover, on the date of the purchase of the

ticket, the entitlement to participate in the draw can be

said to have been delivered unto the possession of the

purchaser who would be enjoying it fromthe time he has

purchased the ticket and as such it would be a chose in
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possessi on while the other would be an actionable claim
or a chose in action as has been held in Jones v. Carter
[8 @B 134 : 115 ER 825] and King v. Connare [61 CLR

596] on which counsel for the dealers relied."

On the basis of the above the court, in paragraph 33 of the judgnent
concl uded as foll ows:
"I'n the light of the aforesaid discussion my concl usions
are that lottery tickets to the extent that they conprise the
entitlenent to participate in the draw are "goods"
properly so called, squarely falling with the definition of
that expression as given in the Tam | Nadu Act, 1959
and the Bengal Act, 1941, that to that extent they are not
actionable clains and that in every sale thereof a transfer
of property in the goods iis involved."

Ten years later the question of taxability of REP |license under the
sal es tax enactnments of Tam | Nadu, Kerala and Karnataka came up

for consideration before this court in Vikas. Before referring to the
decision it will be useful to see what exactly REP license is and how
the matter cane to this court.

8. The Inports and Exports (Control) Act, 1947 (now repl aced by

the Foreign (Devel opnent and Regul ation) Act, 1992) enpowered

the Central CGovernnent to prohibit, restrict or otherw se contro

i mports and exports. I n exercise of the powers conferred by this Act,
the Inports (Control) Oder, 1955 was issued. Schedule |I to the

Order contained the list of articles of which inports were controll ed.
The inmport of the scheduled itens was prohibited except (i) under

and in accordance with a |icence or a custons cl earance permt issued
under that Order, or (ii) if they were covered by an Open Genera

Li cence (subject to such conditions as night be stipulated), or (iii) if
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they were covered by the Savings C ause 11 of the Inports (Control)
Order. Under the provisions of the 1947 Act and the Control Order
1955, the Government of India issued the Inport and Export Policy
for the period April, 1988 to March, 1991. The Policy had the
definition clauses in Chapter | where ‘Regi stered Exporter’ was
defined to mean a person holding a valid Registration Certificate
i ssued by the specified designated authorities for the purposes of
Export Pronotion’. Chapter XV of the policy document dealt with
the Inport Policy for Registered Exporters. Paragraph 164 in that
chapter declared that the object of the scheme was to provide to the
Regi st ered Exporters by way of inport replenishnent, the essentia
inputs required in the manufacture of the products exported and al so
to allow certain flexibilities to enable diversification of the export
products. Par agraph 165(1) provided that all exports subject to
certain specified exception would qualify for the grant of inport
repl eni shment -and paragraph 166(1), dealing with the extent of
repl eni shnent read as foll ows :

"The extent of inport replenishment perm ssible against

each product enumerated-in colum 2 of Appendix 17

shal |l be that set out-in colum 3 thereof. These

percentages wi'll apply in the case of exports made on or

after 1.4.1988, except for registered contracts, to which

the rel evant provisions would apply."

The two special features of REP l'icence were the flexibility inits
utilisation and its easy transferability (paragraphs 175 & 183(1)

respectively of the policy docunent). Under the |Inport and Export

regime in existence at that time all inmports against |icences or even
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under the Open Ceneral Licence were subject to ‘actual user

condition’. A REP licence allowed its holder to inport |icensed

goods, free from‘actual user condition’ but a REP |icence was freely
transferable and it did not require any approval or endorsenment by the
Li censing Authority. The registered inmporter to whomit was granted
inthe first instance could transfer it to anyone el se and the transferee
in turn could further transfer it to others. It could be endorsed in
favour of ‘another party by the previous endorsee. Its transfer did not
requi re any approval or endorsenent by the licensing authority and it
was sinply governed by the ordinary law of the land. It remained

valid for a period of 18 months fromthe date of its issue. In a nutshel
during the previous |icence-bound inport and export reginme the REP
licence was a kind of freely transferable, pre-duty paid inport licence
not subject to ‘actual user condition’. It was thus a highly attractive
and sought after instrunent/neans for inporting goods. In Vikas this
Court noted that a number of registered exporters who obtai ned REP
licences sold themto others for profit. In fact those |icences were
being traded freely in the market and stock exchanges.

9. The taxing authorities in some of the states (Karnataka, Tamil

Nadu and Kerela) subjected the transfer of REP |icences to sales tax.
The inposition of tax was chal | enged before the respective Hi gh
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Courts on the plea that REP |icence was not ‘goods’ within the

meani ng of the sales tax laws and its transfer, therefore, was not
exigible to sales tax. The Karnataka Hi gh Court rejected the plea

hol ding that REP licence did not nerely give its holder the right of
undert aki ng a business but it also excluded conpetition. Hence, it
could not be said that it was only a beneficial interest in sone
noveabl e property, not in the holder’s possession but it was itself a
val uable right and it was undeniably freely transferable. In taking the
view that REP |icence was not merely actionable claimbut it
constituted ‘goods’, anenable to sales tax, the Karnataka H gh Court
substantially relied on the earlier decision of this court in Anraj. It
pointed out that if a lottery ticket that gave its holder only the right to
participate in the |lottery draw was ‘goods’ (as held by this court in
Anraj) there was no reason why REP |icence carrying a far nore

val uabl.e and tangi bl e right may not be ‘goods’.

10. The 'Madras Hi gh Court also rejected the challenge to

i mposition of tax on transfer of REP |icences.

11. The matter finally came to thi's court in a batch of appeals from
the H gh Courts’ decisions and wit petitions directly filed here, with
the | eadi ng case being Vi kas Sal es Corporation and was deci ded by a
Bench of three-Judges.

12. In Vikas it was noticed at the outset that the H gh Courts’
judgrments were influenced mainly by the decision in Anra,

(Paragraphs 2 & 6 of the decision reported in SCC) but then this court
went on to examine the matter on its own. It referred to Entry 54 in
List Il of the Seventh Schedul e to the Constitution to which the Sal es
Tax Acts of the different States are referable and al so Entry 92-A of
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List | that is the legislative head for the Central Sales Tax Act
(Paragraph 10). It then referred to the definition of ‘goods’ as given
in clause 12 of Article 366 of the Constitution and the expanded
definition of the expression ‘tax on the sale or purchase of goods’ as
contained in clause 29-A of that Article after its anmendnent by the
Forty-si xth Anendrment Act, 1982 and observed that sub-clauses (c)

& (d) of the anended definition were relevant to the controversy
before the court. The two cl auses are as foll ows:

"366 (29-A) - "tax on the sale or purchase of goods”
i ncl udes -

(a) XXX XXX XXX XXX
(b) XXX XXX XXX XXX

(c) a tax on the delivery of goods on hire-purchase or any
system of paynment by install nents;

(d) 'a tax on the transfer of the right to use any goods for
any purpose (whether or not for a specified period) for
cash, deferred paynent or other val uabl e consideration

(e) XXX XXX XXX XXX

(f) XXX XXX XXX XXX

The court then exam ned the definition of ‘goods’ as given in section
2(7) of the Sal es of Goods Act and since it neans, subject to certain
exceptions, every kind of novable property, and since that expression
is not defined in any of the Sales Tax enactnents, it turned to the
nmeani ngs of ‘noveabl e property” and ‘i mobveabl e property’ under

the General O auses Act. It further noticed that the General C auses
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Acts of the three States gave identical definition of the two

expr essi ons.

13. The Court then referred to the definition of ‘goods’ in the
Central Sales Tax Act, 1956 and the sales tax enactnents of the three
States, Tami| Nadu, Karnataka and Kerala and found that in all the
three states ‘goods’ was defined to nmean all kinds of noveable
property, subject to certain exceptions |ike newspapers, actionable
cl ai ms, stocks, shares, securities etc.

14. In view of the definition of ‘goods’ it becanme vital to correctly
understand the nature and attributes of nobveable property. The Sal es
Tax Acts had no definition of the expression and the neani ng given

in the General Causes Acts of the three States was also found to be
not of nmuch help. The court, therefore, proceeded to examine in detai
the |l egal notions of property and noveable property. It referred to
Bl ack’ s Law Di ctionary (6th. Edn.. 1990), Dictionary of Conmercia

Law by A . H Hudson (published by Butterworths, 1983) and Jowitt’s

Di ctionary of English Law (Sweet and Maxwell Limted, 1977) and

noted that all the commentaries and the referred case law uniformy
enphasi sed the expansive nanner in which the expression ‘property’
was understood. The court al'so referred to the nmeanings of the term
‘property’ set out i'n Chapter 13, "The Law of Property"” in Sal nond s
Jurisprudence (12th. Edn. 1966) cited by the counsel for the assesses
and observed that in Salnond's there was nothing that would nmilitate
agai nst the neanings ascribed to the expression in the authorities
earlier referred to by the court and as a matter of fact those were
consi stent with each other.
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15. The court then exam ned the features of REP licence and in
particular it's free transferability for consideration and finally
recorded its conclusions in paragraph 29 of the judgnent as foll ows:
"The above provisions do establish that REP Licences
have their own value. They are bought and sold as such

The original |licensee or the purchaser is not bound to
i mport the goods perm ssible thereunder. He can sinply
sell it to another and that another to yet another person.

In other words, these |icences/Exim Scrips have an

i nherent value of their own and are traded as such. They
are treated and dealt with in the comrercial world as

mer chandi se, as goods. A REP Licence/EximScrip is

neither a chose-in-action nor an actionable claim It is
also not in the nature ofra title deed. It has a value of its
own. It is by itself a property - and it is for this reason
that it is freely bought and sold in the market. For al
purposes and intents, it is goods. Unrelated to the goods
which can be inported on its basis, it commands a val ue

and is traded as such. This is because, it enables its

hol der to inport goods which he cannot do ot herwi se.

(Wth effect from 1.3.1992, of course, the very policy

and system under whi ch these |icences/scrips were being

i ssued, has been di scontinued."

Havi ng thus arrived at its conclusion quite independently, the court
observed that the Karnataka and Madras Hi gh Courts in their
respective judgnents had placed strong reliance upon the earlier
decision in Anraj. The court then briefly exam ned Anraj and, in
par agraph 32 of the judgnment, expressed its agreenent with the view
taken in the earlier decision as follows:

"We are of the opinion that the ratio of the said decision

fully supports the contention of the States herein. As

rightly pointed out by the Karnataka H gh Court, the

content of REP Licence/EximScrip is far nore

substantial and real than that of a lottery ticket. If-lottery
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tickets are goods, there is no reason why these
i cences/scrips are not goods."

The court also rejected the submi ssion that REP |icence was in the
nature of an actionable claimand was, therefore, expressly excluded
fromthe definition of ‘goods’ in the Sales Tax Acts. In this regard,
i n paragraphs 34 and 35 of the judgment the court observed and held
as follows :

"We are also of the opinion that these |icences/scrips

cannot be treated as actionable clainms. "Actionable

claims" is defined in Section 3 of the Transfer of

Property Act in the follow ng words :

"*Actionable clains’ means a claimto any

debt, other than a debt secured by nortgage of
i'mmovabl e property or by hypothecation or

pl edge of noveabl e property, or to any

beneficial interest in noveable property not in
the possession, either actual or constructive, of
the claimant,; which the civil courts recognise

as affordi ng grounds for relief, whether such

debt or beneficial interest be existent, accruing,
condi tional /or contingent."

When these licences/scrips are being bought and sold
freely in the market as goods and when they have a val ue
of their own unrelated to the goods which can be

i nported thereunder, it -is idle to contend that they are in
the nature of actionable clains. I'ndeed, in Anraj the
mai n contention of the petitioners was that a lottery
ticket was in the nature of an actionable claim' The said
argument was rejected after an el aborate discussion of
law on the subject. W agree with the said decision and
on that basis hold that the REP Licences/Exi mScrips are
not in the nature of actionable clains."
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The court then considered the decisions relied upon on behalf of the

assessees and hel d t hose wer e of no assi st ance to t he

appel | ants/petitioners before the court. Then comenting upon the

decision relied upon by the counsel for the State of Tam | Nadu the

court made the foll owi ng observation in paragraph 42 of the

j udgrent :
"....Having regard to the context in which the said

guestion had arisen, we do not think it necessary to refer

to the observations relied upon since the materia

referred to by us on the nmeaning of the expression

"moveabl e property" and the decision in Anraj is nore to

the point."

The court al so rejected the various other ancillary subm ssions nade
on behal f of the assessees and finally upheld the | evy of tax on the
transfer of REP |icences under Karnataka and Tam | Nadu Sal es Tax

Act s.
16. Thi s was Vi kas.
17. Conmi ng back to the lottery tickets, the decision of this court in

Anraj was understood and applied differently by different Hi gh

Courts. The Karnataka H gh Court, in N rmal Agency v. CTO held

that according to Anraj a sale of lottery tickets conferred onits
purchaser two rights (a) a right to participate in the draw and (b) a
right to claima prize dependi ng upon his being successful in the

draw. Further, according to the decision it was the transfer of the first
right alone that anpbunted to sal e of goods exigible to tax. The taxing
authority woul d therefore be obliged to determ ne how nuch of the

consi deration was referable to the right to participate in the draw and
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how much to the chance of wi ning, and thereafter assess the deal er on
the first part.

18. The Del hi Hi gh Court, on the other hand, relying upon the

sanme decisions in Anraj and Vikas took the viewthat in the sale of a
lottery ticket the full consideration would be subject to tax because
the lottery ticket in itself was ‘goods’, properly so called.

19. The appeal fromthe decision of the Delhi H gh Court in

Sunrise Associates v. Govt. of NCT of Delhi cane to this court in

whi ch the need was felt for reconsideration of the decisions in Anraj
and Vikas (insofar as it affirned the decision in Anraj) and because
the decision in Vikas was rendered by a three-Judge Bench the appea
was referred to a Constitution Bench. Here it is inportant to bear in
mnd that the decision in Vikas dealing with the question of taxability
of REP |licences was not the subject of reference and Vi kas cane

under reference only to the extent it approved Anraj. The
Constitution Bench hearing the appeal, as we shall see presently,

never | ost sight of this aspect of the matter.

20. The Constitution Bench hearing Sunrise began by naking a

survey of the provisions of the Constitution and the other laws within
the frame work of which theissue arose for consideration. It referred
to Entry 54 of List 11 of the Seventh Schedule and Article 246(3) of
the Constitution. It al'so referred to Entry 92-A of List | of that
Schedule. It noted that C ause 12 of Article 366 of the Constitution
before its anendnent, defined ‘goods’ as including "all materials,
comodities and articles"” but it did not define the expression ‘sale of
goods’. It then referred to the Constitution Bench decision in State
of Madras V. Gannon Dunkerley & Co. (Madras Limted), [1959 SCR
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379] that held that in the absence of a definition in the Constitution
the expression rmust have the same neaning as given to it in section 4
(1) of the Sales of Goods Act where it is defined as a "contract
whereby the seller transfers or agrees to transfer the property in goods
to the buyer for a price". The narrow neani ng ascribed to the
expression by this court was naturally followed by courts all over the
country and this led to the amendnent of Article 366 by insertion of
cl ause 29A, defining ‘Sale of Goods’ so as to include the six kinds of
transactions which, as a result of the Court’s decision in Gannon
Dunkerl ey, were excluded fromthe expression. It took note of sub-
clause (a) of clause 29-A which is as foll ows:

"29-A "tax on the sale or purchase of goods" includes--

(a) a tax on-the transfer; otherw se than in pursuance of
a contract, of property in-any goods for cash, deferred
payment -or other val uabl e consi deration

and-such transfer, delivery or supply of any goods shal
be deenmed to be a sale of those goods by the person
maki ng the transfer, delivery or supply and a purchase of
those goods by the person to whom such transfer,

delivery or supply is nade."

The Court sunmmed up the | egal position energing fromthe insertion
of clause 29A in Article 366 of the Constitution in paragraph 7 of the
j udgrment as foll ows:

"Therefore in order to constitute a deened sale within

the nmeaning of Article 366(29-A) (a), there has to be (1)

goods (2) a transfer of property in the goods (3) val uable

consi deration. The requirenment of an agreenent for sale
is not necessary for constituting a sale under this sub-
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cl ause. The absence of any one of these el enents woul d

mean that the transaction far frombeing a sale within

Gannon Dunkerl ey definition, would not even be a

deened sale within the extended definition of sale under

Article 366(29-A) (a)."
The Court then went on to note that follow ng the insertion of clause
29-Ain Article 366 of the Constitution, consequential anendnents
were nade in the States” Sales Tax laws to take full benefit of the
expanded neani ng given to the expression ‘sale or purchase of
goods’ 'and observed that in all the States’ Acts the expression
"goods" was given the same neaning as in the Sale of Goods Act and
nore inmportantly, in all those definitions ‘actionable claim was
expressly excluded/ fromthe definition of ‘goods’. It further noted
that ‘actionable claim was defined in Section 3 of the Transfer of
Property Act, 1882 as meaning

"a claimto any debt, other than a debt secured by

nort gage of inmovabl e property or by hypothecation or

pl edge of novable property, or to any beneficial interest

in novabl e property not in the possession, either actua

or constructive, of the clainmant, which the civil courts

recogni ze as affording grounds for relief, whether such

debt or beneficial interest ‘be existent, accruing,

conditional or contingent."

Having thus laid out the statutory framework the decision in Sunrise

exam ned the dealers’ contention that a lottery ticket was only a slip
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of paper or nenoranda evidencing the right of the holder to share in
the prize or the distributable funds and was nerely a conveni ent node
for ascertaining the identity of the winner. It then exam ned the
conclusion arrived at by the Court in Anraj and in paragraph 14 of the
judgrment summred up the ratio of the Anraj decision as foll ows:

"The Court in H Anraj cane to the conclusion that the
transfer of a lottery ticket upon consideration paid by the
purchaser was not a mere contract creating an obligation

or right in personam between the parties, but was in the
nature of a grant. The Court noted the various
definitions of the word "lottery" in dictionaries and
authoritative text books and decisions of the courts and
held that a lottery was conposed of three essentia

el ements, nanely, (1) chance, (2) consideration; and (3)
prize. As we have nentioned earlier, according to the

| earned Judges a sale of a lottery ticket conferred on the
purchaser two rights viz. (a) the right to participate in the
draw, and (b) the right to claima prize contingent upon

t he purchaser being successful in-the draw. Both were

held to be beneficial interestsin novable property, the
former in praesenti, the latter in futuro depending on the
conti ngency. "

The Sunrise decision then proceeded to note how the decision in

Anraj was interpreted by the Karnataka Court (paragraph 19 of the
judgrment) and quite differently to it by the Del hi Hi gh Court
(paragraph 23 of the decision).

21. The Court then noted the plea of the appellants/dealers in the
sale of lottery tickets that Anraj was wong in drawing a distinction

between the right to participate in the draw and the chance to win the
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prize; that such bifurcation was artificial as both were part of the
same transaction and further that even on the "two rights" theory each
of those rights would be choses-in-action. It also noted the criticism
nmeted out to the decision in Vikas Sales insofar as it cited the free
transferability of REP licence as an additional reason holding that it
was ‘goods’ within the nmeaning of the sales tax | aws.
22. Here, it is significant to note that in Sunrise an attenpt was
made to address the Court on the question whether the sale of DEPB
woul d attract sales tax under the Bonbay Sal es Tax Act, 1959. On
behal f of the State of Miharashtra it was submitted that considering
the valuable right conferred by the DEPB, it was an item of novable
property and therefore "goods" within the definition of the word in
Section 2(13) of the Act. However, the Court firmy refused to go
into that controversy observing that the validity of the decision in
Vi kas was not an issue before it for consideration. |In paragraph 29 of
the decision in Sunrise it was clearly stated as foll ows:

"It is necessary at this stage to clarify that the order of

reference in Sunrise v. NCT, Delhi is limted to the

guestion whether lottery tickets are "goods". W have

not been called upon to answer the question whether

REP |i cences (or the DEPB which has replaced the REP

i cences) are "goods". Although we have heard counse

at length on this, having regard to the Iimted nature of

the reference, we do not decide the issue. The decision
in Vikas Sales was referred to only because it approved
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the reasoning in H Anraj and not because the referring

court disagreed with the conclusion in Vikas Sal es that

REP | i ecenes were goods for the purposes of |evy of

sal es tax. Indeed REP |icences were not the subject-

matter of the appeal before the referring court and could

not have forned part of the reference. The only question

we are called upon to answer it whether the decision in

H Anraj that lottery tickets are goods for the purposes of

Article 366(29-A) (a) of the Constitution and the State

sales tax | aws, was correct."
Having thus identified theissue that cane up for consideration before
it, the Court, in view of the apparent divergence in understanding
Anraj, once agai n anal ysed the decision and in paragraphs 32 and 33
of the judgnent held and found that in Anraj the lottery ticket was
held to be ‘goods’ - not as a physical article but as a slip of paper or
menor andum evi dencing (a) the right to participate in the draw, and
(b) the right to claima prize contingent upon the purchaser being
successful in the draw. Further, for the purpose of |evy of sales tax,
lottery ticket could be regarded as ‘goods’ properly so called insofar
as it entitled its holder to take part in the draw. In other words, lottery
ticket, to the extent it evidenced the right to claimthe prize, was not
‘goods’ but an actionable claimand, therefore, expressly excl uded

fromthe definition of ‘goods’ under the sales tax laws. A transfer of

it was consequently not a sale. The lottery ticket per se had no innate
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val ue. The Del hi H gh Court was, therefore, plainly in error in
interpreting and follow ng Anjar.

23. Havi ng thus settled the precise ratio of the decision in Anjar,
the Court turned to the neaning of ‘goods’ for the purposes of

i mposition of sales tax and in paragraph 35 of the judgnent observed
as follows:

"The word "goods" for the purposes of inposition of

sal es tax has been unifornmly defined in the various sal es
tax laws as neaning all kinds of nobvable property. The
word "property" nay denote the nature of the interest in
goods-and when used in-this sense neans title or
ownershi-p in a thing: The word nay al so be used to
describe the thing itself. The two concepts are distinct, a
di stinction which nust be kept in mind when considering
the use of the word in connection with the sale of goods.
In the Dictionary of Commercial Law by A. H Hudson

(1983 Edn.) the difference is clearly brought out. The
definition reads thus:

"*Property’ -- In commercial law this may carry its
ordinary nmeani ng of the subject-matter of ownership
But el sewhere, as in the sale of goods it may be used as a
synonym for ownership and | esser rights in goods.

Hence, when used in the definitionof "goods" in the
di fferent sales tax statutes, the word "property" means
the subject-matter of ownership. The sane word in the
context of a "sale" neans the transfer of the ownership
i n goods."

(Enphasi s added)

At this stage the decision in Vikas once again came under reference; it

was pointed out (in paragraphs 38 to 40 of the decision in Sunrise)
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that in Vikas the Court observed that REP |icences were bei ng bought
and sold freely in the market as goods and took their saleability as an
additional ground to hold that it would be idle to contend that those
licences were in the nature of actionable claim In other words,
saleability was a feature of distinction between goods and acti onabl e
claim (which but for its express exclusion fromthe definition is also a
ki nd of goods). Goods were-saleable but actionable claimwas not.
The decision in Sunrise by giving many illustrations showed that
transferability for value was as much an attribute of actionable claim
as any other kind of goods and transferability was not the point of
di stincti on between actionabl e claimand other goods that could be
sol d. Hence, to say that an article or right was goods and not
actionabl e clai m because it was saleabl e was pointless. Comenting
upon this aspect of the decisionin Vikas the Constitution Bench in
par agraph 38 of the decision in Sunrise observed as foll ows:

"It was assumed that actionable clainms are not

transferable for value and that that was the difference

bet ween "acti onabl e clai nms" and those ot her goods

whi ch are covered by the definition of "goods" in the

Sal e of Goods Act, 1930 and the sales tax laws: The

assunption was fallaci ous and the concl usion insofar as

it was based on this erroneous perception, equally
wrong. "
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The decision in Sunrise then exanmned the nature of a ticket. It
referred to Webster’s Wirds and Phrases, Pernmanent Edn., Vol.25-A
and in paragraph 43 cane to hold as foll ows:

"The sale of a ticket does not necessarily involve the sale
of goods. For exanple, the purchase of a railway ticket
gives the right to a person to travel by railway. It is
not hi ng other than a contract of carriage. The actua

ticket is nmerely evidence of the right to travel. A contract
is not property, but only a prom se supported by

consi deration, -upon breach of which either a claimfor

speci fic performance or damages would lie (Said v.

Butt) [1920 (3) KB 497]. Like railway tickets, a ticket to
see a cinema or a pawnbroker’'s ticket are menoranda or
contracts between the vendors of the ticket and the
purchasers. Cases on whether the terns specified on

such tickets bind the purchaser are legion. It is sufficient
for our purposeto note that tickets are thensel ves,
normal |y evidence of and in some cases the contract

bet ween t he buyer of the ticket and its seller. Therefore

a lottery ticket can be held to be goods if at all only
because it evidences the transfer of aright."

(Enphasi s added)

It further pointed out that the purchaser of lottery ticket sinply
acquires a claimto a conditional interest inthe prize noney which
was not in the purchaser’s possession. It, therefore, followed that the
right would fall squarely within the definition of actionable claim
and woul d therefore be excluded fromthe definition of \‘goods’ under
the Sal e of Goods Act and the sales tax statutes. Finally, in paragraph
45 of the decision Sunrise found and held as foll ows:

"45. The further distinction sought to be drawn in

H. Anraj between the chance to win and the right to

participate in the draw was in _our_ opi ni-on unwarrant ed.
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A lottery having been held to be in essence a chance for

a prize, the sale of a lottery ticket can only be a sale of
that chance. There is no other elenent. Every right can

be sub-divided into | esser rights. Wen these | esser

rights culmnate in a legally recognizable right, it is the
latter which defines the right. The right to participate in
the draw is a part of the conmposite right of the chance to
win and it does not feature separately in the definition of
the word "lottery”. It is an inmplicit part of the chance to
win. It is not a different right. The separation is

speci ous since neither of the rights can stand without the
other. A draw wi thout a chance to win is neaningl ess

and one cannot claima prize without participating in the
draw. In fact the transfer of the chance to win assunes
participation in the draw "

(Enphasi s added)

It further held that even if the right to participate in the draw was hel d
to be a separate right there would be no difference and in paragraph

48 of the decision observed as foll ows :

"Even if the right to participate is assuned to be a
separate right, there is no sale of goods within the
meani ng of sales tax statutes when that right is
transferred. When H Anraj said that the right to

partici pate was a beneficial interest in novable property,
it did not define what that novabl e property was. The
draw coul d not and was not suggested to be the novable
property. The only object of the right to participate
woul d be to win the prize. The transfer of the right

woul d thus be of a beneficial interest in novable
property not in possession. By this reasoning also a right
to participate in a lottery is an actionable claim"

It thus arrived at the conclusion that the decision in Anraj wongly

held that sale of lottery ticket is a sale of goods.
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24. The decision in Sunrise nakes two very significant points and

to us it appears that the decision mainly turns on those two points.

The first is with regard to the two different neanings of ‘property’, as
hi ghl i ghted in paragraph 35 of the judgnent and the second is with
regard to the distinction between interests in goods and a contract as
hi ghl i ghted in paragraph 43 of the judgnent. |In paragraph 35 of the

deci sion the court explained that the word ‘property’ occurring both

in the definitions of ‘goods’ and ‘sale’ carries different neanings. In
the definition of ‘goods’ the word ‘property’ is used to nean the

subj ect matter of ownership, that is to say, the thing itself. In the
definition of ‘sale’ the sane word is used to nean the nature of
interests in goods, that is, title or ownership

25. I n paragraphs 42 and 43 of the decision, the court examined the
nature of a ticket and by giving illustrations of a railway ticket, a
ticket to see a cinema or a pawnbroker’s ticket pointed out that the
tickets were nornally evidence of and in sonme cases the contract

bet ween t'he buyer of the ticket and.its seller. Being a contract or

evi dence of a contract, naturally a ticket can not be property either as
a thing (of value) initself or title or ownership to anything. It,
therefore, followed that the sale of lottery ticket did not involve
transfer of ‘property’ either in the sense of the thing itself (goods) or
in the sense of title or ownership (sale).

26. On purchasing a lottery ticket one nerely gets a claimto a
conditional interest in the prize noney that is not in the purchaser’s
possession and the right would, therefore, squarely fall within the
definition of actionable claim The Constitution Bench decision in
Sunrise further held that Anraj wongly split up the right accruing to
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the purchaser of a lottery ticket. The right was one and indivisible.
But even assunming the right to participate in the draw to be a separate
right there would still be no sale of goods within the nmeaning of sales
tax | aws because the draw itself could not be any novabl e property

and the participation in the draw was only with the object to win the
prize. The transfer of the right would thus be of a conditiona
beneficial interest in novable property that is not in possession, in
ot her words, once again an actionable claim

27. Thus on a detail ed exam nation, we are unable to see how the
decision in Sunrise can be said to alter the position in regard to the
sale of REP licenses as held by the earlier decision in Vikas. It is
not ed above that the Constitution Bench in Sunrise firmy and
expressly declined to go into the question whether REP |icences (or
DEPB whi ch replaced REP lI'icences) were ‘goods’. It is indeed true

that the Constitution Bench in Sunrise did not approve the decision in
Vi kas insofar as it gave their free marketability as an additiona
reason to hold that REP |icences were not actionable claim but

‘ goods’ properly so call ed. The Constitution Bench held that the
assunption that actionable clains were not transferable for value was
qui te unfounded and the conclusion drawn on that basis was quite
wrong. | n paragraphs 39 and 40 of the decision, the Sunrise decision
gave illustrations/of a nunber of actionable clains which are
transferabl e.

28. But to our nind that does not in any way change the position
i nsofar as REP |icenses are concerned. Wil e examning the three-

Judge Bench decision in Vikas earlier in this judgnent it is seen that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 26 of

38

26

the Court first came to hold that REP licence/eximscrip fell within
the definition of goods quite independently. The court found and

held that REP |licenses had their own value; they were freely bought

and sold in the market for their intrinsic value and for that reason

al one those were goods. (See paragraph 29 of the decision in Vikas

that is reproduced above). It was only after com ng to the concl usion
that the Court proceeded to exanmine the matter in |light of the
observations nmade in Anraj relating to lottery tickets and that too
because t'he Karnataka and Madras Hi gh Courts had heavily relied

upon the Anraj decision for holding that the sale of REP |icences was
exigible to sales tax. On a careful reading of the decision in Vikas it
is apparent that it was the intrinsic value of REP licence that brought
it within the definition of goods.

29. At this stage we feel obliged to put in a caveat in regard to the
observations nmade in Sunrise about nmarketability being a feature of

di stinction between ‘goods’ proper and actionable clains. Wat was
said in Vikas, as we understand it, was that the innate value of REP
licence and its free transferability made it into a narket commodity.
The illustrations given in paragraphs 39 and 40 of the decision.in

Sunrise, nanely, (i) aright on the fulfillnent of certain conditions to
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call for delivery of goods nentioned in a contract, (ii) negotiable
instruments, (iii) right to recover insurance noney, (iv) a partner’s
right to sue for an account of a dissolved partnership, (v) the right to
claimthe benefit of a contract not coupled with any liability, (vi) a
claimfor arrears of rent and (vii) a right to the credit in a provident
fund account are all indeed transferable for consideration but none of
these is a market commodity. The hol der of any of the above rights

or clainms may or may not be able to find a ready buyer at a given

time; conversely a prospective buyer nay not find any of the above
rights or clainms available for purchase by going to the market at any
time. Contrary to this, REP |licenses had always a market, that is to
say, there were people willing to sell and others willing to buy REP
licences at all tines. Its innate value coupled with free transferability
made REP licences into a market commodity and it was that aspect of

the matter that Vikas referred to for holding that REP |icences could
not be classified as actionable clains. Those were goods properly so-
call ed having innate value and a ready market. The position becones
further clear by the conpletely contrasting findings in Sunrise (in

regard to lottery tickets) and in Vikas (in regard to REP licences). In
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Sunrise after giving illustrations of transferable actionable clains
(paragraphs 39 and 40) paragraph 41 begins as :
"Alottery ticket has no value itself. It is a nere piece of
paper. "
On the contrary, in Vikas paragraph 29 begins as foll ows:
"The above provisions do establish that REP |icences
have their own value. They are bought and sold as
such. "
We t hus have not the slightest doubt in our mind that the decision in
Sunrise in no way affects the position insofar as REP |icences are
concerned and the | egal position in regard to their sale is concluded
by the decision in/Vikas.
30. This takes us to the next question, whether what is said in
Vikas in regard to REP licences would al so apply in the case of
DEPB. On behal f of the appellants it is strongly contended that
DEPB has materially different features and hence, the decision in
Vi kas will have no application to it. M.A K Jain, |earned counse
appearing for the appellants in Civil Appeal No.4075/2007 especially
nade el aborate argunments to bring out the points of di'stinction
bet ween REP |icence and DEPB. But before proceeding to exam ne

what is DEPB and how far it is different fromREP |licence it will be
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useful to take a | ook at the provisions of |aw under which the present
cases arise and to establish their simlarity with the statutory
provi sions that cane up for consideration in Vikas and Sunrise. As
not ed above, the present appeals arise under the Del hi Sal es Tax Act,
1975, the Kerala CGeneral Sales Tax Act, 1963 and the Bonmbay Sal es
Tax Act, 1959.
31. In the Del hi Sales Tax Act ‘goods’ is defined in Section 2(g) as
fol | ows:
""goods" includes all materials, articles, comodities
and-al |l ot her kinds of novabl e property, but does not
i ncl ude newspapers, actionable clainms, stocks, shares,
securities or noney."
The expression "sale" is defined in Section 2(1) as follows:
""sale" with its granmatical variations and cognate
expressi ons, ‘nmeans any transfer of property in goods by

one person to another for cash or for deferred paynment or
for any other valuabl e consideration, and includes ---

* k% * k% * k% * k%

* k% * k% * k% *k kN

In the Kerala General Sales Tax Act "goods" is defined in Section 2
(xii) as follows:
""goods" neans all kinds of novabl e property (other

than newspapers, actionable clains, electricity, stocks
and shares and securities) and includes live stock, al
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materials, conmodities and articles (including those to

be used in the construction, fitting out, inprovenent or
repair of imovable property or used in the fitting out,

i nprovenent or repair of novable property) and every

ki nd of property (whether as goods or in sone other

form involved in the execution of a works contract, and
all growing crops, grass or things attached to, or formng
part of the land which are agreed to be severed before
sal e or under the contract of sale.™

is defined here in Section 2(xxi) as follows:

"‘sale’ with all its-grammatical variations and cognate
expressi ons neans every transfer [whether in pursuance
of a contract or not] of the property in goods by one
person to another in the course of trade or business for
cash or for deferred paynent or other val uabl e

consi deration, but does not include a nortgage,

hypot hecati on charge or pl edge;

* %% * 'k % * %% * %%
Expl anation (3B) - a transfer of right to use any goods
for any purpose (whether or not for a specified period)

for cash, deferred payment or other val uabl e
consi deration shall be deened to be a sale.

* % % * % % * % % * Kk kW

In the Bonmbay Sal es Tax Act "goods" is defined in Section 2(13) as

foll ows:

""goods" neans every kind of novabl e property (not
bei ng newspapers or actionable clains or noney, or
stocks, shares or securities), and includes grow ng crops,
grass, and trees and plants (including the produce
thereof) and all other things attached to or formng part
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of the land which are agreed to be severed before sale or
under the contract of sale."
"Sale" is defined in Section 2(28) as foll ows:

sal e" neans a sale of goods made within the State for

cash or deferred paynent or other val uable

consi deration, and includes any supply by a society or

club or an association to its nenbers on paynment of a

price or of fees or subscription, but does not include a

nort gage, hypothecation, charge or pledge; and the

words "sell", "buy" and "purchase" with all their

grammati cal vari ations, ‘and cognate expressions, shal

be construed accordi ngly."
Schedul e 'C of the Bonbay Act contains a list of ‘Goods, Oher Than
Decl ared Goods, The Sale O Purchase O Wich Is Subject To Sal es
Tax O Purchase Tax’. At -Sl.No.26(6) of the Schedule, ‘credit of
duty entitlenent pass book’ is entered with sales tax or purchase tax
| eviabl e at the rate of four per cent.
32. A perusal of the aforesaid provisions wuld show that the
definitions of "goods" and "sal e" under the Del hi, Bonbay and
Kerala Acts are nuch the sane as the definitions of the two
expressions in the Tam | Nadu, Karnataka and West Benga
enactments. Hence, what is said in Vikas and Sunrise in regard to the
| egal provisions fully applies to the cases in hand.

33. Coming now to DEPB it may be recalled that it was part of the

export and inport policy for the period April 1, 1997 to March 31
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2002 issued under the Foreign Trade (Devel opment and Regul ati on)
Act, 1992. In order to appreciate the differences between DEPB and
REP licences it needs to be borne in mnd that after the regi nen of
licences and pernmits was greatly relaxed it became possible to inport
goods free fromlicencing control apart froma fewitens which were
under the negative list, requiring a licence for inport. In the changed
ci rcunst ances the ‘licence’ part of REP licence became usel ess and
REP | i cence was, therefore, replaced by DEPB broadly retaining the
ot her features of REP |icence.
34. The 1997 export and inmport policy in Chapter 7 dealt with
‘Duty Exenption Schene’. Paragraph 7.1 under that chapter stated
that the Duty Exenption Scherme woul d consi st of Duty Free Licence
and Duty Entitlenment Pass Book (DEPB). Paragraphs 7.2 to 7.7 dealt
with different kinds of duty free |licences. Paragraph 7.25 described
Duty Entitlement Pass Book as follows:

"The objective of Duty Entitlenent Passbook Scheme is

to neutralize the incidence of basic custons duty on the

i mport content of the export product. The neutralization

shal | be provided by way of ‘grant of duty credit against

the export product. The duty credit under the schene

shal | be cal cul ated by taking into account the deened

i mport content of the said export product as per Standard

| nput Qut put Norns and determ ne basic custonms duty

payabl e on such deemed i nports. The value addition
achi eved by export of such product shall also be taken
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into account while deternmining the rate of duty credit
under the Schene.

Under the Duty Entitlenent Pass Book (DEPB) Schene,

an exporter shall be eligible to claimcredit as a specified
percentage of job value of exports nmade in freely
convertible currency. The credit shall be avail abl e

agai nst such export products and at such rate as may be
specified by the Director CGeneral of Foreign Trade by a
Public Notice issued in this behalf.

Any item except those appearing in the Negative List of

I nports shall be allowed for inport without paynent of
basi ¢ custons duty, special duty of custons as well as
addi ti onal duty of custons, against the credit under a
Duty Entitlement Pass Book (DEPB). The hol der of

Duty Entitlenment Pass Book (DEPB) shall have the

option to pay additional custons duty, if any, in cash as
well."

Par agraph 7.26 provided that third party exports would al so be

adnmi ssible for grant of credit under DEPB. Paragraph 7.29 provided

that DEPB m ght be issued on (a) Post export basis and (b) Pre export

basi s.
35.
foll ows:

Paragraph 7.32 dealt with transferability and provi ded as

"The DEPB on post export (basis and/or the itens

i mported against it are freely transferable. The transfer
of DEPB shall however be for inport at the port

specified in the DEPB whi ch shall be the port from

where exports have been nade. However, inports from

a different port shall be allowed as per the terns and
conditions of notification issued by Departnent of
Revenue. "
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Par agraph 7.40 stated that pre-export DEPB woul d be non-

transferable and al so subject to actual user condition but in this case
we are not concerned with pre-export DEPB

36. It is thus to be seen that in two vital aspects, relevant to the
i ssue under consideration, DEPB is exactly the sane as REP |icence.

Li ke REP license it has an-innate value and for which it freely sells in
the market. Mich argunent was advanced on the point that DEPB

unli ke REP I'i cence was not alicence for inport of goods but the

submi ssion is clearly nisconceived and unacceptable. DEPB is not a
licence sinply because under the liberal inport policy no licence is
required to inport a very large nunber of goods and very few itens,

pl aced under the negative list, require a licence for inport. W are,
therefore, unable to accept the subm ssion that DEPB is materially
different fromREP licence and its transfer by way of sale would not

be exigible to sales tax.

37. M.Soli J. Sorabjee, |earned senior advocate, appearing in G vi
Appeal No. 6893 of 2003 |l ed the argunents on behal f “of the

appel l ants. M. Sorabjee referred to Entry 26(6) in Schedule C of the
Bonbay Sal es Tax and submitted that what was sought to be taxed

was the transfer of "Credit" in Duty Entitlenment Passbook. Learned
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counsel submitted that ‘credit’ could never nean ‘goods’ under the
sales tax laws. El aborating the point he submitted that credit was
earned on the basis of export(s) nade by the assessee and the credit
lying with the Government in favour of the assessee was in the nature

of debt. The credit represented an ascertai ned sum of noney and it
was clearly a debt even though it was not refundable or payable in

cash. A debt that coul d be discharged by way of a set-off is

nonet heless a debt. In this case the credit represented a conditiona
debt that coul d be discharged by way of a set-off against the duty
payable on a future inport. Being in the nature of debt, the DEPB

credit plainly fell within the first part of the definition of actionable
claim

38. Learned counsel alternatively submitted that even if the credit
is seen not as a debt but as novabl e property, the sale of DEPB only

i nvol ved the transfer of the right to claimcredit. The credit not being
in possession of the claimant, the right to utilize it against duty
payabl e on a future inport was certainly a beneficial interest in that
novabl e property. Seen thus the credit would still fall within the
second part of the definition of actionable claim

39. In support of the subm ssion, M. Sorabjee sought to derive

support fromthe Constitution Bench decision in Sunrise which
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according to him laid dowmn that in the sale of a lottery ticket what is
transferred is the conditional right to claima beneficial interest in the
prize noney whi ch was novabl e property, not in possession of the
purchaser. He al so subnmitted that the saleability of DEPB woul d not

make any difference because nmany ot her actionable clains were

equal | y sal eabl e.

40. We are afraid, we find the submi ssion unacceptable. W are

unabl e to see DEPB either as a debt or as a beneficial interest in
novabl e property not in possession of the claimant. To us it is plain
that DEPB |ike REP licence has its own intrinsic value and the
purchaser, on paynment of consideration, buys sonething for its val ue.
The DEPB credit is thus clearly ‘goods’ w thin the meaning of sales

tax laws and its sale clearly exigible to tax.

41. We may observe here, if DEPB (or for that nmatter REP

license!) has to be conpared with a lottery ticket, it can only be
conpared with a lottery ticket that has won the prize. The prize-
winning lottery ticket ceases to bea mere piece of paper having no
value itself. It acquires inherent val ue and becones itself a thing of
val ue. I nagine a situation where prize winning lottery tickets are
freely available for sale. (As a matter of fact, clandestine sale of the

prize winning lottery ticket for conversion of black noney into white
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is not conpletely unknown!). In buying the prize winning lottery
ticket the purchaser would pay the consideration for the value that the
pi ece of paper has acquired and in that situation we fail to see how
that ticket can be described as anything el se but ‘goods’.
42. If any nore anal ogies are to be given one m ght conpare
DEPB wi th prepaid neal tickets or prepaid petrol coupons or
accumul ated flying mles. A neal ticket, a petrol coupon or flying
mles credit hasits own intrinsic value. If permtted free
transferability those woul d soon becone market comuodities and
woul d be sold and bought for their value as ‘goods’.
43. In light of the discussions made above, the two questions
franed at the beginning of the judgnent are to be answered as
follows :
The Constitution Bench decision in Sunrise does not alter the
position in regard to levy of tax on sale of REP |licence and on
that issue the three-Judge Bench decision in Vikas continues to
hold the field.
DEPB has an intrinsic value that makes it a market commodity.
Therefore, DEPB, like REP |licence qualifies as ‘goods’ ‘wthin
the meaning of the Sales Tax | aws of Delhi, Kerala and

Munbai and its sale is exigible to tax.
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44. We thus find no nerit in any of these appeals. Al the appeals

are di smssed but with no order

New Del hi ,
May 6, 2008.

as to costs.

[Aftab Al ani




