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ACT:

Constitution of India 1950, Article 91(1)(9) -
Mahar ashtra Agricul tural Produce Marketing (Regul ation) Act
1963, SS 5 and 6 & Mharashtra Agricultural Produce
Mar keting (Regul ation) Rul es 1963, Rul e 5-Kar nat aka
Agricul tural Produce Marketing (Regul ation) Act 1966, SS. 8,
10 and 11 & Bihar Agricultural Produce Marketing Act 1960
Sections 5, 15-Trading in specified agricultural produce-
State Government-Setting up of new market area-Wether
val i d.

Notification decl aring t hat traditional tradi ng
activity in old market area be shifted to new narket - Wet her
perm ssi bl e-Infringenent of fundanental right to carry on
trade-Whet her ari ses.

Admi ni strative | aw Principles of natural justice-Market
yard di sestablished at one place and established at another
pl ace-Duty to invite and hear objections-Wether arises.

HEADNOTE

The Mahar ashtra Agricul tural Pr oduce Mar ket i ng
(Regul ation) Act 1963 provides for the regulation of ' the
marketing of agricultural produce in narket areas to be
established therefor in the State, Market Conmittees to be
constituted for purposes connected wth such nmarkets,
establ i shnent of Market Fund for purposes of the ' Market
Conmittees, and for purposes connected with these matters.
Section 3 enpowers the Governnent by a notification to be
published in the Oficial Gazette, to declare its intention
of regulating the marketing of such agricultural produce in
such areas as may be specified and section 4 provides that
the marketing of the agricultural produce shall be regul ated
under the Act in the area specified in the notification
Section(1l) provides a principal market for every narket area
and one or nore subsidiary markets, and section 5(2)
enmpowers the Director to establish the principal market for
the marketing of specified agricultural produce. Section 6
provides that no person shall use any place in the market
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area for the marketing of the declared agricultural produce
or operate in the market area or in any narket therein as a
trader, conmi ssion agent, broker, processor, weighman

nmeasurer, surveyor, warehouseman or in any other capacity in
relation to the narketing of the declared agricultura

produce, on and after the date on which the declaration
under section 4(1) is mmde. Section 6(2) provides that
section 6(1) shall not apply to sales by retail, sales by an
agriculturist who sells his own produce; and sales by a
person to another for the latter’s personal consunption.

The Mahar asht ra Agricul tural Pr oduce Mar ket i ng
(Regul ation) Rules, 1963 were promrulgated pursuant to the
power conferred by section 60 of the Act. Rule 5 provides
that no person shall nmarket any declared agricultura
produce in any place in a market area other than the
princi pal market or subsidiary
867
mar ket established therein. The proviso to the rule enables
the Director of Marketing to authorise a Market Conmittee to
permt a  trader or conmssion agent to narket declared
agricul tural produce or to permt any ot her narket
functionary to operate at any place within the market area
as may be nmentioned by the Market Conmmittee in the licence
granted to such trader.

The petitioners who were wholesale traders in onions
and potatoes in their wit petitions to the Supreme Court
assailed the notices requiring themto carry on business in
regul ated agricultural produce in the market  yard at the
specified areas of the State,  and at no other place,
contending that: (1) the 1963 “Act, did not invest the
Director of Marketing or the Market Committee with any power
to conpel a trader to transfer this activity from a
previously existing market to a principal or subsidiary
mar ket established under section 5 of the Act (2) Rule 5 was
inconsistent with section 6 ~and therefore ultra vires. (3)
The Bonbay Agricultural Produce Markets Act, 1939 and the
Agricultural Produce Marketing Acts of other States such as
Kar nat aka provi ded or indicated by an express provision that
once a market was established it was not permissible to
market or trade outside the market and that the absence of
such an express provision in the 1963 Act showed that no
such ban was contenplated by the Act. (4) The transactions
between trader and trader and transactions by which the
agricultural produce was inported into the market area from
out side the narket areas were outside the purview of the Act
and if section 5 and rule 5 were intended to cover such
transactions also they were invalid. (5) The statue itself
i mposed and provided for stringent supervision and control
sufficient to regulate transactions between traders and
traders, that it was superfluous to insist that such
transactions do take place in the market only. (6) Section 6
of the Act nade a distinction between (a) the use of any
place in the market area for the marketing of the decl ared
agricultural produce, and (b) the operation in the market
areas or in any market therein as a trader, conm ssion
agent, broker etc. in relation to the nmarketing of
agricultural produce and that the distinction was in reality
a distinction between a sale by a producer to a trader and a
subsequent sale by a trader to a trader, and consequently
the ban inmposed by Rule 5 applied only to a sale of the
agricultural produce by a producer to a trader. (7) Section
13(1A) which declared the area conprising greater Bonbay a
market area for the purposes of the Act was invalid as it
was whol |y unreasonable to constitute such a large area into
a single mar ket area. (8) when a market vyard was
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di sestabl i shed at one place and established at another place
it was the duty of the concerned authority to invite and
hear objections and failing to do so, was a violation of the
principles of natural justice and the notification
establ i shing the market yard el sewhere was bad.

Dismissing the wit petitions and appeal s: -

N

HELD: 1. (i) The power conferred by S. 5 of the Act to
establish a principal market or a subsidiary narket carries
with it the power to disestablish such narket. Section 5 of
the Act, read with sections 14 and 21 of the Miharashtra
General C auses Act vest enough power in the Director to
close an existing market .« and establish it el sewhere. The
repeal ed Act of 1939 al so enpowered the State Governnent to
declare any market area to be a principal market yard for
the area. The power ~to issue notifications, orders etc.
i ncl udes
868
the power  to-exercise in |like manner to add to, anend, vary
or rescind —any notification, order, rule etc. Any other
construction would frustrate the object of the |egislation
[880 A-C, 881 C, D

Bapubhai Ratanchand Shah v. State of Bonbay LVII 1955
Bom L.R p. 892, 903-904, approved.

(ii) Rule 5 1is not wultra vires. |If for the nore
ef fective regulation of marketing it i's thought that al
mar keting operations in respect of ~declared agricultura
produce should be carried on only in the ‘principal and
subsi diary markets ‘established under the Act, it cannot be
said that a rule made for that purpose is beyond the
conpetence of the rule naking authority wunder ‘the Act.
[ 881G 882(C]

(iii) The submssion that all regulatory neasures
contenplated by the Act and the Rules nmay be enforced
equally effectively wher ever busi ness in agricultura

produce is carried on in the nmarket area outside the
principal and subsidiary markets as within the principal and
subsidiary markets is without force. If that is 'done, the

regulation will very soon be reduced to a farce. The Market
Conmittee will be forced to enpl oy an unduly large nunber of
officers. The producer’s interest wll not be properly
served because a producer wll not be able to deal face to

face with several traders and would have little chance of
obtaining the best price for his produce. This cannot happen
if he is persuaded to take his produce to the place of
busi ness of an individual trader outside ‘the principal or
subsidiary market. There is a greater possibhility of abuse

and greater likelihood of the object of the Act being
frustrated. Fair price to the agriculturist will soon be a
mrage and the evil sought to be prevented wll persist.
[882 E-H

Kewal Krishan Puri & Anr. v. State of Punjab & Os.
[1979] 3 S.C.R p. 1217, 1247, referred to.

2. There can be no question of any inconsistency
bet ween section 6 and rule 5. Section 6 is applicable to
both the situations before and after the establishnment of
markets, and is expressly declared to be subject to the
rules providing for regulating the marketing of agricultura
produce in the market area by stipulating that the marketing
shall be carried on in the market established in the market
area. [883F, D E

3. The rule prescribing that no narketing operation in
any declared agricultural produce shall be carried on
outside the principal or subsidiary narkets is consistent
and in consonance with the schenme of the Act and is within
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the conpetence of the rule nmeking authority and is
reasonabl e. Absence of an express provision in the Act to
the effect that once a narket 1is established it was not
perm ssible to market or trade in agricultural produce
outside the market itself merely neans that greater latitude
is given to the rule making authority to introduce
regul ation of marketing by stages and to ban all marketing
activity outside the nmarket. This cannot lead to the
inference that the rule naking authority has no power to
make a rul e banning marketing activity

869

outside the market once the market is established even when
such a ban is found to be necessary. [884 B, 883 H 884 A

4. (i) The assunption that the Act was conceived in the
interest of the agriculturists only and intended for their
sole benefit is not “well founded. ©One of the principa
obj ects sought tobe achieved by the Act is the securing of
a fair ~price to the-agriculturist for his produce by the
elimnation off mddlenen and other detracting factors. But
that is not-the only object. The Act is intended to regul ate
mar keti ng-of —agricultural and certain other produce. The
marketing of agricultural produce is not confined to the
first transaction of sale by the producer to the trader but
must necessarily include all subsequent transactions in the
course of the novenment of the comodity into the ultimte
hands of the consuner so long, of course, ‘as the commodity
retains its original character as ~agricultural produce.
Wil e niddl emen are sought to be elimnated, it is wong to
view the Act as one ainmed at legitimate and genuine
traders. [ 884D Fj

(ii) Pronot i on of gr adi ng, standardi sati on of
agricul tural produce, wei ghnent , the provi sion for
settlenent of disputes arising out of transactions connected
with the marketing of agricultural produce and ancillary
matters are as nuch to the benefit of the producer as the
consumer. Clearly therefore the regulation of narketing
contenpl ated by the Act involves benefits to the traders too
ina large way. Regulation of marketing of agricultura
produce, if confined to the sales by producers within the
marketing area to traders, will very soon lead to
circumvention in the guise of sales by traders to traders or
i mport of agricultural produce from outside the market area
to within the market area. [884G 885B]

5. (i) It is not correct to say that the statute itself
i mposed and provided for such stringent supervision, and
control sufficient and nore, to regulate transactions
between traders and traders, that it was superfluous to
insist that such transactions do take place in the market
only. The other supervisory neasures in the Act cannot be
said to be sufficient to make it unnecessary for the traders
to nove their places of business into the market. “No anopunt
of supervi sion my be as effective as when all the
transactions take place within the market. Nor is effective
supervision at all possible if traders are dispersed al
over the market area. The rendering of services to the
traders also wll be far easier. Therefore, |l|ocalising
marketing is helpful and necessary for regulation and
control and for providing facilities. [887E-888A]

(ii) The requirenent that the | ocus of transactions of
sal e and purchase of agricultural produce, including those
between trade and trader, should be in the nmarket cannot be
said to be harsh or an excessive restriction on the
Fundamental Right to carry on trade. [888B]

6. The provisoto rule 5 speaks of operating at any
place within the narket area by a trader, comi ssion agent
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or other market functionary after obtaining a |licence while
the main provision refers to the narketing of declared
agricultural produce at any place in the market area. It
cannot be contended that the proviso is unrelated to the
mai n provisi on. Accordi ng

870

to ordinary canons of construction the proper function of a
proviso is to accept and deal with a case which would
otherwise fall wthin the general |anguage of the main
enactment. [ 888F-G

7. There was nothing wunreal and unreasonable in
establishing a single market for a large area. It had become
i nperative in the public interest that the markets shoul d be
shifted fromtheir forner place to the new area. The present
village was chosen because it was free from congestion
conveniently | ocated near another trunk road. A railway |line
linking with both the "Wstern Railway and the Centra
Rai | way and so on. There is, therefore, nothing unreasonable
in the statutory declaration of Geater Bonbay and Turbhe
Village as ~a market area; nor in.the establishnent of a
single market —in Turbhe Village for the entire market area.
[ 889B- E]

8. Wiere a narket yard was disestablished at one pl ace
and established at another place, no exercise of a judicia
or quasi-judicial function is involved. Al that is involved
is the declaration by a notification of the Government that

a certain place shall be a principal market vyard for a
mar ket area, upon' which declaration certain statutory
provi sions at once . spring i'nto action and certain

consequences prescribed by statute follow forthwith. The
making of the declaration in this context is an act
| egislative in character and does - not obligate the
observance of the rules of natural justice. [891C F]

Baits v. Lord Hailsham (1972) 1 WR 1373 & Tul sipur
Sugar Co. v. Notified Area Conmttee [1980] 2 SCR 1111
referred to.

9. The seeming confusion (in the l|arge nunber of
notifications issued by the Governnent fromtinme to tine was
not the result of any arbitrary or erratic action'on the
part of the Government but was the result —of a desire to
accommpdate the traders as nuch as possible. The old markets
had exi sted from anci ent days and it had become necessary to
establish nodern mar ket yards with conveni ences and
facilities. Wien this was sought to be done there were
representations by the traders and the Governnment thought
that it was advisable to give the traders sufficient tine to
enable them to prepare thenselves to nove into the new
mar ket yards. The notifications establishing (new market
yards were therefore, cancelled and the old markets  were
allowed to function for sometime. Later when the tinme was
thought to be ripe, notifications establishing new nmarket
yards were once again issued. [893 F, D E

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition Nos. 692,937-1063,
1111-1115, 1558/80, 5441-62, 6217/80 and 6529- 6551/ 80.

(Under Article 32 of the Constitution.)

AND

Cvil Appeal Nos. 3297 & 2689 of 1979.

Appeal s by special |leave fromthe Judgnment and Orders
dated 25-5-1979 & 22-1-1979 of the Karnataka H gh Court in
Regul ar Second Appeal No. 551/77 & WP. Nos. 551/77 and
6555/ 78.
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W TH

Cvil Appeal No. 1895 of 1979.

Appeal by special leave fromthe Judgnent and Order
dated 22-1-1979 of the Karnataka Hgh Court in WP. No.
35/ 76.

AND

Cvil Appeal No. 1507 of 1980.

Appeal by Special Leave fromthe Judgnent and Order
dated 2-5-1980 of the Patna Hgh Court in Cvil Wit
Jurisdiction Case No. 394 of 1980.

AND

Cvil Appeal No. 1715-1716 of 1980.

Appeal s by special fromthe Judgenents and Orders dated
30-8-1979 and 2-5-1980 of the Patna High Court in CWJ.C
Nos. 5136/ 78 & 840/ 80.

S. V. Cupte, V. M Tarkunde, Soli J. Sorabjee, K K
Venugopal ;. K N. Bhatt and, T. S. Sundrajan for the
Petitioners in WP Nos. 692, 937-1063 and 1111-1115/80.

Dr. Y.~ S. Chitale, R _P. Bhatt and A. K GCoel for the
Petitioner in W P. No. 1558/80.

S. G Sundraswany, Ravindran, Vijay Kumar Vernma and K
N. Bhat for the Appellant in CA Nos. 1895/79 & 2689/ 79.

V. M Tarkunde, K.~ R Nagaraja, P. K Rao and Al oke
Bhattacharya for the Appellant in CA No. 3297/79.

Soli J. Sorabjee, B. P. Maheshwari, Suresh Sethi and
M ss Asha Jain for the Appellant in CA No. 1507/ 80.

Lal Narain Sinha, attorney General, O 'P. Rana and M
N. Shroff for Respondent No. 1 in W Nos. 692, 937-1063 and
1111-1115/ 80.

A. K Goyal for the Petitioner in W 5441-62 of 1980.

K. K Singhvi, A K Gupta, Brij Bhushan and N. P.
Mahi ndru for RR-3 in W 692, 937-1063, 1111-1115/80 and RR
in WP No. 1558/ 80.

Lal Narain Sinha, Attorney  General and N. Nettar for
RR-1 in CA 1895 and 2689/ 79.

B. Keshava |yengar, Advocate General and N. Nettar for
State of Karnataka in CA 1895 & 2689/ 79.
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H B. Datar, Mss Mdhu Mol chandani and R B. Datar
for RR-2 in CA 1895 & 2689/ 79.

K. K Singhvi, N P. Mahindru and A K CGupta for RR
No. 3 in WP Nos. 5441-62/80.

S. S. Javali, B. P. Singh, Ranjit Kumar ~and Ravi
Prakash for Intervener in CA Nos. 1895/79.

Lal Narain Sinha, Attorney Ceneral, R B. Mehto, B. P.
Sinha and Naresh K. Sharma for the Intervener in W No.
692/ 80.

Lal Narain Sinha, Attorney CGeneral, R B. Mhto, B. P.
Si ngh Ravi Prakash, Ranjit Kumar and Naresh K. Sharma for RR
3-5 in CA 1507/ 80.

K. G Bhagat and D. Goburdhan for State of Bihar in CA
1507/ 80.

S. S Ray and M P. Jha for the Appellant in CA 1715-
1716/ 80.

Lal Narain Sinha, Attorney Ceneral, R B. Mehto, B. P.
Singh. Ravi Prakash, Ranjit Kumar, Naresh K. Sharna and J.
S. Rathore for RR 3-5 in CA Nos. 1715-1716/ 80.

V. M Tarkunde, K. R Nagaraja, P. K Rao and Al oke
Bhatt acharya for Petitioner in W 6217/80, 6529-6551/80.

H B. Datar, Mss Mdhu Mol chandani and R B. Dattar
for the Respondent (Market Conmittee).

H B. Datar and N. Nettar for RR (State of Karnataka).

K. G Bhagat and D. Goburdhan for the State of Bihar in
CA 1715-1716/ 80.
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V. M Tarkunde, P. K Rao, Aloke Bhattacharya and K R
Nagaraja for the Petitioner in WP 6529-51/80.

N. Nettar for the Respondent in WP No. 6529-51/80.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. Reluctant traders, unwilling to
nove their places of business into the markets or market
yards, as they are differently called in the States of
Maharashtra, Bihar and Karnataka, set wup by respective
Mar ket Committees wunder various State Agricultural Produce
Marketing Acts, offer their resistance through these Wit
Petitions and G vil Appeals. W will first recite the facts
in one of the cases (Wit Petition No. 692 of 1980) and
thereafter consider the questions raised in that as well as
the other cases. The Petitioner in Wit Peti-
873
tion No. 692 of 1980 is -a trader presently carrying on
business in 'Qur’ and other commpdities at 1221 Bhavan
Peth, Pune. 1In exercise of the powers conferred by Sec.
4A(2) of /the Bonmbay Agricultural Produce Markets Act, 1939,
by a notification dated July 6, 1961, the locality known as
Bhavani peth and Nanapeth of the Pune City was declared as
one of the principal nmarket  yards for the market area
consi sting of Pune City and Haveli Tal ukas. The market area
had been so declared by a notification dated May 1, 1957,
pursuant to a declaration that it was intended to regulate
the purchase and sale of 'gur’ in the narket area. The
Bonbay Agricultural @ Produce Markets Act, 1939, was repeal ed
and replaced by . the Mahar ashtra Agricultural Produce
Mar keti ng (Regul ation). Act, 1963. By Sec. 64 of the Act the
notifications previously issued etc. under the provisions of
the repeal ed Act were kept alive for the purposes of the new
Act. On March 23, 1971, the present Market Commttee known
as Krishi Utpanna Bazar Sanmiti, Pune, was constituted under
Sec. 4(1) of the 1963 Act. On April 21, 1971, the Director
of Agricultural Marketing published a notification declaring
his intention to regulate marketing of a large nunber of
commodities in the narket area of Haveli and Pune City
Tal uks. On October 4, 1975, the Director of Agricultura
Mar ket i ng, Maharashtra State, exercising his powers  under
Sec. 5(2) of the Maharashtra Agricultural Produce Marketing
(Regul ation) Act, 1963, declared the Ilocality  known _as
Mar ket Yard Cultekadi as the principal nmarket for the market
area for the marketing of various comobdities specified in
the notification. Thereafter on Cctober 8, 1975, a Gircul ar

was issued to all Adatis, nmerchants, and licence holders,
particularly wholesale dealers dealing in Gur,” Halad,
Dhani a, etc. in the vicinity of Bhavani peth-Nanapeth

inform ng them that Bhavani pet h-Nanapeth will cease to be a
market from the mdnight of October 13, 1975 and that the
mar ket yard Qultekadi had been declared as the principa

market for the market area. The circular went on to-say that
anyone carrying on business anywhere except GCultekadi was
liable to be prosecuted. The result of the notification
dated Cctober 4, 1975, and the Circular dated Cctober 8,
1975 was that it was not perm ssible for anyone to carry on
trade in any of the notified agricultural commodities
outside the @ultekadi market yard on and after October 14,
1975. It neant that traders like the petitioner who had for
generations been carrying on business in these commodities
i n Bhavani pet h- Nanapeth had perforce to nove into Cultekad

market yard if they wanted to stay in the business.
Consequent upon representations nade by the Pune Merchants
Chanber and the interim order in a Wit petition filed in
the Bombay High Court by the Chamber the date notified for
the commencenent of the functioning of the Principal Market
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in Gl ekadi

874

was postponed fromtine to tine, Finally, by a public notice
dated March 6, 1980, all wholesale traders, conmi ssion

agents and others dealing in agricultural produce in
Bhavani pet h- Nanapet h and surrounding areas were inforned
that with effect form March 17, 1980, wholesale trade in the
regul ated agricultural produce could be carried on in the
Gul tekadi market vyard only. The petitioner seeks to resist
the situation thus sought to be forced wupon him and
chall enges the notification dated OGCctober 4, 1975, and the
consequential notices requiring himto carry on business in
regul ated agricultural produce in the Gultekadi nmarket yard
and at no other place. Simlarly, in Wit Petition Nos. 937
to 1063 of 1980 and Wit Petition Nos. 1111 to 1115 of 1980,
132 other traders who are presently carrying on business in
the existing market of ~Bhavani peth-Nanapeth question the
notification and the notices follow ng the notification

In Wit Petition Nos. 1558 of 1980 and 5441 to 5462 of
1980 the " petitioners are wholesale traders in onions and
pot atoes who carry on their business in the Maulana Azad
Road Market in Bonbay. They conplain against a notification
dat ed Decenber 5, 1978 by which it was declared that after
January 26, 1979, marketing of potatoes and onions shall be
carried on at the Principal Market at Turbhe and at no ot her
place. It appears that initially, for the narket area
conprising Greater Bonbay and Turbhe Village in Thana
Tal uka, the newy established market at Turbhe was decl ared
as the Principal Mrket and the existing markets at Mul ana
Azad Road and Mahatma Phul e Mandai were declared subsidiary
markets. This was by a notification dated January 15, 1977.
Later by the inpugned notification dated Decenber 5, 1978,
the subsidiary narkets were abolished and the narket at
Turbhe alone was declared as the  Principal Market for the
area conprising G eater Bombay and Turbhe vill age.

It was argued on behalf of the petitioners that the
Maharashtra Agricultural Produce Marketing (Regul ation) Act
1963 did not invest the Director of Marketing or the Market
Conmittee with any power to conpel a trader to transfer his
activity froma previously existing market to-a principal or
subsi di ary market established under Sec. 5 of the Act. There
was no provisionin the Act by which a trader could be
conpelled to market declared agricultural produce in the
principal or subsidiary market established under Sec. 5 and
in no other place. This was a feature which distinguished it
fromthe Bonbay Act of 1939 and the Agricultural Produce
Mar keting Acts of some other States. Rule 5 of the
Maharashtra Agricul tural Produce Marketing  (Regul ation)
Rul es, 1967, which purported to provide that no person shal
mar ket any decl ared agricultural produce
875
in any place in a narket area other than the Principa
Mar ket or subsidiary market established therein was ultra
vires. It was also subnmitted that once a principal or
subsidiary market was established at one place there was no
provision in the Act which enabled the principal or
subsidiary market to be transferred to another place. In any
event it was urged that the notification was an unreasonabl e
restriction on the right of the petitioners to carry on
their trade. It was also submtted. and this appeared to be
the main thrust of the argunent of nobst of the counsel for
the various petitioners that the Act did not cover
transactions between trader and trader and transactions by
which the agricultural produce was inported into the market
area fromoutside the market area. Secs. 5 and 6 and Rules 5
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and 6 had to be so read-the |anguage permtted such a
construction-as to make a distinction between a sale of
agricultural produce by a producer to a trader which had to
be within a nmarket and a subsequent sale by a trader to a
trader which could be anywhere in the market area. It was
submitted that if Sections 5 and 6 and Rules 5 and 6 were to
be construed as conpelling transactions between trader and
trader also to take place within a market they were invalid.
In the petitions of the Bonbay merchants it was further
urged that Sec. 13(1A) which was a special provision
declaring G eater Bombay and Turbhe village a Market Area
was unreasonabl e and invalid.

For a proper appreciation of the subm ssions nade, it
is necessary to refer to sone of the rel evant provisions of
the Maharashtra Agricultural Produce Marketing (Regul ation)
Act 1963 and the Maharashtra Agricul tural Produce Marketing
(Regul ation) Rules 1967. The Jlong title of the Act is "An
Act to regulate the marketing of agricultural and certain
ot her produce in market areas and markets to be established
therefor " in the State; to confer powers upon Market
Commttees to be constituted in connection wth or acting
for purposes connected wth such narkets; to establish
Mar ket Fund for purposes of the Market Conmittees and to
provide for purposes connected with the matters aforesaid".
Sec. 2(1)(h) defines "market" as neaning "any principa
nmar ket established for the purposes of this Act and also a

subsidiary market". Sec. 2(1)(i) defines "market area" as
nmeaning "an area specified in a declaration made under Sec.
4" . Sec. 2(1)(o) defines "retail sale" as neaning "in

relation to any agricultural —produce, sale of that produce
not exceeding such quantity -as a Market Conmittee nmay by
bye-laws deternmine to be a retail sale".  Sec. 2(1)(t)
defines "trader" as nmeaning "a person who buys or . sells
agricultural produce, as a principal or as duly authorised
agent of one or nore persons". Sec. 3 empowers the
Government to declare its ‘intention of regulating the
marketing of such agricultural produce, in such area as may
be

876

specified in a notification to be published in the officia

Gazette. Objections or suggestions which may be received by
the State Government within a specified period are to be
considered by the State Governnent. Thereafter, Sec. 4
provides, the State Governnent may declare, by another
notification that the nmarketing of the agricultural produce
specified in the notification. The area specified shall be
the market area. Sec. 5(1) provides that there shall be a
principal market for every market area and there nmay al so be
one of nore subsidiary markets. Sec 5(2) empowers the
Director, by notification, to establish any place in any
market area to be the principal nmarket for the marking of
agricultural produce speci fied in t he notification

Subsidiary markets nay al so be established |ikew se. Sec. 5
is inmportant and it may, therefore, be extracted here:

"5(1) For every market area, there shall  be
established a principal market, and there nmy be
establ i shed one or nore subsidiary narkets.

(2) The Director shall, as soon as possible after
the issue of a notification under sub-section (1) of
section 4, by a notification in the Oficial Gazette
establ i sh any pl ace (i ncl uding any structure,
encl osure, open place or locality) in any narket area
to be the principal market for the marketing of the
agricultural produce specified in that notification
and may by the same notification, or by Ilike
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notification, establish in any other like places in the

mar ket area, subsidiary markets for the nmarketing of

such agricul tural produce".
Sec. 6 provides that, no person shall use any place in the
market area for the marketing of the declared agricultura
produce or operate in the market area or in any market
therein as a trader, conm ssion agent, broker, processor
wei ghman, neasurer, surveyor, warehouseman or in any other
capacity in relation to the marketing of the declared
agricultural produce, on and after the date on which the
decl aration under Sec. 4(1) is nade, except in conformty
with the terns and conditions of a licence granted by the
Market Committee or by the Director when a Market Committee
has not vyet started functioning. It is inportant to nention
here that Sec. 6(1) is expressly nmade subject to the rules
providing for regulating the marketing of agricultura
produce in any place in the mnarket area. Sec. 6(2) also
provides that Sec. 6(1) shall not apply to sales by retail
sales by ‘an agriculturist who sells his own produce; and
sal es
877
by a person to anot her for the latter’s per sona
consunption. Sec. 6 al'so may be extracted here:

"(6) (1) Subject to the provisions of this section
and of the rules providing for regulating the nmarketing
of agricultural / produce in any place in the narket
area, no person shall, on and after the date on which
the declaration is made under sub-section (1) of
section 4, wthout, or otherwise than in_ conformty
with the terms and conditions of, a licence (granted by
the Director when a Market Commttee has not yet
started functioning; and in any other ~case, by the
Market Committee) in this behal f,-

(a) use any place in the narket area for the
mar keti ng of the decl ared agricultural produce, or

(b) operate in the market area or in any market
therein as a trader, conmi ssion agent, broker
processor, wei ghman, neasurer, surveyor, warehousenan
or in any other capacity inrelation to the narketing
of the declared agricultural produce.

(2) Nothing in sub-section (1) shall —apply to
sales by retail; sales by an agriculturist who sells
his own produce; nor to sales by a person where he
hinself, sells to another who buys for his persona
consunption or the consunption of any nenber of his
famly."

Sec. 7 enpowers the Market Committee, subject to rules made
in that behalf and after making such enquiry as it thinks
fit to grant or renew a licence for the use of any place in
the market area for marketing of the agricultural produce or
for operating therein as a trader etc. The Market “Conmittee
may refuse to grant or renew any licence for reasons to be
recorded in witing. Sec. 8 enables the Market Committee to
suspend or cancel any licence. Sec. 10 mmkes provision for
the constitution of a Board by the Market Conmittee for the
settlenent of disputes between buyers and sellers or their
agents inclusive of disputes relating to quality, weight,
paynment etc. Sec. 11 provides for the establishnment of a
Market Committee by the State CGovernnent. Sections 12 and 13
deal with the incorporation and constitution of Market
Conmittees. Sec. 13(1A) nmkes special provision for Geater
Bonbay and Turbhe village. The area conmprising Geater
Bonbay and Turbhe village is deemed to be a market area for
the purposes of the Act and a Mrket Conmittee is
constituted with a different conposition from other Market
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Comm tt ees.
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Sec. 29 enunerates the powers and duties of Market
Conmittees. It is the duty of a Market Conmittee to
i mpl enent the provisions of the Act, the rules and bye-Iaws
made thereunder in the market area, to provide such
facilities for marketing of agricultural produce therein as
the Director may from tine to time direct and to do such
other acts as nmay be required in relation to the
superintendence, direction and control of markets or for
regul ati ng marketing of agricultural produce in any place in
the market area. The Market Conmittee is al so enmpowered to
mai ntai n and nanage the market, including adm ssions to, and
conditions for wuse of, narkets; to regulate nmarketing of
agricultural produce in the market area of the market; to
establish centres for the collection of such agricultura
produce in the market —area as the State GCovernment nay
notify from time to tine; to collect, maintain, dissemnate
and supply information in respect of production, sale,
st orage, ‘processing, prices-and novenment of agricultura
produce (including information relating to crops, statistics
and marketing intelligence); to take all possible steps to
prevent adulteration; to pronote gradi ng and standardi zati on
of agricultural produce; and, to enforce the provisions of
the Act, rules and bye-laws and conditions of |icences. Sec.
10A enables the Market Conmittee to open Collection Centres
for marketing of notified produce. Any person wishing to
sell any notified produce in a nmarket area may tender such
produce at the collection centre.” Sec. 31 makes it competent
to a Mirket Commttee to levy ~and collect fees fromevery
purchaser of agricultural produce nmarketed in- the nmarket
area. Sec. 35 enables a Market Conmittee to employ a
Secretary and such other officers and servants as ' nay be
necessary for the mnagenent of the market, for the
col l ection, rmaintenance, di-.ssem nation and suppl y of
information relating to crops, statistics and nmarketing
intelligence and for carrying out its duties under the Act.
Sec. 36 provides for the creation of Market Fund and Sec. 37
enunerates the purposes for which the Mrket Fund ‘nmay be
expended. Anong those purposes are the-acquisition of a site
or sites for the market, naintenance, developnent and
i mprovenent of the market, construction of, and repairs to
bui | di ngs necessary for the purposes of such market and the
heal th, convenience and safety of persons wusing “it,
mai nt enance of standard wei ghts and neasures, collection and
di sseni nation of information, propaganda for agricultura
i mprovenent and orderly marketing etc. etc. Section 60 nakes
a contravention of the provi sions of Secti on 6(1)
puni shabl e. Section 60 enpowers the State Government to make
rules for carrying into effect the purposes of the Act.
Pursuant to the power conferred by Sec. 60  of the
Mahar ashtra Agricul tural Produce Marketing (Regul ation) Act,
1963, rul es have
879
been nade. Rule 5 prescribes that no person shall market any
declared agricultural produce in any place in a narket area
ot her than principal market or subsidiary nmarket established
therein. The proviso to Rule 5 enables the Direct of
Marketing to authorise a Market Committee to permit a trader
or Commi ssion Agent to market declared agricultural produce
or to permt any other market functionary to operate at any
place within the narket area as nmay be nentioned by the
Market Committee in the licence granted to such trader. This
is obviously, a reserve power vested in the Market Committee
to be exercised but in exceptional cases, and, on an express
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authorisation from the Director, subject to the terns and
conditions inposed by him Rule 6 prescribes the procedure
by which any person desiring to use any place in a market
area for marketing of any declared agricultural produce or
for operating therein as a trader, commssion agent or
broker may obtain a licence. He is required to nmke an
application in the prescribed form and submt wth the
application a solvency certificate, cash security or bank
guarantee and a character certificate. The Director or the
Market Committee as the case nay be, may grant or renew a
licence, after satisfying hinself or itself about the
sol vency certificate, cash security or bank guarantee, the
capacity of the applicant. for providing adequate equi pnent
for snmboth conduct of the business and the conduct of the
applicant. If the licence is refused, reasons are required
to be recorded in witing. Rule 7 deals with the grant of
licences to warehousenen, nmeasurers, Surveyors, Pprocessors,
wei ghnen, etc. Rule 8(2) bans the enpl oynent of a broker in
relation to narketing of any declared agricultural produce
except in_relation to narketing of such produce by a trader
with another trader. Rule 12 stipulates that every decl ared
agricultural produce shall be sold by public auction. Rule
15 requires every declared agricultural produce to be
wei ghed by |icensed wei ghmen or neasurer. Rule 16, 17 and 18
deal with the preparation of records in connection with the
transactions of purchase of declared agricultural produce.
Rul e 20 obliges every purchaser of ~declared agricultura
produce to make paynment to the seller or his conmi ssion
agent inmediately after the sale on the sane day. Rule 21
prohibits the adulteration of declared agricultural produce
in the market area or market. Rule 22 provides for grading
and standardi zation of agricultural produce. = Rule 25
provides for inspection of weights and neasures. Rule 27
requires the Market Conmittee to publish a daily 'list of
prices of the different varieties and grades of declared
agricultural produce narketed in the nmarket area. There are
several other rules providing for ‘the constitution of Market
Conmittees, preparation of their budgets, discharge of their
other duties etc., but for our purpose it rmy not be
necessary to refer to them
880

We have seen that Sec. 5 authorises the establishnent
of a principal market and one or nore subsidiary narkets.
Quite obviously the power to establish a principal market or
a subsidiary market carries with it the power to
di sestablish (if such an expression may  be wused) such
market. Quite obviously again, the power given by Sec. 5 to
establish a principal or subsidiary market may be exercised
fromtime to tine. These follow from Sections 14 and 21 of
the Maharashtra General Causes Act. So, Sec. 5 of the
Mahar ashtra Agricul tural Produce Marketing (Regul ation) Act,
1963, read with Sections 14 and 21 of the Miharashtra
CGeneral C auses Act vest enough power in the Director to
close an existing market and establish it el sewhere. Sec.
4A(2) of the Bonmbay Agricultural Produce Markets Act, 1939,
(the Act which preceded the Maharashtra Agricul tural Produce
Mar keting Regul ati on) Act, enpowered the State Government to
declare any enclosure, building or locality in any market
area to be a principal nmarket vyard for the area and ot her
encl osures, buildings or localities to be one or nore sub-
mar ket yards for the area. There was a proviso to Sec. 4A(2)
whi ch provided that out of the enclosures, buildings or
localities declared to be mar ket yards bef ore t he
conmencenment of the Bonmbay Agricultural Produce Markets
(Amendrent) Act 1954, one shall be declared to be the
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principal market yard for the market area and others, if
any, to be one or nore sub-narket yards for the area Before
the 1954 anendnment Act Vakhar Bagh was the nmarket yard for a
certain market area. |In COctober 1954, (after the 1954
amendment cane into force) Vakhar Bagh was declared as the
principal market vyard for the narket area under the proviso
to S. 4A(2) of the Act. A few days later another
notification was issued declaring sone other place as the
princi pal market vyard for the narket area. Vakhar Bagh was
not even declared as a sub-market yard. The effect was that
Vakhar Bagh Market Yard ceased to be a market yard. This was
guestioned in Bapubhai Ratanchand Shah v. The State of
Bonbay. The argument was that Vakhar Bagh had necessarily to
be declared as a Principal Market Yard since there was no
sub-market yard wunder the proviso to Sec. 4A(2) and that
once having been so  declared another narket yard could not
be substituted inits place. This argument was repelled by
Chagl a,  C. J. and Tendol kar, J. It was observed (at p. 903,
904):

"Now, s. 4A(2) confers upon the Governnent the
power to -decl are any enclosure, building or locality in
any nmarket area to be a principal market yard for the
area and other enclosures, buildings or localities to
be one or nore sub-
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market yards for the area. It is clear that by reason
of s. 14 of ' the General C auses Act any power that is
conferred on Government can be exercised fromtine to
time as occasion requires. Therefore, it would be
clearly competent to the State Government to declare
fromtime to tine which should be the principal market
yard and which should be sub-market yards. It is also
clear under s. 21 of the CGeneral O auses Act that when

a power to issue notifications, orders, rules, or bye-

laws is conferred, then that power includes a power to

exercise in the like manner and subject to the |ike
sanction and conditions, if any, to add to, anend, vary
or rescind any notifications, orders, rules or bye-laws

SO issued"....... .. "under  s./ 4A(2)

Government can by issuing notifications from tine to

time after the principal rmarket yards which have been

set up and which did not exist before the passing of

the Anendi ng Act".
We agree. Any other construction may frustrate the very
object of the legislation. Nothing my be expected to renmain
static in this changing world of ours. A nmarket which is
suitably and conveniently |ocated today may be found to be
unsui tabl e and Inconvenient tomorrow on account of. the
devel opnent  of the area in another direction or/  the
congestion which my have reduced the market into an
| rpossi bl e, squalid place or for a variety of other reasons.
To so interpret the provisions of the Agricultural Produce
Marketing Regulation Act as prohibit the abolition ‘of a
mar ket once established and bar the transfer of the market
to another place would, as we said, be to defeat the very
object of the Act. Neither the text nor the context of the
rel evant provisions of the Act warrant such a prohibition
and bar and there is no reason to inply any such. On the
ot her hand Sections 14 and 21 of the Mharashtra Ceneral
Cl auses Act warrant our reading into Sec. 5 a power to close
a market and establish it el sewhere.

The subni ssion that Rule 5 of the Maharashtra
Agricultural Produce Marketing Regulation Rules 1967 which
provi des that no person shal |  mar ket any decl ar ed
agricultural produce in any place in a market area other
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than the principal market or subsidiary nmarket established
thereinis wultra vires, is, in our opinion, equally wthout
force. Sec. 60 of the Act enpowers the State Governnent to
make rules for carrying into effect the purposes of the Act.
It cannot but be said that the establishment of a principa
and subsidiary markets for the marketing of declared
agricultural produce and the bar agai nst mar ket i ng
operations being carried on el sewhere than in the markets so
882

established is only to further and to give effect to the
purposes of the Act. The schene of the Act shows that the
agricultural produce whose marketing is proposed to be
regul ated should first be notified, a narket area has to be
declared in respect of the notified agricultural produce, a
Market Committee has to be constituted for the narket area,
a principal market and one or nore subsidiary markets have
to be established for —every market area, traders etc. have
to be [licensed and the Market  Conmittee is required to
provide facilities for marketing of agricultural produce, to
superintend, direct and control the narkets and regulate
mar ket i ng-of —agricultural produce. ~Regul ation of marketing
of notified agricultural produce and the establishnment of
princi pal and subsidiary markets are anpong the prinme objects
of the Act. If for the nore effective regulation of
marketing it is thought that all narketing operations in
respect of declared agricultural produce should be carried
on only in the principal and subsidiary markets established
under the Act, we do not see how it can possibly be said
that a rule nade for that purpose is beyond the conpetence
of the rule making authority under the Act. It is not
difficult to visualise the inpossibility of ‘effective
regulation if marketing operations are allowed to be carried
on outside the principal and subsidiary markets, anywhere in
the market area. The submission was that all the regul atory
neasures contenplated by the Act and the rules may be
enf or ced equal |y effectively wher ever busi ness in
agricultural produce is carried on in the market area
outside the principal and subsidiary markets as within the
princi pal and subsidiary markets. . On the face of it, it is
difficult to accept this submission. The regulation wll
become i npossible and will soon be reduced to a farce if
traders are allowed to carry on marketing operations in
every nook and corner of the nmarket area. The ~Market

Conmittee will be forced to enploy an unduly |arge nunber of
officers who will have to run hither and thither, all over
the market area. The regulation and control will soon becone
unmanageabl e. Nor w Il the producers’ interests be properly
served. Where a producer brings his produce tol the market,
he will deal face to face not with one but wth severa

traders, with a greater chance of getting the best price for
his produce. This cannot happen if he is persuaded to take
hi s produce to the place of business of an individual trader
outside the principal or subsidiary market. There ‘is a
greater possibility of abuse and greater likelihood of the
object of the Act being frustrated. Fair price to the
agriculturist will soon be a mrage and the evil sought to
be prevented wll persist. 1In Kewal Krishan Puri & Anr. v.
State of Punjab & Os.(1l) this Court had occasion to
observe:
883
"No body can be allowed to establish a purchasing
centre of his owm at any place he likes in the narket
area without there being such a perm ssion or authority
fromthe Mrket Comrittee. After all the whol e object
of the Act is the supervision and control of the
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transactions of purchase by the traders from the

agriculturists in order to prevent exploitation of the

latter by the former. The supervision and control can
be effective only in specified localities and places
and not throughout the extensive narket area."

One of the submi ssions of the | earned Counsel was that
Section 6 of the Act contenplated the use of any place in
the nmarket area for the marketing of the declared
agricultural produce on obtaining a licence fromthe Market
Conmittee and, therefore, Rule 5 which banned marketing at
any place outside the principal and subsidiary markets
though such pl ace was within the market area was
inconsistent with Section 6 and hence ultra vires. The
submi ssion ignores the circunstance that Section 6 is
applicable to both the situations before and after the
establishnents of markets. Where a market area is specified
under Sec. 4 of the Act but no markets are yet established,
marketing.is regulated by |licensing the traders etc. under
Sec. 6. After narkets are established also, traders have to
be |icensed under Sec. 6. But Sec. 6 is expressly declared
to be subjectto the rules providing for regulating the
mar keti ng of agricultural produce in any place in the market
area. Rule 5 is a rule providing for regulating the
marketing of agricultural produce in the narket area by
stipulating that the marketing shall be carried in the
mar ket established in the market area.

Section 6 is, therefore, subject to Rule 5. There can
be no question of \ any inconsistency  between Section 6 and
Rul e 5.

Yet another submission of the | earned counsel was that
the Bonbay Agricultural Produce Markets Act 1939 and the
Agricultural Produce Marketing Acts of other States such as
Kar nat aka provided or indicated by express provision that
once a market was established it ~was not permissible to
market or trade in agricultural produce outside the market,
and that the absence of such an express provision in the
Maharashtra Act showed that no such ban was contenpl ated by
the Act. We are unable to agree with the subm ssion. Absence
of an express provision in the Act itself nerely nmeans that
greater latitude is given to the rule naking authority to
i ntroduce regulation of marketing by stages and to ban al
marketing activity outside the market. The latitude given to
the rule nmaking authority cannot lead to the
884
inference that the rule naking authority ~has no power to
make a rule banning marketing activities outside the market
once the market is established, even when such a ban is
found to be necessary.

We therefore, hold that the rule prescribing that no
marketing operation in any declared agricultural ~ produce
shall be carried on outside the principal or subsidiary
markets is consistent and in consonance with the schenme of
the Act and is wthin the conpetence of the rule ' making
authority and that it is reasonable. Next we pass on to the
mai n subm ssion made on behalf of the petitioners that the
transactions between trader and trader and transactions by
which the agricultural produce was inported into the market
area from outside the market area were outside the purview
of the Act and that if Sec. 5 and Rule 5 were intended to
cover such transactions also they were invalid. The basic
assunption of the submission was that the Mharashtra
Agricul tural Produce Marketing Regulation Act was conceived
inthe interests of the agriculturists only and intended for
their sole benefit. This basic assunption is not well
founded. It is true that one of the principal objects sought
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to be achieved by the Act is the securing of a fair price to
the agriculturist. As the long title of the Act itself says,

the Act is intended to regulate the marketing of
agricultural and certain other produce. The marketing of
agricultural produce is not confined to t he first
transaction of sale by the producer to the trader but nust
necessarily include all subsequent transactions in the

course of the novenment of the comodity into the ultimte
hands of the consuner, so long, of course, as the commodity
retains its original character as agricultural produce.
VWil e mddl emen are sought to be elinmnated, it is wong to
view the Act as one ainmed at |egitimte and genui ne traders.
Far fromit. The regulation and control is as nuch for their
benefit as it is for the benefit of the producer and the
ultimate consunmer. The elimnation of mddlemen is as nuch
in the interest of the trader as it is in the interest of
the producer. Pronotion of grading and standardization of
agricultural produce is as nmuch to his benefit as to the
benefit of the producer or° consuner. So also proper
wei ghnent'. The provision for settlenment of disputes arising
out of transactions connected wth the narketing of
agricultural produce and ancillary matters is also for the
benefit of the trader. It is because of these and various
ot her services performed by the Market  Conmittee for the
benefit of the trader that the trader is required to pay a
fee. It is, therefore, clear

885

that the regulation of marketing contenplated by the Act
i nvol ves benefits to traders too in a large way. It is also
clear to our mind that the regulation of marketing of
agricultural produce, if confined to the sal es by producers
within the nmarket area to traders, wll very soon lead to
its circumvention in the guise of “sales by traders to
traders or inport of agricultural produce from outside the
mar ket area to within the —market~ area. The Shirname
Conmittee which was appointed by the Maharashtra CGovernnent
to review the working of the Bonbay Agricultural / Produce
Marketing Act, 1939 considered the matter and reported as
follows: (para 86):

"They (the traders) have argued that _inported
produce has nothing to do with the |legislation neant to
confer benefits on the agriculturist. W are afraid
that this view is wuntenable. In our opinion, the
benefits sought to be conferred by the Act ~are not
conpartnental inasmuch as a regulated market seeks to
benefit the agriculturist within its area only. The
problemof regulationis to be viewed.in the w der
context. This was wel | enphasi sed by the Roya
Conmi ssion on Agriculture which stated that /'the
establ i shnent of properly regulated nmarkets can act as
a powerful agent in bringing about a reformwhich is

much needed, primarily in the interest of the
cultivator, and secondly, in that of all engaged in
trade and commerce in India . It isin this larger

perspective that an answer to the questionis to be
found. Moreover, no agricultural produce goes by a
particular brand with the result that the produce
br ought from a particul ar source cannot be
di stingui shed from the one secured fromthe other. If
the produce inported from outside the market area were
to be exenpted fromthe scope of the nmarket regul ation

it would only provide an additional opportunity for the
traders to circumvent the provisions of the Act and
Rul es even in respect of the agricultural comodities
produced within the market area. W, therefore,
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recormend that once a commpbdity is regulated in a
market, it shoul d be subj ect ed to regul ation
irrespective of its source or final destination."

Again they said in paragraph 95 as foll ows:

"W wish to record here that there appears to be a
doubt anong the traders as well as the Market
Conmittees about the precise position of sales of
commodities after they are brought fromagriculturists
by traders vis-a-vis the provisions of the Act and the
Rul es. It has been the belief of

886
the traders that the law is for the benefit of
agriculturists and on this ground they have pleaded
that its scope should be restricted only to the
dealings with them W are afraid that this plea is not

tenable. The benefit of  a regulated market wll no
doubt primarily accrue ~to the agriculturists but
traders also wll be profited by it. Furthernore, no
market can be regulated effectively unless and unti

the regul ation covers all the stages of nmarketing
within a particular area. Above-all, it is not possible
to distinguish bet ween the agricul tural pr oduce

subjected to resale or changing hands between the
traders thensel ves and the one sol d by the
agriculturists through the conm ssion agents to the
traders. W, therefore, recommend that all transactions
including the resales between the traders and traders
in respect of the agricultural comodities, which are
regul ated should . be covered by the Act and the Rules.
Thus in a regulated nmarket, trading in agricultura
commodities irrespective of the fact as to whether they
are produced in the market area or sold by the
agriculturists or not, will be brought within the scope
of the legislation."
Nor are we without any guidance fromthis Court itself in
answering the question posed. |In Mhamuadbhai Khudabux
Chhippa & Anr. v. The State of Gujarat & Anr., it was
poi nted out while dealing with the provisions of the Bonbay
Agricultural Produce Markets Act, 1939, as follows (at p.
899):

"Next it is urged that the provisions-in the Act
al so affect transaction between traders and traders,
and al so affect produce not grown wthin the narket
area if it is sold in the market area. That is
undoubtedly so. But if control has to be effective in
the interest of the agricul tural  producer such
i ncidental control of produce grown outside the market
area and brought into the market vyard for sale is
necessary as otherw se the provisions of the Act woul d
be evaded by alleging that the particular produce sold
in the narket yard was not grown in the market area.
For the sanme reasons transactions between traders and
traders have to be controlled, if the control in the
interest of agricultural producers and the genera
public has to be effective. W are therefore of opinion
that the Act and the Rules and Bye-laws thereunder
cannot be struck down
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on this ground. The contention under this head
therefore must fail™".
Again in Ram Chandra Kailash Kunar & Co. & Ors. v. State of
UP. & Anr.,(1) dealing wth the contention that fee could
be charged only on those transactions in which the seller
was the producer and not on any other transaction this Court
di sapproved the view taken by the Msore H gh Court and
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approved the view taken by the Patna High Court that fee
could be levied on a transaction of buying and selling
between a dealer and a dealer. Dealing with the contention
that the agricultural produce not produced in the market
area was outside the purview of the Act, it was observed (at
p. 1134):
"It is al so not correct to say that the
agricultural produce nust have been produced in the
market area in which the first levy is made. It m ght
have been produced in another market area or even
outside the State of Uttar Pradesh but if a transaction
of sale and purchase takes place of an agricultural
produce as defined in the Act and covered by the
notification within 'a particular nmarket area then fee
can be charged in relation to the said transaction".
One of the subnissions strenuously pressed before us
was that the statute itself inmposed and provided for such
stringent supervision, and control, sufficient and nore, to
regul ate transactions between traders and traders, that it
was superfluous to insist that such transactions do take
place in the market only. W do not agree. Hunman ingenuity
is such that vents and escapes will always be found in any
systemof controls. W are unable to say that the other
supervi sory measures for which there is provision in the Act
are sufficient to/make it unnecessary for the traders to
nove their places of business into the nmarket. No anpunt of
supervi sion may be as effective as when all the transactions
take place withinthe market. Nor is effective supervision
at all possible if traders are dispersed all over the market
area. Every Market Committee ~will then require a |large
contingent of officers for the purpose of supervision only.
The rendering of services to the traders also will be far
easier and, in the wultimate analysis, it will bein the
interests of the traders thenselves, at any rate ' in the
interests of the vast majority of +the traders, that
transacti ons between traders and traders also are carried on
in the market only. There cannot be any doubt
888
that localising marketing is helpful and necessary for
regul ation and control and for providing facilities. If al
transactions are carried on in the market under the watchfu
and at the sane tine, helpful vigil of the Market Committee
and its officers, there is surely a greater chance of the
success of the objectives of the statute. W are therefore,
not prepared to hold that the requirement that the | ocus of
all transactions of sale and purchase of agricultura
produce, including those between trader and trader, should
be in the market is harsh and an excessive restriction on
the Fundanmental Right to carry on trade.

It was the submission of the | earned counsel that Sec.
6 of the Maharashtra Act nade a distinction between (a) the
use of any place in the market area for the nmarketing of the
decl ared agricultural produce and (b) the operation.in the
market area or in any market therein as a trader, conm ssion
agent, broker, etc. in relation to the nmarketing of
agricultural produce and that the distinction was in reality
a distinction between a sale by a producer to a trader and a
subsequent sale by a trader to a trader. The argument was
that Rule 5 which banned marketing of any decl ared market
agricultural produce in any place in a market area other
than the principal nmarket or subsidiary nmarket established
therein applied only to a sale of the agricultural produce
by a producer to trade. W do not see any warrant for the
subm ssion of the learned counsel in the | anguage enpl oyed
in Sec. 6 or Rule 5. If the legislature or the rule making
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authority wanted to nmake a distinction between a sale of
agricultural produce by a producer to a trader and a
subsequent sale by a trader to a trader, nothing would have
been sinpler than to say so instead of adopting the
circum ocutous way in which the learned counsel clains it
has been said. The proviso to Rule 5 speaks of operating at
any place within the market area by a trader, conm ssion
agent, or other market functionary after obtaining a licence
while the main provision refers to the marketing of declared
agricultural produce at any place in the market area. Surely
it cannot be contended that the proviso is unrelated to the
mai n provi si on. Accordi ng to ordi nary cannons of
construction the proper function of a proviso is to except
and deal with a case which would otherwise full within the
general |anguage of the main enactnment. It, therefore, shows
that no such distinction as suggested by the | earned counse

for the petitioners was” in the mnd of the |egislature or
the rule maki ng authority.

The onion and potato nerchants of Bonbay advanced a
special plea that Sec. 13(1A) which declared the area
conpri sing Geater
889
Bonbay and Turbhe village a market area for the purposes of
the Act was invalid as it was wholly unreasonable to
constitute such a/large area into a single narket area. The
validity of the notification establishing a market at Turbhe
was attacked as unreasonable. It was said that it was unrea
and unreasonable to establish a single narket for so |arge
an area and that, ‘“at such an _inconvenient place as Turbhe
village. It has been explainedin the counter affidavit
filed on behalf of the respondent that the existing narkets
in Maul ana Azad Road and Mahatnma Phul'e Mandal were highly
congested and |ocated in areas which were over-crowded with
the result that it took several hours to even unl oad onions
and potatoes fromthe trucks which carried them It has
becorme inperative in the public interest that the markets
shoul d be shifted from Maul ana Azad Road and Mahatma Phul e
Mandai . Turbhe village was chosen as an area free from
congestion and conveniently located as it was on the nmain
trunk road from Pune. It was al so very near the other trunk
Road going towards the East. A Railway |inking the area with
both the Western Railway and the Central Railway net works
was fast coming up. It was also pointed out that 60% of the
popul ati on of Greater Bonbay resided in the Northern suburbs
and the new market was nuch nearer to the majority of the
residents and traders of Geater Bonbay. W are unable to
see anything unreasonable in the statutory declaration of
Greater Bonbay and Turbhe village as a market area; nor, are
we able to see anything unreasonable, in view of the
ci rcunst ances nentioned by the respondents, in t he
establishment of a single market in Turbhe village for the
entire narket area.

It was also said that neither the Gultekdi nmarket nor
the Turbhe market had any convenience or facility or was
ready for use on the date on which it was notified as the
Principal Market for the concerned market area. On the
material placed before us we are satisfied that al
reasonabl e conveni ences and facilities are now available in
both the nmarkets, whatever night have been the situation on
the respective dates of notification. W refrain for
enbarking into an enquiry as to the situation obtaining on
the dates of notification. W do say that a place ought not
to be notified as a market unless it is ready for use as a
market with all reasonable facilities and conveni ences but
we do not conceive it to be our duty to pursue the matter to
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the extreme |imt of quashing the notification when we find
that all reasonable facilities and conveniences are now
available. Wiile a notification may be quashed if nothing
has been done beyond publishing the notification, in cases
where sone facilities and conveni ences
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have been provided but not sone others which are necessary
the Court nay instead of quashing the notification give
appropriate tinme-bound directions for providing necessary
facilities and conveniences. On the facts of the present
case, we are satisfied that all reasonable facilities and
conveni ences are now provided. W are also satisfied that
the traders have been nmking one desperate attenpt after
another to avoid noving into the new markets and they have
been successful in stalling the notifications from becom ng
effective for quite a nunmber of years.

In the Wit Petitions and Cvil Appeals from Karnat aka
State, simlar questions have been raised. Though the broad
schenme of / the Karnataka Act is the same as the Miharashtra
Act, there are sone differences which however are not basic.
Instead of a two tier schene, ~Market Area and Markets, as
under the Maharashtra Act, the Karnataka Act has a three-
tier scheme, Market Area, Market and sub-narket and nmarket -
yard, sub-market yard and sub-yard. Market Area is a |arger
area wWithin which snaller areas are declared as a Market and
sub-markets. Wthin /a market are |ocated a market yard and
mar ket sub-yards and within a sub-narket s located a sub
market yard. The "market yard in the Karnataka Act is what
corresponds to a 'market’ in the Maharashtra Act. Unlike the
Maharashtra Act, the Karnatka Act itself [S.8(2)] expressly
provides that no place in the WMrket or  the  sub-narket,
except the nmarket-yard, sub-yard or the sub-narket yard as
the case my be, shall be used for the purchase or sal e of
notified agricultural produce. Oiginally, after the words
"purchase or sale of notified agricultural words" occurred
the words "belonging to a producer” in Section 8(2). The
words "belonging to a producer” were omtted by a 1976
amendnment and this nakes the provisions of S/ 8(2)
applicable to transactions between trader and -trader too.
The shifting of nmarket yard from one place to another and
the application of the Act to transactions between traders
and traders are what were principally questioned in-the
Kar nat aka cases. Substantially the sane subm ssions as in
the Maharashtra cases were nade and we have al ready dealt
with them

W ny now turn to the Bihar cases. The Bihar
Agricultural Produce Markets Act, 1960, follows roughly the
same pattern as the other Acts. A market area has to be
first declared within which the marketing of specified
agricultural produce is proposed to be regul ated. For every
market area there is to be a principal nmarket yard and one
or nore sub nmarket yards. In between the narket area and the
market yard there is to be a market but market does not seem
to play any part in the scheme of the Act as it now stands
after the 1974 amendnents. However it should be nentioned
here that Rule 80
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which is still on the Statute Book, provides that a market
shall be established for a market area and that after the
establishment of a nmarket, a notification under Sec. 5
(decl aring market yards) shall be issued. Sec. 15 of the Act
provides that no specified agricultural produce shall be
bought or sold at any place wthin the market area other
than the principal market yard or sub- mar ket yard
established therein except such guantity as may be
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prescribed for retail sale or personal consunption. The
argunents advanced in the Mharashtra and Karnataka cases
were advanced in the Bihar cases also. For the reasons
al ready nmentioned we reject the submission. 1In one of the
Bi har cases it was further submitted that when a narket yard
was di sestablished at one place and established at another
place, it was the duty of the concerned authority to invite
and hear objections. Failure to do so was a violation of the

principles of natural justice and the notification
di sestablishing the mar ket yard at one pl ace and
establishing it elsewhere was therefore, bad. It was said

that even as there was express provision for inviting and
hearing objections before a "market area" was decl ared under
the Act, so should objections be invited and heard before a
"mar ket yard’ was established at any particular place. The
principles of nature justice demanded it. W are unable to
agree. W are here not concerned wth the exercise of a
judicial or quasi-judicial function where the very nature of
the function -involves the application of the rules of
natural justice, ~or of an adm nistrative function affecting
the rights of persons, wherefore, a duty to act fairly. W
are concerned with legislative activity, we are concerned
with the maki ng of a legislative instrument, the declaration
by notification of the Government that a certain place shal
be a principal market ~ yard for a market  area, upon which
declaration certain statutory provisions at once spring into
action and certain consequences prescribed by statute foll ow
forthwith. The making of the declaration, in the context, is
certainly an act legislative in character and does not
oblige the observance of the rules of natural justice. In
Bates v. Lord Hailsham  Megarry J., pointed out  that the
rules of natural justice do not run-in the sphere of
| egi slation, primary or del egated, and in Tul sipur Sugar Co.
v. Notified Area Committee, our brothers Desai and
Venkat ar amai ah JJ approved what was said by Megarry J., and
applied it to the field of conditional legislation too. In
Paul Jackson’s Natural Justice (Second Edn.), it has been
poi nted out (at p.169):
"There is no doubt that a Mnister, or any other
body, in naking legislation, for exanple, by statutory

i nstrument
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or by-law, 1is not subject to the rules of  natural

justice- Bates v. Lord Hailsham of St. Mayleborne

(1972) 1 WL.R 1373-any nore than is Parlianent

itsel f; Edinburgh and Dal keith Ry. v. Wauchope (1842) 8

ad. & F. 710, 720 per Lord Brougham British Railways

Board v. Pickin (1974) A C. 765".

Prof. H W R \Wade has simlarly pointed in his
Admi nistrative Law (4th Edn.): "There is no right” to be
heard before the naking of |egislation, whether primary or
del egated, unless it is provided by statutes". There is,
therefore, no substance in the invocation of the rules of
natural justice.

One of the subm ssions in the Bihar cases was that the
declaration of places as market yards was made in such an
erratic fashion that the exercise of the power could only be
ternmed as an arbitrary misuse of power. The facts in G vi
Appeal No. 1507 of 1980 were that on Septenber 16, 1964, a
certain area was declared as a principal market vyard and
Angol a, Chandwar a, Sarai Said Ai and Brahmpura were
declared as Sub nmarket yards. On February 23, 1978 instead
of the principal nmarket yard declared by the notification of
Sept enber 16, 1964, Muradpur Dulla was decl ared as principa
mar ket yard. The sub-market yards were abolished. By anot her
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notification dated April 9, 1979, all the narket vyards
notified on Septenber 16, 1964 were allowed to continue as
before, but it was also sinultaneously nmade known that such
mar ket yards would be closed on specified dates and
nmerchants were advised to nove their business into the
Mur adpur Dulla principal market yard as early as possible.
Finally by a notification dated July 3, 1979, the previous
notification dated April 9, 1979 was cancel |l ed and Muradpur
Dul I a market yard was al one notified as the principal market
yard. The facts in the other two appeals were that on
Septenmber 19, 1963, Gaya town was decl ared as a narket area.
On April 6, 1964, Chandauti was declared as the nmarket
proper under Sec.5(2)(ii) of the Bihar Act. By a
notification dated April 7, 1964, Mohalla Purani Godown was
declared as principal market yard and Kedarnath Market was
declared as the sub-market yard for the narket area. On
Cct ober 19, 1973, ‘Mohalla Purani Godown was once again
declared as the Principal Market Yard. Subsequently on
February 28, 1978, Chandauti was declared as the Principa

Mar ket Yard. This meant that Mbhalla Purani Godown ceased to
be a market yard and Kedarnath Market ceased to be a sub-
mar ket yard. But, again on April 9, 1979, another
notification was issued, to the effect that Mhalla Puran

Godown woul d continue as the nmarket yard as before. Finally
on June 27, 1979, Chandauti was

893

declared as the Principal Market yard once nore. This was
questioned in Wit Petitions filed in the Patna H gh Court.
The Patna Hi gh Court rejected all but one of the contentions
raised. The only contention which was accepted was that the
procedure prescribed by Rule 80 was not~ fol lowed before
Chandauti was declared as the principal market yard by the
notification dated February 28, 1978. Rule 80, as already
nmentioned by us provides that a market shall be established
for a market area and that —after the establishnent of a
market a notification declaring the market vyard shall be
i ssued. The contention which was accepted was that 'a nmarket
had not been established before a market yard was decl ared.
Agai nst the judgnent of the Hi gh Court the merchants have
filed Gvil Appeal No. 1715 of 1980 and the State of Bihar
has filed Civil Appeal No. 36 of 1980. Not-w thstanding the
filing of the appeal, the State of Bihar chose to issue a
fresh notification after observing the procedure prescribed
by Rule 80. This was again questioned in the H gh Court. The
H gh Court wupheld the notification. The  merchants  have
preferred Cvil Appeal No. 1716 of 1980 against the judgnent
of the H gh Court. Fromthe history of events it may appear
as if declarations regarding narket yards have been nmade in
a nost erratic fashion but as pointed out by the learned
Attorney General who appeared for the State of Bihar it was
not nmadness. There was a method. The ol d markets had existed
fromancient days and it had beconme necessary to establish
nodern market yards with conveniences and facilities. Wen
this was sought to be done there were representations by the
traders and the Government appears to have thought that it
was advisable to give the traders sufficient time to enable
themto prepare thenselves to nove into the new market
yards. The notifications establishing new market yards were
therefore, cancelled and the old markets were allowed to
function for sone tine. Later when the time was thought to
be ripe, notifications establishing new market vyards were
once again issued. It is, therefore seen that the seem ng
confusion was not the result of any arbitrary or erratic
action on the part of the Government but was the result of a
desire to accommodate the traders as much as possible. W,
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t herefore,
behal f of

see no force in any of the subm ssions made on
the petitioners. All the Wit Petitions and G vil

Appeal s are therefore, dism ssed with costs.

N. V. K.
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Petitions and Appeal s di sm ssed.




