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The correctness of the order of the Hi gh Court of Delh
dismissing the wit petition filed by the appellants before
it is under chall enge.

The appellants inported liquid caustic soda in bulk, on
whi ch Custons, auxiliary and countervailing duty was payabl e
at the aggregate rate of 98.5 per cent. The State Chenicals
and Pharnmaceuticals Corporation of India Ltd. (the 3rd
respondents) al so inported caustic soda but were required to
pay duty thereon only at the rate of 10 per cent because of
an exenption granted to the public interest under the terms
of Section by the appellants on the ground that there was
discrimnation; the appellants were also entitled to the
exenption granted to the 3rd respondents. The wit petition
prayed for the grant of such exenption; and, in the
alternative, that the exenption in favour of the 3rd
respondents shoul d he declared null and void.

It is not now in dispute that the case would stand
covered by the judgnent of this court in M Jhangir Bhatusha
and Ors. vs. Union of India & Ohers, 1989 Supp. (2) S.C C
201, but for the appellant’s argunment that there were
speci al or peculiar circunstances which created an equity in
its favour.

Learned counsel for the appellants relied upon the
foll owi ng passage in Jhangir Bhatusha's case:

"13. First, as to the contention

that both the reasons set forth in

the exenption notifications under

Section 25(2) of the Act are

wi t hout foundation. It seenms to us

that the two reasons set forth in

the exenption notifications can

constitute a reasonable basis for

those notifications. It does appear

fromthe material before wus that
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i nternational prices wer e
fluctuating, and although they may
have shown a perceptible fall there
was the apprehension that because
of the history of fluctuations
there was a possibility of their
rising in the future. The need to
protect the donestic market is
al ways present, and therefore
encour agenent had to be given to
the inports effected by the State
Tradi ng Corporation by reducing the
rate of custons duty levied on
them This involved a long term
perspective, since the exclusive
nonopoly to inport -these edible
oils was now entrusted to the State
Tradi.ng Corporation. \Wat appears
to have dom nated the policy of the
governirent in issuing the exenption
notifications was the consideration
t hat t he donesti c prices of
vanaspati shoul d- be paintai ned at
reasonable levels. It cannot be
doubted that /'the entire edible oi

nmarket is an integrated one, and
that it is not reasonable to treat
any one of the edible or vanaspati
inisolation. It is a well accepted
fact that vanaspati manufacturers
constitute a power f ul — or gani sed
sector in the edible oil market,
and a high vanaspati prices would
encour age an unaut hori sed di version
of the edible oils to vanaspati
manuf acturing units, resultingin a
scarcity in the edible oil narket,
giving rise to arratic prices and
depriving consuners of access to
edi bl e oils. The need for
preventing vanaspati prices ruling
high was also to prevent people
normal |y usi ng vanaspat i rom
swi tching over to other edible
oils, thus l|eading to an inbal ance
inthe oil market. An overall view
made it necessary to ensure that

donestic prices of vanaspat i
remai ned at reasonable levels. To
al | t hese consi der ati ons t he

| earned Attorney General has drawn
our attention, and we cannot say
that they are not reasonabl y
related to the policy wunderlying
the exenption orders. So that the
government would have sufficient
supplies of edible at hand in order
to feed the market, the |earned
Attorney Ceneral says, it was
considered desirable and in the
public interest to reduce the rate
of custons duty to 5 per cent on
the inports nmade by the State
Tradi ng Corporation. Now it is the
Central Government which has to be
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sati sfied, as t he authority

appoi nt ed by Par | i ament under

Section 25(2), that it is necessary

in the public interest to nmake the

speci al orders of exenmption. It has

set out the reasons which pronpted

it to pass the orders. In our

opi ni on, t he ci rcunst ances

mentioned in those notifications

cannot be said to be irrelevant or

unreasonable. It is not for this

Court to sit in judgnent on the

sufficiency of those reasons. The

l[imtations the jurisdiction of the

court in cases wher e t he

sati sfaction has  been entrusted to

executive authority to judge the

necessity for passing orders is

wel | / defined “and has been |ong

accepted.

14. It is true that the State dons

the robes of a trader when it

enters the field of conmercia

activity, and  ordinarily it can

claimno favoured treatnment. But

there may be clear and good reason

for making a departure. Viewedin

the background 'of the reasons for

granting a nonopoly to the State

Tradi ng Corporation, acting as an

agent or nomnee of the Centra

Gover nirent in i mporting t he

specified oils, it will be evident

that policy considerations rendered

it necessary to make consummation

of that policy effective inposing a

concessional levy on the inports.

No such concession is called for in

the case of the private inporters

who, in any event, are nerely

wor ki ng out contracts entered into

by themw th foreign sellers before

Decenber 2, 1978."

Learned counsel for the appellants subnmitted that
speci al circunmstances favoured the appellants in that the
interio order passed by this Court on 23rd April, 1980,
obliged the appellants to sell its caustic sodaat a price
that did not take duty at the rate of 92.5 per cent into
account .

By the said interim order on t he appel l'ant’s
application for stay of recovery of the difference in duty,
the appellants were pernitted to clear the quantity of
caustic soda stated therein on the condition that  they
furni shed security to the satisfaction of the Coll ector of
Custons, Bonbay, for the difference in duty between 10 per
cent and 92.5 per cent, and, in the event that the Coll ector
was not satisfied with such security, the appellants
furnished a bank guarantee for the said difference. The
interimorder recorded that the appellants undertook "not to
sel|l caustic soda inported under the aforesaid |icence at a
rate higher than Rs.5132 only per MT. Ex-godown, which is
represented by the counsel for State Chemicals and
Phar maceuticals Corporation of India Linited as one price at
which they have sold the quantity of caustic soda inported
by them ™"
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According to |earned counsel for the appellants, an
obligation had been i nposed by this Court upon the
appel l ants not to sell the caustic soda at nore than Rs.
5132 per netric tonne. The appellants nad conplied with that
obligation. Consequently, they had been unable to realise
fromthe purchasers of the caustic soda a price sufficient
to cover the balance 82.5 per cent of duty. An equity arose
in favour of the appellants by reason of the interimorder
and they should be permtted to pay as duty only 10 per cent
as provided under its terns.

In the first place, the interimorder was passed upon
the application for stay of recovery of the difference in
duty made by the appellants. If the appellants found the
conditions inposed by the order unacceptable, they could
have sold the caustic ~soda at a price higher than Rs. 5132
per metric tonne and paid duty thereon at the rate of 92.5
per cent after applying to this Court to relieve them of
their undertaking. The appellants acted upon the interim
order knowing full well that if the appeal was decided
agai nst .them they would be required to pay duty at the rate
of 92.5 per cent. Acting upon the interimorder created no
equity in favour of the appellants, nor are these any or
pecul i ar circumnst ances.

In the second place, an undertaking given to Court is
not an obligation/inposed by the Court. It as a promse
voluntarily nade to the Court. Acting wupon its own
undertaking to court creates no equity in-favour of the
party giving it, ‘nor is it a  special  or peculiar
ci rcunst ance

In the third place, the passage fromthe decision in
Jhangir Bhatusha's case does not assist the appellants.

In the fourth place, should a -court conme to the
conclusion that an exenption is arbitrary or discrimnatory
or violative of Article 14, it may strike the exenption down
but it cannot widen its scope so as to cover those it finds
have been discrimnated against. Reference in this behalf
may be nmade to the judgnment in/State of MP. vs. Mdbhan
Singh, (1995) 6 S.C.C. 321, to which one of ‘us (S.P
Bharucha, J.) was a party. Paragraph 6 is self-explanatory :

"6. Here we part conpany with the

H gh Court. Having come to the

concl usi on that the gr ant of

special rem ssion to Schedul ed

Caste and Schedul ed Tri be prisoners

was unlawful, the proper course to

about shoul d have been to strike it

down. It was beyond the High

Court’s power to expand the reach

of the rem ssion so as to give the

benefit of it to the wit

petitioner, who did not belong to

the Schedul ed Castes or Schedul ed

Tribes. The power to grant the

remssion lay with the State. |If

the power was inproperly exercised

the High Court <could quash the

exerci se. The Hi gh Court could not,

in ef fect, gr ant a genera

rem ssion where the State had

intended it to be restricted.™

Before we part with the appeal we shoul d nention that
it had once been all owed and that judgrment and order was set
aside on a review petition filed by the 1st. respondents.

The appeal is disnmissed, with costs. The costs payabl e
by the appellants to the 1st and 2nd respondents are
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qguantified at
Rs. 5, 000/ -.

Rs. 25, 000/ -

and

to

t he

3rd

r espondent

at




