http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
MADAN LAL ANAND ETC.

Vs.

RESPONDENT:
UNI ON CF | NDI A AND CRS

DATE OF JUDGVENT26/ 10/ 1989

BENCH
DUTT, MM (J)
BENCH

DUTT, MM (J)
NATRAJAN, S. (J)

Cl TATI ON
1990 AIR 176 1989 SCR Supl. (1) 733
1990 SCC (1) 81 JT 1989  Supl . 295

1989 SCALE  (2)970
Cl TATOR | NFO :

R 1990 SC1361  (14)
R 1990 SC1597 (18)
ACT:

Conservation of Foreign Exchange and- Prevention of
Smuggl i ng Activities Act, 1974: Secti on 3--Detention
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day’ s del ay nust be explained not a negical fornula.

Practice and Procedure: Affidavit--Deponent who has
no personal know edge about any fact--Muy on basis of  other
facts----Make subnmissions to the Court.

HEADNOTE:

The petitioner, Madan Lal Anand, was detained alongwth
two ot her persons, under section 3(1) of the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act,
1974- - COFEPCSA ACT. In the grounds of detention it was inter
alia alleged that the detenu had inported pol yester filanent
yarn and polyester fibre in the nanes of Ms Jasnine and Ms
Expo International on the basis of "Actual User" advance
licences obtained under the Duty Exenption Entitlenent
Certificate Scheme on the condition that they woul'd manuf ac-
ture ready-made garnents out of the inported polyester
filament and export the sane; that they had no intention to
manuf acture or export the manufactured goods, as there was
neither any nmachinery at their so-called factory -nor any
power connection; that investigations had reveal ed that both
the firns had sold the inmported polyester filanent yarn in
contravention of the orders and conditions of the advance
licences; and that the said firms were benam firnms —and
Madan Lal Anand had played a very active and major role for
obtai ning advance licences in the names of the said firns,
i mporting the yarn and selling it in the |local nmarket.

The three detenu, including Madan Lal Anand, filed a
petition in the H gh Court of Punjab and Haryana praying for
the issuance of a wit of habeas corpus and challenging the
validity of the order of detention. The Hi gh Court dism ssed
the petition.

Before this Court it was contended on behalf of the detenu
t hat :
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(i) as the detenu was prevented from conplying with the
condition of the advance licence within six nmonths of the
first clearance by the issuance of an abeyance order by the
by. Chief Controller of Inports & Exports, the provision of
section 111(0) of the Custons Act was not violated, for the
goods could not be confiscated and, accordingly, there was
no question of smuggling within the neani ng of section 2(e)
of the COFEPCSA ACT read with section 2(39) of the Custons
Act, 1962; (ii) certain docunents/orders, including the
abeyance order, which could influence the subjective satis-
faction of the detaining authority in favour of the detenu
were not placed before him (iii) while the detaining au-
thority had relied upon and referred to the confessiona
statenment of the detenu, the retraction nmade by the detenu
was not placed before the detaining authority; (iv) the
counter affidavit - not having been sworn by the detaining
aut hority hinself, the avernments nade therein should not be
taken ' notice  of; (v) there was delay in considering the
representation of the detenu; and (vi) the life of each of
the advance licences having expired, there was no chance of
the detenu now involving hinself in snuggling activities.
Dismissing the appeal as well as the wit petition this
Court,

HELD: (1) In viewof clause (0) of section 111 of the
Custons Act, 1962 if ‘any goods exenpted from paynent of duty
is inported w thout observing the condition, subject to

which the exenption has been nmade, it will be a case of
smuggling within the meani ng of section 2(e) of the COFEPCSA
ACT, [ 7400

(2) It was nore than certain that the inported goods
woul d not and could not be utilised in-accordance with the
condition of the advance |licence, the provision of  section
111(0) of the Custonms Act was violated on the very inporta-
tion of the goods. There was, therefore, no substance in the
contention that there was no snuggling in this case. [741D0

(3) Even if certain docunents/orders had not been pl aced
before the detaining authority that could not, in the |east,
affect the subjective satisfaction of the detaining authori-
ty. [742D

Kirpal Mhan Virmani v. Tarun Roy, [1988] 2 Crines 196;
Vakil Singh v. State of Jammu & Kashmr, [1975] 3 SCC - 545
and Kirit Kumar Chaman Lal Kundaliya v. Union of 1ndia,
[1981] 2 SCC 436, referred
t O
(4) The detenu was not prejudiced for non-supply to him of
t he
735
copies of ~certain docunents and accordingly there was no
substance in the contention that there was non-application
of mind by the detaining authority. [745(C

(5) Even assuming that the ground relating to the con-
fessional statement made by the detenu under section 108 of
the Customs Act was an inadm ssible ground as the subsequent
retraction of the confessional statenent was not considered
by the detaining authority, still then that would not rmake
the detention order bad, for, in the viewof this Court,
such order of detention shall be deemed to have been nmade
separately on each of such grounds. Therefore, even exclud-
ing the inadm ssible ground, the order of detention can be
justified. [746A-B]

Prakash Chandra Mehta v. Conmi ssioner & Secretary,
Covernment of Kerala, [1985] Suppl. SCC 144, referred to.

(6) There <can be no doubt that a deponent who has no
personal know edge about any fact may, on the basis of some
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ot her facts, mmke his submission in court. [746(Q

(7) Merely because the detaining authority has not sworn
an affidavit, it will not in all circunstances be fatal to
the sustenance of the order of detention. [747H|

P.L. Lakhanpal v. Union of India & Ors., [1967] 1 SCR
433; Asgar Ali v. District Mgistrate Burdwan & Ors., [1974]
4 SCC 527 and Suru Mallick v. State of West Bengal, [1975] 4
SCC 470, referred to.

(8) There was no | aches or negligence on the part of the
detaining authority or the other authorities concerned in
dealing with the representation of the detenu. The observa-
tions made by this Court that each day’s delay in dealing
with the representation nust be adequately explained are
neant to enphasi ze the expedition with which the representa-
tion nust be considered and not that it is a nagical fornu-
la, the slightest breach of which nust result in the rel ease
of the detenu. [749C D

Mst. L.MS. Unmu Sal eema v. Shri B.B. CGujaral, [1981] 3
SCC 317, expl ai ned.

(9) The said two firns had really no exi stence and were
the benam_concerns of the detenu, and the detenu if re-
| eased, may indulge in such econom c offences in setting up
fictitious firms and taking out
736
advance licences in the nanme of such firns. [7508]

Achl a Kakkar v. Adm nistrator, Union Territory of Delh
JUDGVENT:

&

ORIG NAL JURISDICTION: Wit Petition (Crimnal) No. 222
of 1989 etc.

(Under Article 32 of the Constitution of 1ndia).

Kapi| Sibal, Arvind K Ngamand Ms. Kam ni Jaiswal for
the Petitioners.

V.C. Mahajan, Subba Rao and P. Parneshwaran /for the
Respondent s.

The Judgnent of the Court was delivered by

DUTT, J. Elaborate subm ssions have been nade by the
| earned Counsel for both the parties and, accordingly, we
proceed to dispose of the case on its nerit after granting
speci al | eave.

This appeal is directed against the judgnent of the High
Court of Punjab & Haryana, dismissing the wit petition
filed by three detenu including one Madan Lal Anand, the
husband of the appellant, challenging the validity of the
orders of detention, all dated Septenmber 30, 1988, passed by
the Joint Secretary to the Governnent of India, the detain-
ing authority, under section 3(1) of the Conservation of
Forei gn Exchange and Prevention of Shuggling Activities Act,
1974, hereinafter referred to as the ' COFEPCSA Act’. So far
as the detenu Madan Lal Anand is concerned, the order of
detention was passed 'with a viewto preventing the detenu
fromabetting the snuggling of goods and dealing is snuggled
goods ot herwi se than by engaging in transporting or conceal -
ing or keepi ng smuggl ed goods’. The order of detention al ong
with the grounds of such detention was served on the detenu
on Cctober 18, 1988 and a decl arati on under section 9 of the
COFEPCSA Act was nmade on Novenber 2, 1988 and served on him
on Novenber 3, 1988

The grounds of detention that were served on the detenu
run into several pages. It is not necessary to reproduce al
the grounds, but we nmay state only the relevant allegations
agai nst the detenu as made in the grounds of detention.
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It is alleged that information was received that polyes-
ter filament yarn and polyester fibre inported in the nane
of Ms. Jasnine, B-3/7, Vasant Vihar, New Delhi, and Ms
Expo International, C 224, Defence Col ony, New Del hi, wunder
the Duty Exenption Entitlenment Certificate Scheme (DEEC
Schene). were being disposed of in the |ocal market without
fulfilling export obligations in contravention of the provi-
sions of the Notification No. 117/ CUS/ 78 dated 9.6.1978 (as
amended) and the conditions of Advance Inport Trade Contro
Li cences.

Ms. Jasmine obtained five "Actual User" advance |Ii-
cences in the financial year 1984-85 fromthe Joint Chief
Controller of Inmports & Exports, New Del hi, for the inport
of polyester filament yarn and polyester fibre free of
custonms duty under the DEEC Scherne. - Under this Schene, Ms.
Jasm ne were granted the said licences subject to the condi-
tions, ~inter alia, that they would manufacture readynmade
garnents (resultant products) out of the inported polyester
filament 'yarn and pol yester spun yarn and export the result-
ant products abroad within a period of six nonths from the
date of the first clearance of the inported consignment in
terns of the conditions of the advance |icences and the
conditions of the said Notification dated 9.6.1978.

By virtue of the other advance |licences, excepting the
fifth licence dated 9.1. 1985, the said Ms. Jasm ne inport-
ed the polyester filanment yarn w thout payment of inport
duty amounting to nore than Rs. 3 crores. It is the case of
the detaining authority that in respect of the inported yarn
Ms. Jasmine have not fulfilled their export obligation in
respect of the polyester filament yarn got cleared by them
agai nst the above |licences thereby violating the provisions
of the said Notification dated 9.6.1978 and the conditions
of the advance |icences and, consequently, the provision of
section 111(0) of the Custons Act, 1962.

In the applications nade to the Joint Chief Controller
of Inports & Exports, New Del hi, for the grant of advance
i cences, one Naresh Chadha and Madan Lal Chadha ‘were de-
clared as the Partners of Ms. Jasmine and the -address of
their factory prem ses was decl ared as Khasra No. 694/ 205,
Village Lado Sarai, New Del hi, which on investigation was
found to cover the whole village of Lado Sarai. During  the
last quarter of 1985 Ms. Jasmine shifted their factory
prem ses to 374, Ram Darbar, Industrial Area, Phase--11,
Chandi garh. On enquiry, it cane to light that Ms. Jasm ne
did not manufacture any ready-made garnments in the said
prem ses. The rawnmaterial inported by the firm
738
was never brought to either of the said two prem ses for the
purposes of nanufacture. They had no intention to ~nanufac-
ture or export the goods, as there was neither any nmachinery
at the so-called factory preni ses nor power connection

Ms. Expo International also obtained five "Actual User"
advance licences in the financial year 1984-85 from the
Joint Chief Controller of Inports & Exports, New Del hi, for
the inport of polyester filanent yarn and pol yester fiber
free of custons duty, under the DEEC Schene. They were al so
required to manufacture the resultant products out of the
i mported polyester filanent yarn and pol yester fiber and to
export out of India resultant products within a period of
six nonths fromthe date of clearance of the first consign-
ment of raw material in terns of the conditions of the ad-
vance licences and the provision of the said Notification
dated 9.6.1978.

Ms. Expo International also inported polyester fil anent
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yarn under three advance |icences w thout paynent of custons
i mport duty anmounting to Rs.49.29 |akhs against the first
licence dated 29.5. 1984 and Rs.1.17 crores against the
second and third licences dated 3.8. 1984 and 11.9.1984, but
did not clear the inmported material. The other two |icences
were not utilised by them

In ground No. 15, it has been stated that investigations
conducted by the Custons and Central Excise Staff, Chandi-
garh, have revealed that both the said firns have not ful-
filled their export obligations so far in terns of the
advance licences granted to themand also in terns of the
provisions of the said Notification dated 9.6.1978 (as
anended) issued under section 125 of the Custons Act. Inves-
tigations have also revealed that both the firns have sold
the polyester filanment yarn cleared by themwi thout paynent
of duty in contravention-of the provisions of the above
Notification and conditions of the advance |icences.

It is the case of the detaining authority in the grounds
of detention-and the counter affidavit filed on behalf of
the respondents that the said firns, nanmely, Ms. Jasmn ne
and Ms. Expo International are benani firns of the detenu
including the detenu Madan Lal Anand. Although the said
Naresh Chadha and Krishan Lal Chawl a are stated to be the
Partners of Ms. Jasm ne and the said Naresh Chadha to be
the Proprietor of Ms. Expo International, they were ciphers
and the detenu had been taking out the advance licences in
the benam of the said two firms. Further, the said two
firnms had no factory anywhere,

739

and that they had no intentionto conply with the conditions
of the licences, that is, toexport the resultant  products
out of the inported naterial for which the advance |icences
wer e i ssued.

The detenu Madan Lal Anand was arrested on 21.6.1988
under section 104 of the Customs Act for his involvenent in
the inport, clearance and sale of polyester filanent yarn
and pol yester fiber in the nanes of the above two firns and
on his application he was rel eased on bail. Again, 'the Chief
Judi ci al Magistrate, Chandigarh, granted bail tothe ‘detenu
on 11.7. 1988 and adjourned the case sine die.

I n paragraph 47 of the grounds of detention, it has been
stated by the detaining authority that the detenu has played
a very active and major role for obtaining advance |icences
in the names of the said firms, inporting the polyester
filament yarn and pol yester fiber, getting the same cleared
from Bonbay Custons and also for selling it in the |oca
market in India in violation of the conditions of the said
Notification dated 9.6.1978 and also of the advance |Ii-
cences. The detenu has been abetting the snmuggling of the
goods and al so has been dealing with snmuggl ed goods ot her-
wise than by engaging in transporting or concealing or
keepi ng smuggl ed goods. The three detenu including Madan La
Anand filed a wit petition in the H gh Court of Punjab &
Haryana praying for the issuance of a wit of habeas corpus
and challenging the validity of the order of detention on a
nunber of grounds. The Hi gh Court by an el aborate |udgnent
overruled all the contentions nade on behalf of the detenu
and wupheld the order of detention and dism ssed the wit
petition. Hence this appeal by special |eave.

It has been already noticed that one of the conditions
of the advance licences issued to the said firns was that
the inporter would manufacture ready-nmade garnents out of
the inported polyester filanment yarn and pol yester fiber and
export the resultant products abroad within a period of six
nmonths from the date of first clearance of the inported
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consignnents in terns of the conditions of the advance
licences. Wth reference to the said conditions in the
licences, it is urged by M. Sibal, |earned Counsel appear-
ing on behalf of the appellant, that there was no snuggling
of goods or any abetment of the smuggling of goods as al-
leged in the order of detention. In support of this conten-
tion, the Ilearned Counsel has placed reliance upon the
definition of "snuggling", as contained in section 2(e) of
the COFEPCSA Act. Section 2(e) provides that "snmuggling" has
the same neaning as in clause (39) of section 2 of the
Custons Act, 1962

740

and all its grammtical wvariations and cognate expressions
shal | be construed accordingly. Section 2(39) of the Custons
Act defines "smuggling" in relation to any goods as neani ng

any act or omnission whichwill render such goods liable to
confi scati on under section 111 or section 113 of the Custons
Act. It is not disputed that the relevant provision is

clause (0) of iis section 111 which provides as follows:
"111. The foll owi ng goods brought froma pl ace
outside India shall be'liable to confiscation
(0) Any goods exenpted, subject to
any condi tion fromduty or any prohibition
in respect of the inport thereof wunder this
Act /or ~any other law for the tine being in
force, in respect of which a conditionis not
observed unless the _non-observance of the
condi'tion was sanctioned by the proper offi-
cer."

In view of clause (0) of section 111, if ~any goods
exenpted from paynent of duty-is inported w thout  observing
the condition, subject to which the exenption has been nade,
it will be a case of snuggling within'the neani ng of section
2(e) of the COFEPOSA Act.

It is strenuously urged on behal f of the appellant  that
as an abeyance order was passed against Ms. Expo |nterna-
tional on March 27, 1985 before the expiry of six nonths
fromthe date of first clearance of the goods inported by it
on Decenber 6, 1984, the said firmwas prevented from com
plying wth the condition of the advance licence, nanely,
that the ready-made garments were to be manufactured out of
the inported pol yester filament yarn and polyester fiber and
the resultant products were to be exported abroad within a
period of six nonths fromthe date of the first clearance.
It is subnitted on behalf of the appellant that as the
detenu was prevented from conplying with the condition of
the advance licence within six nmonths of the first cl earance
by the issuance of an abeyance order by the Dy. Chief . Con-
troller of Inports & Exports, the provision of section
111(0) of the Custons Act was not violated, for the /goods
could not be confiscated and, accordingly, there was no
guestion of smuggling within the neaning of section 2(e) of
the COFEPOSA Act read with section 2(39) of the Custons Act,
1962. It is urged that the detaining authority should  have
taken into consideration the above fact and should not have
passed the i npugned order of detention
Attractive though the contention is, we regret we are unable
to
741
accept the sanme. It is true that before the expiry of six
nonths fromthe date of the first clearance of the inported
goods, an abeyance order was passed agai nst Ms. Expo Inter-
nati onal. The question is whether by such abeyance order the
said firmor the detenu was prevented from manufacturing the
ready- made garments and exporting the same within six nmonths
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from the date of. the first clearance. In the grounds of
detention, it has been clearly stated with all relevant
particulars that the said two firms had really no existence
and they did not have any factory whatsoever or any manufac-
turing device for the purpose of manufacturing ready-mnmade
garnments. It is apparent fromthe grounds of detention and
the counter-affidavit filed on behalf of the respondents
that with a viewto procuring the licences for the purpose
of inportation of the goods wi thout paynment of any duty and
for selling the same in the market, the said firms were
created and/or set up by the detenu including the detenu
Madan Lal Anand. In these circunstances, no exception can be
taken to the passing of the abeyance order against Ms. Expo
International and, as it was nore than certain that the
i mported goods would not and could not be utilised in ac-
cordance with the condition of the advance |I|icence, the
provi sion of section 111(0) of the Customs Act was viol ated
on the very inportation of the goods. There is, therefore,
no substance in the contention nade on behal f of the appel-
| ant that there was no smuggling inthis case and, as such

the order of detention was not at all justified. The conten-
tion is rejected.

Next it is urged on behalf of the detenu that certain
docunents/ orders relating to the firmMs. Expo Interna-
tional, which could influence the subjective satisfaction of
the detaining authority in favour of the detenu, were not
pl aced before himat the tinme he passed the order of deten-
tion. The said docunents/orders are as foll ows:

(1) Abeyance Order No. 120/84-85/11 dated the
27th March, 1985 issued by ~the Dy- Chief
Controller  of Inports & Exports to Ms. Expo
International under clause 8D of the Inports
Control Order, 1955 as anended, placing the
firmunder abeyance for a period of six nonths
w.e.f. the date of the issue of the ' order
(Annexure E to Cr. Wit 545/88) .-

(2) Order dated the 29th March, 1985 i'ssued by
the office of the Chief Controller of Inports
& Exports, New Delhi, to Ms. Expo Interna-
tional suspending the operation of the

said five advance inport licences granted to
them (Annexure Gto Cr. Wit 545/88).

742

(3) Show cause notice dated the 26th Decenber,
1985 issued by the office of the Chief Con-
troller of Inports & Exports to Ms. Expo
International under section 4-L for action
under section 4-1 of the Inmports and Exports
(Control) Act, 1947 as anended, . and under
clause 8 of the Inports (Control) Order, 1985
(as amended) Annexure Il to Cr. Wit 545/88).
(4) Show cause notice dated the 27th ' March,
1985 issued by the office of the Chief Con-
troller of Inports & Exports to Ms.  Expo
I nternational under clause 10 for action under
clause 9(1)(a) & (d) of the I MPORTS (Control)
Order, 1955 as anended as to why the five

import |icences should not be cancelled and
rendered ineffective (Annexure Fto Cr. Wit
545/ 88) .

Even assum ng that the above docunents/orders were not
pl aced before the detaining authority, we fail to understand
how t he sane coul d have influenced the subjective satisfac-
tion of the detaining authority in favour of the detenu. As
has been di scussed above, the abeyance order was passed on
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the detenu when the authorities concerned found that the
above two firms had no factories and, therefore, there was
no question of their manufacturing ready-nade garnents from
the inported material and exporting themw thin a period of
six months fromthe date of first clearance in accordance
with the conditions under the advance |licences. The show
cause notices issued to the said firm Ms. Expo Interna-
tional, also would reveal that the detenu had failed to
conply with the condition of the |icences and, indeed, there
was no chance of the conditions being conplied with inasmuch
as there was no manufacturing devices of the said firms. W
are of the viewthat even if the docunents/orders had not
been placed before the detaining authority that could not,
in the least, affect the subjective satisfaction of the
detai ning authority.

At this stage, we may state a few nore facts. Ms. Expo
International filed a civil revision petition, being CR
No. 306 of 1986, under Article 227 of the Constitution of
India in the Punjab & Haryana Hi gh Court through its alleged
Proprietor,~ Naresh Chadha. In this petition, Ms. Expo
International —prayed for-the quashing of the show cause
noti ces dated Decenber 26, 1985 referred to above. Another
civil revision petition, being CR No. 3694 of 1985, was
filed by Ms. Jasmine through its alleged Partner, Krishan

Lal Chawla, inter alia, praying for release of certain
documents to the said firmso as to
743

enable it to have its goods rel eased fromthe Bonbay Port.
It is significant to notice that in CR No. 306 of 1986,
copies of all the said show cause notices dated December 26,
1985 and a copy of the said abeyance order dated Decenber
27, 1985 were annexed. Further, in C.R No. 3694 of 1985
three mscellaneous applications were filed, nanely, C M
Applications Nos. 3199, 3498 and 3702 of 1988. These appli -
cations have been nentioned in paragraphs 41, 42 and 43 of
the grounds of detention. Again, in paragraph 28  of the
grounds of detention the said C.R’ No. 306 of 1986 has been
referred to as foll ows:
"As per Cvil Revision No. 306 of 1986 filed
in the Punjab & Haryana Hi gh Court at ~ Chandi -
garh, the factory prem ses were shifted some-
where in Mbhali, but specific address of the
factory was not declared either to the  Joint
Chief Controller of Inports & Exports, New
Del hi, or to any other departnent.”

It is apparent fromthe facts stated above that the
detai ning authority had before himthe petitions nunbered as
C.R No. 306 of 1986 and C.R No. 3694 of 1985, for he had
referred to these civil revision petitions in the paragraphs
nentioned above. The grievance of the detenu that the said
abeyance order and the show cause notices were not placed
before the detaining authority has no factual foundation
what soever inasnmuch as the copies of the same were annexed
to the petition in CR No. 3694 of 1985.

Anot her conpl ai nt has been nade by the detenu that while
the detaining authority had referred to the said C R No.
306 of 1986 and C.R No. 3694 of 1985, he should have for-
warded copies of the said civil revision petitions to the
detenu so that he could make an effective representation
against the order of detention. So far as CR No. 306 of
1986 is concerned, it has been already noticed in what
context the sane was referred to in paragraph 28 of the
grounds of detention. In C R No. 3694 of 1985, three civi
m scel |l aneous applications were filed and the detaining
authority had forwarded to the detenu copies of all the said
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three civil mscellaneous applications. But, he did not
forward to the detenu a copy of the civil revision petition

The |earned Counsel for the appellant has placed much
reliance on a decision of the Delhi Hi gh Court in Kirpa
Mohan Virmani v. Tarum Roy and others, [1988] 2 Crimes 196.
In that case, the Del hi H gh Court has taken the view that
the copies of inportant docunents and circunstances which
have a material bearing or could have

744
i nfluenced the subjective satisfaction of the detaining
authority should be supplied to the detenu. It has been

observed that if such docunents are not supplied to the
detenu, the detaining authority will then base his subjec-
tive satisfaction to detain a person wi thout the help of the
mat eri al docunents even though to sone extent or to a |arge
extent the sanme go in favour of that person and that, ac-
cordingly, such a situation cannot be allowed to exist nor
the liberty of an individual can be put to peril at the
whins of the detaining authority. In taking that view, the
Del hi Hi gh Court also noticed the foll owi ng observation made
by this Court in Vakil Singh v. State of Jammu & Kashnir and
anot her, [1975] 3 SCC 545:
"' @G ounds’ wi-thin the contenplation of Section
8(1) ‘means materials on which the order of
detention is primarily based. Apart from the
concl usions of facts 'grounds’ have a factua
constituent also. They nust contain the pith
and substance of primary facts but not subsid-
iary facts or evidential details.”

Al t hough the Del hi. High Court has referred to the above
observation of this Court, it has not considered the effect
of such observation. The above observation | ends support to
the contention made on behal f of the respondents that only
copies of docunments on which the order of detention is
primarily based should be supplied to the detenu and not any
and every docunent. We nust not, however, be understood to
say that the detaining authority will not consider any other
docunent. Al that has to be shown is that any  docunent
which has bearing on the subjective satisfaction of the
detaining authority but not relied upon by him was before
the detaining authority at the tine he passed the order of
det enti on.

In the instant case, the detaining authority had placed
reliance upon three civil miscellaneous applications filed
inthe said CR No. 3694 of 1985 and supplied to the detenu
copies of the said three civil miscellaneous applications.
W do not find any substance in the contention made on
behalf of +the detenu that a copy of the «civil revision
petition should have al so been supplied to him The deci sion
of this Court in Kirti Kumar Chanan Lal Kundaliya v. /Union
of India, [1981] 2 SCC 436 does not, in our opinion, help
the contention of the detenu. In the instant case, really
the three civil mscellaneous applications have been re-
ferred to in the grounds of detention and not the civi
revision petition, nentioning of which is necessary in order
to identify the civil mscellaneous applications.

745

As regards C. R No. 306 of 1986, the detaining authority
has in paragraph 28 of the grounds of detention referred to
the shifting of the factory premises by Ms. Expo Interna-
tional somewhere in Mhali, but no specific address of the
factory was declared by the firmeither to the Joint Chief
Controller of Inmports & Exports or to any other authority.
Mentioning of that fact in the grounds of detention does
not, in our opinion, necessarily require the detaining
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authority to supply a copy of the civil revision petition in
C.R No. 306 of 1986. At the sane tinme, it has to be pre-
sunmed that the petition in the said civil revision case was
before the detaining authority and he had to go through it
otherwise he could not mention in the grounds of detention
the fact of the shifting of the factory prem ses w thout
di scl osing any specific address of the sane. In the circum
stances, we are of the view that the detenu was not preju-
diced for the non-supply to himof the copies of the docu-
ments nentioned 'above and, accordingly, there is no sub-
stance in the contention that there was non-application of
m nd by the detaining authority.

The next contention of the detenuis that while the
detaining authority had relied upon and referred to the
confessional statenment of the detenu as recorded by the
Col  ector wunder section 108 of the Custons Act, in the
grounds of detention, the retraction made by the detenu was
not placed before the detaining authority for his considera-
tion. It i's urged that if the retraction had been consi dered
by the 'detaining authority,  his subjective satisfaction
could have been in favour of the detenu and agai nst naking
an order of detention.

It is desirable that any retraction made should also be
pl aced before the detaining authority. But, that does not
nmean that if any such retraction is not placed before the
detaining authority, the order of detention would beconeg,
invalid. Indeed, ' this question canmeup for consideration
bef ore a Three-Judge Bench of this Court in Prakash Chandra
Mehta v. Commi ssioner and Secretary, CGovernnent. of Kerala,
[1985] Suppl. SCC 144. In that case, a simlar contention
was nmade. This Court in overruling the contention has re-
ferred to section 5-A of the COFEPCSA Act and has  observed
as follows:

"Section 5-A stipulates that when the deten-
tion order has been made on two or | nore
grounds, such order of detention shall be
deened to have been nade separately on each of
such grounds and accordingly that if one
irrelevant or one inadm ssible ground had been
taken into consideration that would not rmake
the detention order bad."
746

In the instant case, even assuming that the ~ground
relating to the confessional statenent nade by the detenu
under section 108 of the Custons Act was ~an _inadnissible
ground as the subsequent retraction of the confessiona
statement was not considered by the detaining authority,
still then that would not nmake the detention order bad, for
in the view of this Court, such order of detention shall be
deened to have been nade separately on each of such grounds.
Therefore, even excl uding the inadm ssible ground, “the order
of detention can be justified. The High Court has also
overruled the contention of the detenu in this regard  and,
in our opinion, rightly.

In this Court, the counter-affidavit that has been filed
on behalf of the respondents had been affirmed by Shr
Kul di p Singh, Under Secretary to the Governnment, and not by
the detaining authority hinself. It is urged by M. Sibal
| earned Counsel for the detenu, that the counter-affidavit
not having been sworn by the detaining authority hinself,
the avernents nmade therein should not be taken notice of.
One of the avernents made in the counter-affidavit is, inter
alia, as follows:

"The said Revision Petition No. 306/86 does
find nentioning in para 28 of the grounds of
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detention. Therefore, the said CR along with
the above said four docunents which were part
thereof, was before the detaining authority,
though the same were not relied upon in the
grounds of detention."

The four docunents referred to in the above statenent
are the said abeyance order and the show cause notices
referred to hereinbefore. It is subnmitted that the deponent
of the affidavit not being the detaining authority was not
conpetent to say that the said docurments were not relied
upon by the detaining authority. It is true that the depo-
nent could not say whether the said docunents were relied
upon or not, but in the facts stated in the counter-affida-
vit this part of the statenent of the deponent, nanely, that
the said docunents were not relied upon by the detaining
authority, should be taken to be his subnission. There can
be no doubt that a deponent who has no personal know edge
about any fact may, on the basis of sone other facts, nmke
his subm'ssions to court. We do not think that any inpor-
tance shoul'd be attached to the said statenment nmade by the
deponent in the counter affidavit.

No personal allegation of nala fide or bias has been nmade by
t he

747

detenu against the detaining authority. 1f such an allega-
tion had been made, /in that case, the -detaining authority
should have hinmself sworn the counter-affidavit either in
this Court or in the Hgh Court. In P-L. Lakhanpal v. Union
of India & Os., [1967] 1 SCR 433, it has been observed by
this Court that since no allegation of malice or dishonesty
has been made in the petition personally against the Mnis-
ter, it is not possible to say that his omission to file an
affidavit in reply by itself would be any ground to sustain
the allegation of mala fides or nonapplication of mind, That
observation also applies to theinstant case where no per-
sonal allegation has been nmade agai nst the detaining author-
ity.

In Asgar Ali v. District Magistrate Burdwan and O hers,
[1974] 4 SCC 527, the District Migistrate of Burdwan, who
passed the order of detention, did not file his affidavit
and this Court observed as foll ows:

"Al though normally the affidavit of the person
actual ly making the detention order should be
filed in a petitionfor a wit of habeas
corpus, the absence of such an affidavit would
not necessarily be fatal for the case of the
respondents. It would indeed depend upon the
nature of allegations nade by the detenu in
the petition for determ ng whether the absence
of affidavit of the person naking the deten-
tion order introduces a fatal infirnmity. In
case an allegation is nade that the ‘officer
maki ng the detention order was actuated by
some personal bias against the detenu in
nmaki ng the detention order, the affidavit  of
the person naking the detention order would be
essenti al for repelling that al | egation

Li kewi se, such an affidavit would have to be
filed in case serious allegations are made in
the petition showing that the order was nmala
fide or based upon sone extraneous considera-
tions. In the absence of any such allegation
in the petition, the fact that the affidavit
filed on behal f of the respondents is not that
of the District Magistrate but that of the
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Deputy Secretary, Hone (Special) Departnent of
the Governnent of West Bengal would not by
itself justify the quashing of the detention
order."

Again, in Suru Mallick v. State of West Bengal, [1975] 4
SCC 470, the affidavit was not filed by the detaining au-
thority and in spite of that this Court upheld the wvalidity
of the order of detention
Thus, nerely because the detaining authority has not sworn
an
748
affidavit, it will not in all circunmstances be fatal to the
sustenance of the order of detention. The contention in this
regard is, therefore, unsound and is rejected.

The next ground of attach to the order of detention is
the delay in considering the representation of the detenu
It is not disputed that the representation of the detenu
dat ed January 17, 1989 which was received by the Mnistry of
Fi nance, COFEPCSA Cell, New Delhi, on 18.1.1989 was rejected
and the rejection neno was comrunicated to the detenu on
20.2.1989. Prima facie it appears that there has been a | ong
gap between the receipt of the representation, the consider-
ation thereof and the conmunication of the result of such
consi deration to the detenu. |In paragraph XXV of the coun-
ter-affidavit filed on behalf of the respondents, it has
been stated as foll ows:

"The representation dated 17.1.1989 was re-
ceived in COFEPCSA Unit of the  Mnistry on
18.1.1989 under cover of letter dat ed
17.1.1989 of Central Jail, Tihar. The repre-
sentation -was ~sent to CCE Chandigarh for
coments on 19.1.1989. Comments of Collector
were received on 18.2.1989. < Under cover of
Collector’s letter dated 9.2.1989. The ‘repre-
sentation along with comrents were anal ysed by
the Under Secretary and put up to the / detain-
ing authority and JS on 13.2.1989. 11.2.1989 &
12.2.1989 were holidays. The detaini ng author-
ity rejected the representation addressed to
him on 13.2. 1989 and marked the file to MOS
(R/FM for consideration of representation
addressed to Central CGovernment. MOS (R
rejected the representati on subject to approyv-
al by FMon 17.2.1989. FMrejected the repre-
sentation on 17.2.1989. The rejection nmenop was
i ssued on 20.2.1989. 18.2.1989 and 19.2.1989
wer e holidays."

At the hearing of this appeal, the | earned Counsel for
the respondents handed over to us a list of dates show ng
that a nunber of holidays intervened between one date and
anot her and hence the apparent delay. It appears “that the
Col l ector of Central Excise & Custons received the represen-
tation for his coments on 23.11. 1989 and handed over the
same to the dealing officer for conmrents on 24.1. 1989 and
the Collector’'s coment was made on 9.2.1989. Between
25.1.1989 and 8.2.1989 a nunmber of holidays intervened,
namely, 26.1.1989 (Republic Day), 28.1.1989 and 29.1.1989
(Saturday and Sunday), and 4.2, 1989 and 5.2.1989 (Saturday
and Sunday). On
749
9.2. 1989, it was sent to the Mnistry of Finance (COFEPCSA
CELL), New Del hi, and was received by that Mnistry on 10.2
1989.11.1. 1989 and 12.2.1989 being Saturday and Sunday
were holidays. On 13.2. 1989, it was put up before the Joint
Secretary, COFEPCSA, and was sent to the Mnister of State
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(Revenue). The file was received back after the rejection of
the representation and such rejection was comunicated to
the detenu on 20.2.1989. The two intervening dates, nanely,
18.2.1989 and 19.2.1989 being Saturday and Sunday were
hol i days.

It is clear fromthe above statement that there was no
| aches or negligence on the part of the detaining authority
or the other authorities concerned in dealing with the
representation of the detenu. In Mst. L.MS. Umu Sal eema v.
Shri B.B. @ujaral and Another, [1981] 3 SCC 317 it has been
observed that the time inperative can never be absolute or
obsessive, and that the occasional observations made by this
Court that each day’'s delay in dealing with the representa-
tion nust be adequately explained are neant to enphasi se the
expedition with which the representati on nust be considered
and not that it is a nedical fornula, the slightest breach
of which nust result inthe release of the detenu. |In the
i nstant case, the detaining authority has explained the
delay 'in the disposal of the representation made by the
det enu and, accordingly, the order of detention cannot be
rendered invalid on that ground.

Lastly, it is argued that the life of each of the ad-
vance |licences has long expired and, therefore, there is no
chance of the detenu in involving himself in smuggling
activities, as he/would not be in a position to inmport any
goods by virtue of the advance licences. It is submtted
that the object of such detention is not punitive, but is
preventive. As there is no chance for the detenu to act in
viol ati on of the provisions of the COFEPOSA Act, the deten-
tion order should be quashed on that ground.

In support of that contention strong reliance ‘has been
pl aced on behalf of the detenu on a decision of the Delh
H gh Court in Achla Kakkar v. Adm nistrator, Union Territory
of Delhi and Others, [1988] Crl. Law Journal 1896, where it
has been observed that the recurrence of breach of such
econom c offence can be effectively prevented by black
listing the person concerned, his detention under the COFE-
PCSA Act was in the nature of  punishnent |liable to be
guashed. In that case also, the detenu inported polyester
zips and sold the sanme in the nmarket without conplying wth
the conditions of the advance Ii-
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cences. There is, however, an inportant point of distinction
between the facts of that case and those of the instant case
before wus. |In that case, the licences were issued in the
name of the detenu hinself. But here the 1licences were
i ssued not in the nane of the detenu, but to the name of the
said two firnms which, according to the detaining authority,
had really no existence and were the benam concerns of  the
detenu. It is contended by M. Mahajan, |[|earned Counse
appearing on behalf of the respondents, that if the detenu
is released, he may indulge in such economic offences in
setting up fictitious firms and taking out advance |icences
in the name of such firns.

We have taken into consideration the allegations made in
the grounds of detention and in the counter-affidavit and it
appears that in the nanes of the said two firms huge anount
of export duty has been evaded and the inported goods, which
have been allowed to be cleared, have been sold in the
market. W are unable to accept the contention nade on
behal f of the detenu that the goods were cleared and sold
under the orders of the High Court. It has been rightly
observed in the inpugned order of the H gh Court that,
surely, the High Court did not permit the detenu to sell the
goods in the market. It nmay be that a part of the inported
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goods has not been allowed to be cleared and stands forfeit-
ed to the Governnent, but that is no ground in favour of the
detenu. The GCovernnent nay realise a part of the duty by
selling those goods, but that is neither here nor there. The
fact remains that the detenu got the goods cleared and sold
the same in the nmarket. W find no reason not to accept the
contention of the respondents that the |licences were pro-
cured by the detenu with a viewto inporting the goods duty
free and selling the same in the market and thereby naking a
huge profit to the | oss and detrinment of national econony.

After giving our anxious consideration to all aspects of
the case, we uphold the judgment of the H gh Court. and
di sm ss the appeal
Wit Petition (Crimnal) No. 222 of 1989.

The disposal of the above appeal neans the disposal of
the wit petition. The wit petition is, accordingly, dis-
m ssed.

R S. S Appeal and Petition
di sm ssed
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