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Fraud-Benam  Conveyance in fraud of " creditors-Suit by
benam dar for possession-Plea of fraud in defence-1f barred
by estoppel -Proper approach-Public interest Indian Trusts
Act 1882 (2 of 1882) s. 84.

HEADNOTE:

The conveyance in suit was the result of a collusive plan
between respondent 1 and respondent 2 to defraud the
latter’'s creditors. The agreenment was that respondent 1 was
to act as the benanidar for respondent 2 and his sons, the
appel | ant s. The fraud succeeded and the «creditors of
respondent 2 were in fact defrauded. Thereafter respondent
1 brought the present suit for declaration of title and
recovery of possession against. respondent 2 and t he
appellants on the basis or the conveyance. The  latter
resisted the suit on the ground that the conveyance was
fraudul ent, unsupported by consideration and passed no
title. The Hi gh Court in second appeal held that the
appel l ants and respondent 2 were estopped from  pleading
fraud in the suit and decreed the sane. The question was
whet her the view taken by the H gh Court was correct and the
ostensi bl e owner was entitled to a decree.

Hel d, that there could be no question of estoppel in a case

where both the parties were guilty of fraud.

740

Wer e in a case, such as the present, one"  of t he
confederates in fraud seeks a, decree on a conveyance that
resulted fromsuch faud and the other takes plea ’'of  fraud
in defence, the matter has to be decided on considerations
of public policy.

Since one of the parties must succeed in any event, the
proper approach for the Court to adopt woul d be the one that
was less injurious to public interest, nanely, to allow the

plea of fraud to be raised in defence and, if upheld, allow
the properties to remain where they were, than to decree a
suit based on a fraudulent claim

It could make no difference in such a case if the suit was
based on a deed of conveyance and not a contract.

Vodi ana Kanmayya V. Qudisa Kamayya, (1917) 32 MJ.J. 484,
Kepul a Kotayyar Naidu v. Chitrapur Mahal akshmama, (1933)
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I.L.R 56 Mud. 646 and Mitho K B.A RP.L. Arunachal am
Chettiar v. Rangaswany Chettiar, (1936) |.L.R 59 Mad. 289,

di sapproved.

Berg v. Sadler and More, [1937] 2 KB 158, T. P

Pet her perumal Chetty v. B. Miniandi Servai, (1908) L.R 35
I.A. 98 and Holman v. Johnson, (1775) 1 Cowper, 34 1

referred to.

Deo, Dem Roberts against Roberts, Wdow, (1819) 106 E. R
401, consi der ed.

Case-| aw revi ewed.

Section 84 of the Indian Trusts Act is not exhaustive in its
provi sions and since the present case falls outside of that
section, it has to be decided on considerations of genera

pol i cy.

JUDGVENT:
ClVIL APPELLATE JURI'SDICTI ON: Civil Appeal No. 76 of 1959.
Appeal fromthe judgnment and decree dated Novenber 16, 1951
of the Madras Hi gh Court in Second Appeal No. 1656 of 1947.
T. V. R Tatachari, for the appellants.
K. N. Rajagopal Sastri ~and T. Satyanarayana, for the
respondent No. 1.
1961. Sept enber | 22. The Judgnent of  the Court was
del i vered by
GAJENDRAGADKAR, J.-This is an appeal by a certificate
granted by the High Court of Madras agai nst its judgment and
decree in Second Appea
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Suit No. 27 of 1939 filed by respondent 1  Collapall
Ramal i ngamurt hi agai nst respondent 2 |Imani Venkanna and his
four sons appellants 1 to 4. The appellants and respondent 2
are nmenbers of an undivided Hi ndu famly. The case for
respondent 1 was that he had  purchased the properties
described” in the Schedule attached to his plaint on Apri
1, 1936 in a sale held by the Oficial Receiver in the
i nsol vency of respondent 2. Aregistered sale ‘deed was
accordingly issued in favour of respondent 1 (Ex.” P. 4) on
Sept enber 21, 1936. In pursuance - of the said sal e
respondent 1 obtained possession and enjoynment of such
properties after partitioning themw th Rayudu, the brother
of respondent 2. In Cctober, 1938, however, the appellants
and respondent 2 trespassed on the said properties  and so
respondent 1 had to file the present suit claimng a
declaration of his title in regard to the said properties,
and asking for their possession and for past and future
mesne profits. That in brief is the nature of the suit from
whi ch the present appeal arises.
The claim thus nade by respondents 1 was resisted by
respondent 2 and the appellants on several grounds. It was
urged by respondent 2 that the transfer in favour of
respondent 1 was benam and that respondent 1 was not the
real owner of the properties. 1In support of this case
respondent 2 gave, what according to him was the antecedent
history of the sale in favour of respondent 1. He alleged
that he had sustai ned heavy | osses in business conducted by
him with the result that he was indebted to the extent of
Rs. 25,000. Apprehending that the suit properties would be
lost to the famly at the instance of his creditors he and
his junior nother-in-law Kanthamani Seshanmma approached
respondent 1's father-in-law Suryaprakasa Sastrulu for
advice and on his advice respondent 2 executed a collusive
and nomnal nortgage deed for Rs. 1,000 (Ex. P. 9) in
favour of respondent 1 on June 16, 1933. Sim -
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larly, on the sanme advice a sinilar nonminal transfer deed
was executed in favour of respondent 1 on August 6, 1939,

(Ex. P. 12) after the properties covered by the said
docunent had been rel eased froman earlier non-possessory
nortgage (Ex. P. Il) which had been executed on July 21
1930. Thus, according to respondent 2 the docunent s
executed in favour of respondent 1 were noninal and
collusive and were not supported by any

consi derati on.

Respondent 2 further alleged that the execution of the said
col l usi ve docurments between himand respondent 1 cane to the
know edge of some of his creditors and that led to an
i nsol vency petition against respondent 2 by one of his
creditors in 1.P. No. 91 of \1933. This petition was filed
in the Court of the Subordinate Judge at Ellore on Septenber
15, 1933, against respondent 2. In these i nsol vency
proceedi ngs respondent 2 was adjudicated insolvent and the
Oficial /Receiver, appointed to take charge of respondent
2's properties, brought the said properties to sale subject
to the aforesaid nominal nortgages in favour of respondent
1. Kanthanmani Seshamma purchased the said properties wth
her own noney but benam in the nane of respondent 1 on
condi tion that respondent 1 would reconvey the sai d
properties to the famly of respondent 2 whenever called
upon to do so. The allegation of respondent 1 that he had
obt ai ned possession of the properties was denied, and it was
urged that respondent 1 had no titleto the properties and
was entitled to no relief in thesuit filed by him That is
the substance of the pleas raised by respondent 2 and the
appel l ants joi ned respondent 2 in naking the sane pleas by
their separate witten statenent.

At the trial three issues were tried as prelininary  issues;
they were issues 5, 8 and 9. Issues 8, and 9 were in Tregard
to the court fees payable on the claimnmade in the plaint
and regarding the pecuniary jurisdiction of the Court. The
Court
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found that it had jurisdiction to try the suit and it val ued
the subject-matter of the suit at Rs. 2,411-7-2 on which
addi tional court fees was paid by respondent 1. Issue 5 was
as to whether the sale in favour of respondent 1 bound the
shares of the appellants in the famly properties. The
learned trial judge answered this issue in favour of the
appel l ants purporting to follow the Full Bench decision of
the Madras Hi gh Court in Ramasastrulu v. Balakrishna Rao
(1). According to the said decision the right of respondent
2 as the father of the appellants and nmanager of. the
undivided Hndu famly to sell the shares of his sons for
pur poses binding on the fanmily did not vest in the Oficia
Recei ver on his insolvency, and so the sale effected by the
Oficial Receiver in favour of respondent 1 did not, and
could not, in law bind the shares of the appellants in the
properties conveyed.

After these findings were recorded respondent 1 applied for
the anendrment of his plaint and the said anendnment was
al | owed. By this amendnent respondent 1 alleged that the
sui t properties were the self-acquired properties of
respondent 2 and so the appellants had no interest therein.
On this alternative plea it was urged by respondent 1 that
the properties sold by the Oficial Receiver to respondent 1
conveyed the entire properties which bel onged to respondent
2 alone. |In addition to this alternative claimnmade by an
amendnment respondent 1 al so made an alternative prayer that
he should be either given possession of the whole of the
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properties or 1/5th of the properties according as the
properties are found to be separate properties of respondent
2 or are held to be properties of the wundivided famly
consisting of respondent 2 and the appellants. These
alternative grounds taken by respondent 1 by virtue of the
amendment were traversed by respondent 2 and the appellants
in their additional witten statenents.

(1) I.L.R 1943 Mad. 83.

744

When the suit went to trial on the amended pl eadi ngs severa
i ssues were franed by the learned trial judge. |In addition
to the issues arising on the pleadings the learned tria
j udge franed suo notu one nore issue 1(a), whet her
respondent 1 was the benamidar of the appellants, and if yes
whet her the appellants could be allowed to plead the sane as
a defence in the suit. The learned trial judge found that
the suit properties were the joint famly properties of
respondent, 2 and the appellants. = Alternatively he held that
even if they were originally the self-acquired properties of
r espondent 2 they had been blended wth the famly
properties and thus becane the properties of the undivided

famly. He found that the shares of the appellants in the
said properties did not vest in the Oficial Receiver and so
were not conveyed to -respondent 1. He canme to the

conclusion that +the purchase by respondent 1 from the
Oficial Receiver was only a benam transaction for the
benefit of the appellants and that respondent 1 had not
obt ai ned possessiion of the properties at any time.
According to the learned trial judge the sale in favour of
respondent 1 was fraudul ent and was brought into. existence
to defraud the creditors of respondent 2; and this fraud had
been carried out and the creditors of respondent 2 had been
def r auded. Since the fraud had been carried out, the
| earned judge held respondent 2 and the appellants coul d not
be allowed to plead the sane as a defence in the suit. As a
result of this finding the |learned judge passed a
prelimnary decree in favour of respondent 1 for 1/5th share
in itenms 1 to 4 and 8 to 10 of the properties described in
the Schedule attached to the plaint. In regardto itens 5
to 7 on which the dwelling house of the famly was
constructed the |earned judge held that respondent 1 was
entitled to nonetary conpensation. Consistently wth the
prelimnary decree thus passed as to the share of respondent
1 the | earned judge
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al so directed that future nmesne profits shoul d be detern ned
under O 20, r. 12(c) of the Code of Civil Procedure.

Against this decree respondent 1 preferred an appeal, No.
288 of 1943, in the Court of the Subordinate Judge,, ~ West
Codavari at Ellore. In this appeal he clainmed that a decree
shoul d be passed in his favour in respect of the “whole of
the properties sold to himby the Oficial Receiver. The

appel l ants filed cross-objections and urged that the | earned
trial judge was in the error in framng issue 1 (a) suo notu
and challenged his conclusion on it. The appellate Court
agreed with the conclusions of the trial judge and so
di smi ssed both the appeal and the cross objections.

Against this appellate decree respondent | filed a Second
Appeal, No. 1656 of 1947, and the appellants filed cross-
obj ecti ons. This appeal came on for hearing before M.
Justice Raghava Rao and it was urged before himthat since
the Provincial Insolvency (Amendnent) Act No. 25 of 1948
which introduced s. 28A had cone into operation in the
meanwhil e retrospectively the decision of the Courts bel ow
that the Oficial Receiver could not in |law have sold the
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appellant’s shares in the fanmily properties could not |onger
be sustained. This contention was raised by respondent 1
It was nmet by the appellants by their counter-contention
that issue 1(a) had been sprung upon themas a surprise; it
had been framed by the trial court after it had heard
argunents on both sides and that the appellants had no
opportunity to showthat in fact the fraud contenplated by
the parties had not been effectively carried out. They
alleged that if the fraud had not been carried out the
principle of estoppel invoked against themcould not cone
into play. This contention raised by the appellants was
accepted by the H gh. Court which called for a finding by
the trial co-art on issue 1(a), after giving both the
parties an opportunity to adduce evi dence on the
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guestion about the conpletion or otherwise of the fraud
connected with the benam purchase. After remand the tria
court took evidence and made a finding that respondent 2 bad
successfully played fraud on his creditors by getting the
properties purchased by respondent 1 benam for his sons at
the sale held by the Oficial Receiver. In due course this
finding was submitted by the trial court to the H gh Court.
Thereupon the appellants filed objections to the said
fi ndi ng.

After this finding was received the second appeal was again
placed for bearing by M. Justice Ragghava Rao. At the
second hearing the appellants rai sed the point the anending
Act by which s.  28A was inserted in the Provi nci a
I nsol vency Act was ultra vires. ~The |earned judge overrul ed
the objections made by the appellants against the finding
submitted by the trail court on the issue remanded to it and
accepted that finding; but in viewof the fact ‘that the
vires of the amendi ng Act was chal | enged he thought it exp-
edi ent that the second appeal should be heared by a Bench of
two judges. That is how the second appeal canme before a
di vi si on Bench of the Madras High Court for final disposal
In its final judgnent the Hi gh Court has observed that the
argunent that Act 25 of 1948 was ultra vires was not pressed
before the H gh Court, that certain other grounds were
sought to be raised by the appellants but they were not
allowed to be raised; sothat in the result the nain
argunent urged before the Hi gh Court was whether having
regard to the fact that the fraud contenpl ated by respondent
2 and respondent 1 had been effectively carried out it was
open to the appellants to plead that- fraud agai nst
respondent 1 in respect of his claimfor possession of the
suit properties in the present suit. The Hi gh Court
considered the conflicting decisions on this point. and
adhered to the view which has prevailed in the  said Hgh
Court
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since the decision in Vodiana Kamayya v. Qudi sa. Mamayya
(1) and held that the appellants and respondent 2 were
estopped fromsetting up the fraud agai nst respondent 1 - in

his present suit. 1In the result respondent 1's claim in
respect of the whole of the properties conveyed to him by
the Oficial Receiver has been decreed. It is against this

decree that the appellants have cone to this Court wth a
certificate granted by the High Court and the principa

poi nt whi ch has been argued before us on their behalf by M.

Tatachari is that the H gh Court was in error in conmng to
the conclusion that in a case where both the transferor and
the transferee’ were equal in fraud and where the fraud
contenplated has been carried out it is not, open to the
appel lants to plead that fraud in defence against the claim
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made by respondent 1 to obtain possession of the properties
conveyed to himbenami by the Oficial Receive M. Tatachari
contends that where the parties are equally guilty estoppe
cannot be pl eaded agai nst the appellants and the estate nust
be allowed to remain where it rests

The point thus raised lies within a narrow conpass and the
material facts which giverisetoit are no longer in

di spute. The transaction in favour of respondent 1 is the
result of a fraudulent plan to which both he and respondent
2 agreed. In was effected with the nutual consent of the

vendore and the vendee to defraud the <creditors of the
vendor. That being so the transfer is not supported by any
consideration and the ‘transferee agreed to act as the
benam ndar until the transferor required himto reconvey the
properties to his sons. The object intended to be achieved
and the fraud initially contenplated by both the parties
have been achieved and the creditors of respondent 2 have
been defrauded. Possession of « the properties, however,
remai ned with respondent 2 and his sons the appellants; and
in the present
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section respondent 1 seeksto obtain possession of the
properties on the ground that a deed of conveyance has been

passed in his favour by the Oficial Receiver. Thus both
the parties are confederates in the fraud and are equally
guilty. Respondent / 2 and the appellants 'seek to resist

respondent 1's claimto recover possession of the properties
conveyed to claimon the ground that the conveyance is void
havi ng been effected for a fraudul ent purpose whi ch has been
carried out. They urge that it has not been supported by
any consideration and no title has passed in favour of the
transferee. Respondent 1 sheets this challenge to his title
by pl eadi ng that respondent 2 who participated in the fraud
cannot be allowed to plead his owmn fraud in support of his
refusal to part with the possession of the properties, and
he wurges that there is a conveyance duly executed in his
favour on which the Court nust act wthout permtting
respondent 2 to challenge its validity. The H gh Court his
upheld the plea of respondent 1 and has not allowed ‘either
respondent for the appellants to plead the fraud in  support
of their defence. 1Is this decision right? That is the
guestion which falls to be decided in the present appeal.

Reported decisions bearing on this question show that
consideration of this problemoften gives rise to what may

be described as a battle of |egal naxins. The ~ appell ants
enphasi sed that the doctrine which i's preem nently
applicable to the present case is ex dolo malo non oritur
action or ex turpi causa non oritur actio. In other words,

they contended that the right of action cannot arise out of
fraud or out of transgression of |law, and according to them
it is necessary in such a case that possession should rest
wher e it lies in pari delicto potior est conditio
possi denties; where each party is equally in fraud the |aw
favors him who is actually in possession, or where both
parties are equally guilty the estate will lie where it
falls. On the other hand, respondent 1 argues that the
proper maxim to apply is nenmp allegans suam turpitudi num
audi endumest ,
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whoever has first to plead turpitudi numshould fail; that
party fails who first has to allege fraud in which he
partici pated. In other words, the principle invoked by
respondent 1 is that a nman cannot plead his own fraud. In

deciding the question as to which maxi mshould govern the
present case it is necessary to recall what Lord Wight, M’
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R observed about these maxins in Berg v. Sadler and Moore
(1). Referring to the naximex turpi causa non oritur actio
Lord Wight observed that "this nmaxim though veiled in the
dignity of learned | anguage, is a statement of a principle
of great inportance; but like nost maxins it is nmuch too
vague and much too general to admt of application wthout a
careful consideration of the circunstances and of the
various definite rules which have been laid down by the
authorities". Therefore, in deciding the question raised in
the present appeal it would be necessary for us to consider
carefully the true scope and effect of the maxins pressed
into service by the rival parties and to enquire which of
would be relevant and applicable in the

circunstances of the case. It is comon-ground that the
approach of the Court-in determning the present dispute
must be conditioned solely by considerations of public
pol i cy. VWi ch principle would be nore conducive to, and
nore consistent-with, public interest, that is the crux of
the matter. To put-it differently having regard to the fact
that both the parties before the Court are confederates in
the fraud, which approach would be l'ess injurious to public
i nterest. Wi chever approach is adopted one party would
succeed and the other would fail, and so it is necessary to
enquire as to which party’s success would be less injurious
to public interest.

Qut of the two confederates in fraud respondent 1 wants a
decree to be passed in his favour and that nmeans he wants
t he active assistance of the Court in ‘reaching the
properties possession of

(1) [21937] 2 K. B. 158, 162.
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whi ch has been withheld fromhi mby respondent 2 ‘and’ the
appel lants. Now. if the defense raised by the appellants is
shut out respondent 1 would be entitled to a decree | because
there is an ostensi ble deed of conveyance which purports to
convey title to him in respect  of the properties in
guestion; but, in the circunstances’, passing a decree in
favour of respondent 1 would be actively assisting respon-
dent 1 to give effect to the fraud to which he was a ‘party

and in that sense the Court would be allowed to be used as
an instrument of fraud and that is <clearly and patently
i nconsistent with public interest.

On the other hand, if the Court decides to allow the plea
of’ fraud to be raised the Court would be in a position to
hold an enquiry on the point and determ ne whether itis a
case of mutual fraud and whether the fraud intended by both
the parties has been effectively carried out. If it is
found that both the parties are equally guilty and that the
fraud intended by them has been carried out ’'the position
would be that the party raising the defence is not” asking
the Court’s assistance in any active manner; all “that the
def ence suggests is that a confederate in fraud should not
be permtted to obtain a decree fromthe Court because the
docunent of title on which the claimis based really conveys

no title at all It is true that as a result of permtting
respondent 2 and the' appellants to prove their plea they
woul d i ncidental ly be. assisted in retaining their

possession; but this assistance is of a purely passive
character and all that the Court is doing in effect is that
on the facts proved it proposes to allow possession to rest
where it lies. It appears to us that this latter course is
| ess injurious to public interest than the-fornmer.

There can be no question of estoppel in such a case for the
obvi ous reason that the fraud in question was agreed by both
the parties and both parties have assisted 'each other’ in

t he

maxi s
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carrying out the fraud. Wuen it is said that a person
cannot
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plead his own fraud it really means that a person cannot be
permtted to go to a Court of Law to seek for its assistance
and yet base his claimfor the Court’s assistanceon the
ground of his fraud. In this connection it would be
relevant to remenber that respondent 1 can be said to be
guilty of a double fraud; first he joined respondent 2 in
hi s fraudul ent scheme and participated in the comm ssion of
fraud the object of which was to defeat the creditors of
respondent 2, and then he commtted another fraud in
suppressing fromthe Court the fraudul ent character of the
transfer when he nade out the claimfor the recovery of the
properties conveyed to him The conveyance in his favour is
not supported by any consideration and is the result of
fraud; as such it conveys no titile to him Yet, if the
plea of fraud is not allowed to be raised in defence the
Court 'would in substance be giving effect to a docunent
which is void ab-initio. Therefore, we are inclined to hold
that the paranount consideration of public interest requires
that the plea of fraud should be allowd to be raised and
tried, and if it is upheld the estate should be allowed to
remain where it rests. ~The adoption of . this course, we
think, is less injurious to public interest than the
alternative course / of giving effectt to a fraudul ent
transfer.
This question has 'been the subject nmatter  of judicia
decisions in nost of our Hi gh Courts; and it ~ appears that
the consensus of judicial opinion with the exception of the
Madras High Court is in favour of the view which we have
t aken. In Bonbay the principle that in dealing with a
contest between two participants in fraud posses. sion
should be allowed to remain where it rests appears to have
been consistently accepted until Chief Justice Sir Law ence
Jenkins struck a note of dissent in Sidlingappa Bi n
Ganeshappa v. Hrwa Bin Tukasa (1). Thereafter the
correctness of
(1) (1907) 1. L. R 31 Bom 405.
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this judgment was sonetinmes doubted in the -subsequent
decisions of the said H gh Court [Vide : Lakshman Balvant
Khi sti V. Vasudev Mhonir aj Pande(1)] and finally the Ful
Bench of the said Hi gh Court reversed the said decision of
Sir Lawence Jenkins in Guddappa Chi kkappa Kurbar v. Balaji
Ranji Dange (2). Since then the decision of the Full Bench
has been consistently followed in the Bonbay Hgh Court.
The sane vi ew has been accepted by the Calcutta, Allahabad,
Nagpur and Patna Hi gh Courts [Vida : Preomath Koer v. /Kaz
Mahormed Shazi d(3). Enperor v. Abdul Sheikh(4), Vil ayat
Husain v. Msran (5), Nawab Singh v. Daljit Singh (6), Qader
Baksh v. Hakim (7), Bishwanath g/o Karunashanker Shukla v.
Surat Singh alias Chhuttu Singh s/o Bhabhut Singh (s), and
J. C Field Electric Supply v. K Agarwala (9) (Case of
illegal contract)].

In Madras the earlier decisions of the High Court appear to
have, taken the sanme view [Vide: Venkataramana v. Viranma
(10), VYaramati Krish. nayya v. Chundru Papayya (11) and
Ragha. valu Chetty v. Adinarayana Chetty (12)]. |In the case
of Vodiana Kamayya v. Gudisa Mamayya (13), however, a
Di vi sion Bench of the Madras Hi gh Court upheld the view that
a person who has conveyed property benam to another for the
purpose of effecting a fraud on his creditors cannot, where
the fraud has been effected, set up the benam character of
the transaction by way of defence in a suit by the
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transferee for possession under the conveyance. Since then
this view has prevailed in the Madras High Court [vide :
Keppul a Kotayyar Naidu v. Chitrapu Mahal ak8hmanma (14) and
Muthu K R A R P. L. Arunarhalam Chettiar v. Bangaswarny
Chettiar (1.5)]. In our opinion

(1) (1930) 33 Bom L.R 356.

(2) 1. L. R 1941 Bom 575.

(3) (1903-4) 8 C. W M 620.

(4 A 1. R 1920 Cal. 90.

(5) (1923) 1. L. R 45 All. 396.
(6) (1936) 1. L. R 58 All. 842,

(7) (1932) 1. L. R 13 Lab. 713.

(8) Al. R 1943 Nag. 11 3.

(9)(1951) 1. R 30 Pat. 137

(10) (1887) 1. L. R 10 Mad. 17.

(11) (1 897) 1. L. R 20 Mad. 326

(12) (1 909) 1. L+ R 32 WMad. 323.

(13) (1917) 32 Mad. L. J. 484.

(14) (1933) | L. R 56 Mad. 616

(15) (21936) 1. L. R 59 Mad. 289.
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the view taken by these subsequent decisions of the Madras
H gh Court does not represent the true and correct approach
to the question.

In this connection/'we may incidentally refer to the
observati ons nmade by the Privy Council in T.. P. Petherpernal
Chetty v. R Mintandi Servai In t hat case the Privy
Council has no doubt ‘dealing with the question on the basis
that the purpose of the fraudulent conveyance had been
defeated and so different principles naturally came into
pl ay. Wil e discussing the problemin its broad aspect,
however, Lord Atkinson, who delivered the judgnent of the
Board, cited with approval the observations nade in. Mayne's
H ndu Law which clearly support the view'that we have taken
Says Mayne: 1 ’'The, fact that A has assunmed the name of B in
order to cheat X can be no reason whatever why a Court
shoul d assist or permt B to cheat AL But if A requires the
help of the Court to get the estate back into” his own
possession, or to get the title into his own nane, it may be
very material to consider whether A has actually cheated X
or not. |If he has done so by means of his alias,” then it
has ceased to be a mere mask and has becone a, reality. It
may be very proper for a Court to say that it will not all ow
him to resune the individuality which he has once cast off
in order to defraud others. |If, however, he has not
defrauded any one there can be no reason why the Court
shoul d punish his intention by giving his estate away to B
whose roguery is. even nore conplicated than his own This
appears to be the principle of the English decisions......
But where the fraudulent or illegal purpose has ~actually
been effected by means of the colorable grant then<the naxi m
applies In pari delicto potior est <conditio possidentis.
The Court wll help neither party and let the estate Ilie
where it falls (2)". Lord Atkinson has observed that  this
statement of the lawis correct and in that sense

(1) (1908) L. R 35 1. A 98.

(2) Mayne’ s H ndu Law, 7th Ed,p. 595 para 446(35 |.A p 102)
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the view that we have taken may be said to be consistent
wi th the opinion expressed by the Privy Council by approving
the statenment of the | aw nade by Mayne.

In support of the contrary view reliance is usually placed
on an early English decision in Doe, Dem Roberts agai nst
Roberts, Wdow (1). |In that case it was held that "ro nan
can be allowed to allege his own fraud to avoid his own
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deed; and, therefore, where a deed of conveyance of an
estate fromone brother to another was executed, to give the

latter a colorable qualification to kill game. The docunent
was as against the parties to it valid and so sufficient to
support an ejectment for the premses”". 1In dealing with the

guestion raised. Bayley, J. observed "by the production of
the deed, the plaintiff established a prima facie title; and
we cannot allow the defendent to be heard in a Court of
Justice to say that his own deed is to be avoided by his own
fraud;" and Holroyd, J., added that "'a deed nay be avoided
on the ground of fraud, but then the objection must come
froma person neither party nor privy to it, for no man can
allege his own fraud in order to invalidate his own deed".
This decision has, however, been commrented on by Taylor in
his "Law of Evidence".  According to Taylor "it seens how
clearly settled that a party is not estopped by his deed
from avoiding it by proving that it was executed for a
fraudulent, illegal or immoral purpose (2)". The | earned
Author . then refersto the case of Roberts (1) and adds "in
the subsequent —case of Prole v. Wggins (3) Sir Nicholas
Ti ndal observed that this decision rested on the fact that
the defence set up was inconsistent 'with the deed". Taylor
then adds that ",the case, however, can scarcely be
supported by this  circunmstance, for "in an action of
ej ectment by the grantee of an annuity to recover prem ses.
(1) (1819) 106 E. R/ 401.

(2) Taylor’'s "Law of Evidence", Vol.l, 11th Ed. p. 97,
par agr aph 93.

(3) (1837) 3 Bing. N C 235 6LJ. CP 2 43R R
621.
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on which it was secured, the grantor was allowed to show
that the prem ses were of |ess value than the annuity, and
consequently, that the deed required enrollnment, although he
had expressly covenanted in the deed that the prem ses were
of greater wvalue............. According to the ' |earned
author "the better opinion seens to be that where both
parties to an indenture either know, or have the ‘nmeans of
knowi ng, that it was executed for an.inmmoral purpose, or in
contravention of a statute, or of public policy, neither of
themw ||l be estopped fromproving those facts which render
the instrument void ab initio; for although-a party wll
thus in certain cases be enabled to take advantage of his
own wong, yet this evil is of a trifling nature in
conparison wth the flagrant evasion of the lawthat ~would
result from the adoption of an opposite rule" (P. 98).
I ndeed, according to Taylor, although illegality 1is not
pl eaded by the defendant nor sought to be relied upon by him
by way of defence, yet the Court itself, upon the illegality
appearing upon the evidence, will take notice of .it, and
will dismss the action Ex turpi causa non oritur actio. No
pol | uted hand shall touch the pure fountain of Justice" (P

93).
To the sane effect is the opinion of Story:(1) "In general,
where parties are concerned in illegal agreenents or other

transactions, whether they are mala prohibita or mala in se,
Courts of Equity following the rule of law as to
participators hi a common crime will not interpose to grant
any relief, acting upon the known nmaxim In pari delicto
potior est conditio defendentis et posidentis The old cases
often gave relief, both at law and inequity, where the party
woul d ot herwi se derive an advantage from his inequity. But
the nodern doctrine has adopted a nore severely just and
probably politic and noral rule, whichis to Ileave the
parties where it finds them giving no relief and no
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count enance to clains of this sort"’.

(1) Story’ s Equity Jurisprudence, Vol.l. s. 421; English
edition by Randell, 1920, S. 298.
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In judicial decisions where this question has been
consi dered a passage fromthe judgnment of Lord Mansfield, C
J., in Holman v. Johnson (1) is often quoted. |If we may say

so with respect the said passage very succinctly and
el oquently brings out the true principles which should
govern the decision of such cases. Said Lord Mansfield, C

J., "the objection that a contract is imoral or illegal as
between plaintiff and defendant sounds at all times very il
in the nouth of the defendant. It is not for his sake,

however, that the objection is ever allowed; but it is
founded in general principles of policy which the defendant
has the advantage of, contrary to the real justice, as
between him and the plaintiff, by accident, if |I nay say so
The principle of public policyis this- ex dolo malo non

oritur | actio. No~ Court will'lend its aid to a man who
founds " his~ cause of action-upon an inmmral or an illega
act. If, fromthe plaintiff’'s own stating or otherwise the

cause of action appears to-arise ex turpi causa or the
transgression of a positive |law of this country, there the

court says he has no right to be assisted. It is upon that
ground the Court goes; not for the sake of the defendant,
but because they wll not lend their aid to such a
plaintiff".

On behalf of the ‘respondents it ~was urged that t he
principles on which the appellants rely are applicable to
contracts and not to conveyances. A conveyance, it is
argued, rests on a different basis froma contract, and so
the English decisions can. not be pressed into service by
the appellants. We are not inpressed by this argunent.
Even if respondent 1 has based his case on a conveyance the
position still remains that as a result of the facts proved
by respondent 2 and the appellants the conveyance is void ab
initio. It is a docunent fraudul ently executed and as such
it conveys no title to the transferee at all. That being so
we do not think that in giving effect to the considerations
of

(1) (1775) 1 Cowrer 341.
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public interest or policy it makes any difference that the
deed on which the present suit is brought is one of
conveyance.

It is then contended that in deciding the point raised by

the appellants we nust |ook to the provisions of 's. 84 of
the Indian Trusts Act and nothing else. The I'ndian Trusts
Act is a conprehensive code and it is only in cases failing
under s. 84 that it would be permssible to the Court to
apply the equitable principles or to invoke considerations

of public policy as the appellants purport to do. Secti on
84 provides that where the owner of property transfers it to
another for an illegal purpose and such purpose is not

carried into execution, or the transferor is not as guilty
as the transferee, or the effect of pernitting t he
transferee to retain the property mght be to defeat the
provi sions of any law, the transferee rmust hold the property
for the benefit of the transferor. W do not see how this
section is material or can give any assistance in the
decision of the point before us. |In the present case the
transferee is not in possession of the properties and the
present case is not one of the three categories of cases
contenplated by the section. |If the argunment assunes that
the only cases where equitable principles can be invoked are
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cases falling under s. 84 and s. 84 is exhaustive in that
sense, we have no difficulty in rejecting the said argunent.
Since the present case is entirely outside s. 84 it
inevitably falls to be considered on considerations of
general policy, and as we have already held, judged in the
[ight of such considerations it must be held that the public
interest would be less injuriously affected if the property
is allowed to renain where it lies. Therefore, we nust hold
that the H gh Court was in error in not giving effect to the
finding recorded by the trial court that the fraud nutually
agreed upon and contenpl ated by respondents 1 and 2 had been
effectively carried out and that in the
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carrying out of the fraud both the parties were equally
guilty.

The appeal nust, therefore, be allowed and the suit
instituted by respondent 1 nust be dism ssed. In the
circunstances of this case we direct that the parties should
bear their own costs, throughout.

Appeal al'l owed.




