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ACT:

Punjab Civil Services (Punishnent and appeal) Rules, 1952,
rr. 3, 26(d), 8, 15--Gant of |eave-Power to revoke-Date of
| eave preparatory to retirement--1If dat e of
retirement--Comunication of revocation after (retirenment-
When effective-Right to retire--Restriction on-Constitution
of India, 1950, Arts. 19 and 23-Validity of r. 326(d).

Tape Record of Conversations-If |egal evidence-Wight of.
Governnment-Order of revocation of |eave and suspension of
Cvil Servant-Power- exercised mala fide and on extraneous
consi derations-H gh Court-Jurisdiction to interfere under
Art. 226 of the Constitution.

HEADNOTE

The appellant was a civil surgeon in the enploynent of the
State of Punjab having joined the Punjab Civil Medica
Service in 1947. |In 1956 he was posted to Jullunder where
he remained till he proceeded on |eave preparatory to
retirement sonetine in Decenber 1960. Hs |eave was
sanctioned on Decenber 18, 1960, and was notified in the
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Punjab Gazette dated January 27, 1961. On June 3, 1961, the
CGovernor of Punjab passed orders suspending the appellant
with imediate effect and revoking his |eave as t he
CGovernment had decided that a departnental enquiry be
instituted against him wunder s. 7 of the Punjab G vi
Servi ces (Puni shment and Appeal) Rules, 1952. The Governor
further passed an order wunder r. 3.26(d) by which "A
gover nirent servant under suspension on a char ge of
m sconduct shall not be ............ permitted to retire on
his reaching the date of conpul sory retirement but shoul d be
retained in service until the enquiry into the charge is
concluded and a-final order is passed thereon.”™ The order
under r. 3.26(d) was ‘that in view of the appellant’s
reaching the age of superannuation on June 16, 1961, he
should be retained in'service beyond that date till the
conpletion of the -departnmental enquiry. These orders
reached the appellant, according to him only on June 19,
1961,  but they were published in the Punjab Governnent
Gazette Extraordinary dated June 10, 1961. By a wit
petition filed under Art. 226 of the Constitution of India
before the High Court of Punjab, the appellant challenged
the legality of the orders of suspension, revocation of
| eave, retention in service after the date of superannuation
and institution of the departnmental enquiry, on the grounds
inter alia, (1) that the rules governing his service did not
enpower the Governor to pass the inpugned orders, and (2)
that the inmpugned orders were passed nala fide by or at the
i nstance
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of the Chief Mnister, who was in-charge of the departnent
of Health and who was personally hostile to himby reason of
certain incidents, and that the orders were pronoted by the
desire on the part of the Chief Mnister to weak personally
hi s vengeance on the appell ant.

HELD: (i) Under r. 8.15 of the Punjab  Civil Services
(Puni shnent and Appeal) Rules thereis no restriction on the
power of revocation of |eave with respect to the tine when
it is to be exercised, and the authority enpowered 'to / grant
| eave has the discretion to revoke it even after the officer
to whom | eave had been sanctioned had proceeded on |eave,
(ii)The date fromwhich a Governnent servant is on |eave
preparatory to retirement cannot be treated as the date of
his retirement fromservice, and an order of suspension of
the CGovernnent servant during such |eave is valid.
(iii)Though the orders of suspension and. revocation
dated June 3, 1961, were actually conmmunicated to the
appellant only after the date of his retirenent,  since he
was on | eave the said orders were effective fromthe nonent
they were issued.

Bachhittar Singh v. State of Punjab, A l.R 1963 S.C/ 395
and State of Punjab v. Sodhi Sukhdev Singh, [1961] ‘2 S.C R
371, distinguished.

(iv) The appell ant had no absolute right to opt for retire-
ment on his attaining the age of superannuation, that —any
such option was subject to r. 3.26(d) which applied to —him
and that his case came under that rule as he was on the date
of his conpul sory retirenment under suspension on charges of
m sconduct .

(v)Whenever any charge of msconduct is under enquiry by
the Government, be it informally or formally, the Governnent
is conpetent to suspend the Governnment servant and, if the
requirenents ofthe case require, to take action under

s. 3.26(d).

(vi)The provisions of r. 3.26(d) do not contravene Arts. 19
and 23 of the Constitution of India.
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(vii)Rendering of the tape recorded conversation can be

| egal evidence by way of corroborating the statenents of a
person who deposes that the other speaker and he carried on
that conversation or even of the statenent of a person who
may depose that he overheard the conversation between the
two persons and what they actually stated bad been tape
recorded. Wei ght to be given to such evidence will depend
on the other factors which may be established in a
particul ar case.

Per Das, Subba Rao and Raj agopal a Ayyangar, JJ.-(i) Were an
authority exercising a power has taken into account as a
rel evant factor something which it could not properly take
i nfo account, the exercise of the power would be bad. Were
the purposes sought to be achieved are m xed, sone relevant
and sonme alien to the purpose, the difficulty is resolved by
finding the
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dom nant purpose which inpelled the action, and where the
power 'itself is conditioned by a purpose, the courts would
i nval i date “the -exercise of the power when an irrelevant
purpose is proved to have entered the mind of the authority.
(ii)The Court is not an appellate forumwhere the correct-
ness of an order of Governnent coul d be canvassed and it has
no jurisdiction to substitute its own view as to the

necessity or desirability of initiating di sciplinary
proceedi ngs, for the entirety of the power, jurisdiction in
that regard is vested in law inthe Gover nment . The
only question which could be consideredby the court is

whet her the authority vested with the power has pai d
attention to or taken.into account circunstances, eventsor
tters

whol |y extraneous to the purpose for which the powerwas

d,

or whet her the proceedi ngs have been initiated nal afide

for satisfying a private or personal grudge of the authority
against the officer. |If the act is in excess of the power
granted or is an abuse or nisuse of power, the matter s
capabl e of interference and rectification by the Court.
(iii)lt 1is not correct to say that mala fides in the
sense of inproper notive could be established only by direct
evidence, that 1is, that it must be discernible from the
order inpugned or must be shown fromthe noting in the file
which preceded that order. |If bad faith would vitiate the
order, the sane can be deduced as a reasonable and
i nescapabl e inference from proved facts.

Muni ci pal Council of Sydney v. Canbell, [1925] A.C. 338,
Short v. Poole Corporation [1926] 1 Ch. 66, Vatcher v.
Paul |, [1915] A C 372, Sadler v. Shefield  Corporation
[19241 1 Ch. 483, Earl Fitzwilliamv. Mnister of T. ~ & C.
Pl anni ng, 119511 2 K. B. 284 and General Assenbly of Free
Church v. Overatoun, [1904] A C. 515, relied on

Per Dayal and Mudhol kar, JJ. (dissenting). On the facts,
the domi nant notive which induced the Government to take ac-
tion against the appellant was not to take disciplinary
proceedi ngs against himfor m sconduct which it bona fide
bel i eved he had conmitted, but to weak vengeance on him for
incurring his wath and for the discredit that he had
brought on the Chief Mnister; the inpugned orders were
vitiated by mala fides, in that they were nmotivated by an
i mproper purpose which was outside that for which the power
of discretion was conferred on Governnent ; and the said
orders revoking the | eave granted and placing the appellant
under suspension and directing an enquiry into the charges
agai nst him shoul d be set aside.

Quaere, whether the provision in Art. 310(1) of the Consti-

veste
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tution of India that "menbers of a Cvil Service of a State
hol d office during the pleasure of the Governor", conferred
a power on the State Governnment to conpel an officer to
continue in service of the State against his will apart from
service Rules which mght govern the matter even after the
age of superannuati on was reached.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal NO . 80 of 1963.
Appeal fromthe judgnent and order dated April 4, 1962, of
the Punjab High Court in Cvil Wit No. 961 of 1961

The appel | ant appeared in person

C. K. Daphtary, Attorney Ceneral, Mhinder Singh Punnu
Deputy Advocat e- General , Punjab-and B. R G K. Achar for P
D. Menon, for the respondent.

Sept enber /2, 1963. ~The judgnent of S. K Das, K Subba Rao
and N. 'Rajagopala Ayyangar, JJ., was delivered by N
Raj agopal a Ayyangar, JJ. The dissenting Opi ni on of Raghubar
Dayal and J. R Midhol kar, JJ., was delivered by Raghubar
Dayal , J.

AYYANGAR, J.-This appeal is against a judgment of the High
Court, Punjab, dismssing a petition filed by the appellant
in that Court under Art. 226 of the Constitution and has
been preferred pursuant to a certificate of fitness granted
under Art. 133(1) (c).

The appellant was a Civil Surgeon-in the enploynent of the
State Government who had been granted | eave preparatory to
retirement, and subsequently, in June 1961, -orders were
passed by Governnent (1) revoking the leave he had
originally been granted and recalling him to duty, (2)
si mul taneously placing himunder ~ suspension pending the
result of an inquiry into certain charges of m sconduct, and
(3) ordering a departmental inquiry against him The
legality of these orders was chal l'enged by the appellant in
the petition that he filed in the High Court. The petition
was dism ssed by the | earned Judges, but on application by
the appellant, he was granted a certificate of fitness on
the strength of which he has filed the present appeal

The facts of the case leading up to the appeal before us are
set out by our learned Brother Dayal, J. in his judgnment
fully and in great detail and so we have thought it unneces-
sary to cunber this judgnent with them Two points  were
urged before us by the appellant who argued the case in
person and presented the facts and the | aw with conmrend-
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able clarity and noderation. The first of them was /that
every one of the inpugned orders of June 1961 (a) recalling
himfromthe | eave previously granted, (b) placing himunder
suspension pending an inquiry, and (c) starting an ‘inquiry
against himwere illegal for the reason that such action on
the part of CGovernment was contrary to and not permtted by
the relevant Service Rules applicable to him The second
ground of challenge was that these orders, assum ng them to
be within the power of CGovernment on a proper interpretation
of the rules were passed nala fide, by or at the instance of
the Chief Mnister, Punjab, who was personally hostile to
him by reason of certain incidents and circunstances which
he set out and that the inpugned orders were pronpted by the
desire on the part of the Chief Mnister to weak personally
hi s vengeance on the appell ant.

The relevant rules on the topic as well as their interpre-
tation have all been dealt in the judgment of Dayal, J., and
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we agree inthe main with his conclusion that the orders
i mpugned were not beyond the power of the Governnent. We
shoul d, however, add that we should not be taken to have
accepted the interpretation which Dayal, J., has placed on
each one of the several rules which he has considered.
Besi des, we should not be taken to have acceded to the
submi ssion of the | earned Attorney-General who appeared for
the respondent-State, that the provision in Art. 310(1) of
the Constitution that "menbers of a Gvil Service of a State
hol d office during the pleasure of the CGovernor", conferred
a power on the State Government to conpel an officer to
continue in service of the State against his will apart from
service rules which mght govern the matter even after the
age of superannuati on was reached, or where he was enployed
for a defined term even after the termof his appointnent
was over. W consider that to construe the expression "the
pl easure of the Governor" in that manner woul d be patently
unwarranted besides being contrary to what this Court said
in State of Bihar v. Abdul Mjid(1l). 1In the view which we
have taken on the second ground of challenge to the orders
of CGovernnent we have not considered it necessary to exam ne
in detail the several rules to which our attention was drawn
or their proper interpretation.

We shall now proceed to deal with the second point

(1) [1954] S.C R /786 at p. 799.
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urged before us viz., that the order was passed nmmla fide
and so could not be allowed to stand.  Before entering into
the details of the allegations made, the evidence in their
support and the inferences to be drawn therefrom we
consider it useful to state the principles underlying this
branch of the law. The Service Rules which “are 'statutory
vest the power to pass the inpugned orders on the Govern-
ment . The expression 'CGovernment’ in the context ' is the
functionary within the State who is vested wth executive
power in the relevant field. <O course, the Constitution
vests the executive power in a State in the Governor but he
is constitutionally directed to act on the aid and advi ce of
his Mnisters. |In the case before us it is comon ground
that it was the Chief Mnister who was incharge of the
Heal th Departnent in which the appellant was enployed and it
was’' therefore the Chief Mnister as the Mnister in-charge
of that portfolio who initiated these proceedi ngs though the
formal orders of the Mnistry were issued by the Secretaries
etc. of the Departnment in the nanme of the Governor. For the
pur poses of the present controversy the functionary who took
action and on whose instructions the action was taken
agai nst the appell ant was undoubtedly the Chief Mnister and
if that functionary was actuated by mala fides  in taking
that action it is clear that such action would be vitiated.
In this context it is necessary to add that though the
| earned Attorney-General at first hinted that he would raise
a legal contention, that even if nala fides were established

against the Chief Mnister still the inmpugned orders could
not be set aside, he did not further pursue the matter, but
proceeded, if we may say so rightly, to persuade us that
mal a fi des was not nmade out by the evidence on record. Such
an argument, if right, would mean that even fraud or
corruption, | eaving aside mala fides, would not be
exam nable by a Court and would not vitiate admnistrative
orders. As Lord Denning said in Lazarus Estates, Ltd. .
Beasl ey(1)

“"No judgnent of a court, no order of a Mnister, can be
allowed to stand if it has been obtained by fraud." In the

circunmstances we do not consider it necessary to deal wth
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this aspect nore fully or in greater detail. |If this were
put aside, the second ground of attack on the orders may be
viewed fromtwo rel ated aspects--of ultra vires
(1)[1956] 1. Al E R 341, 345.
739
pure and sinple and secondly as an infraction of the rule
that every power vested in a public body or authority has to
be used honestly, bona fide and reasonably, though the two
often slide into each other. Thus Sir Lyman Duff, speaking
in Municipal Council of Sydney v. Canpbell (1) in the context
of an allegation that the statutory power vested in a
muni ci pal corporation to acquire property had been used in
bad faith which was held to have been proved stated
"A body such as the Minicipal Council of
Sydney, _authorised to take land conpulsorily
for specified purposes, will not be pernitted
to exercise its powers for different purposes,
and if it attenpts to do so, the Courts wll
interfere. As Lord Loreburn said, in Mrquess
of ~Canricarde v. Congested Districts Board
(79 J.P. 481)
"Whether it does so or not is a question of
fact." ~\Were the proceedings of the Counci
are attacked wupon this ground, the party
i npeachi ng those proceedi ngs nust, of course,
prove that the Council, though professing to
exercise its powers for the statutory purpose,
is in fact enmploying themin furtherance of
some ul terior object.”
Simlarly, in Short v. Poole  Corporation(")
Pol | ock M- R observed
"The appell ants (represented before the Court
by Mugham K. C. -afterwards Lord Maugham do
not contest the proposition that where an
authority 1is constituted under statute to
carry out statutory powers with which it is
entrusted, . . ... . if an attenpt is ' made to
exerci se those powers corruptly-as under the
i nfluence of bribery, or mala fide-for sone
i mproper purpose, such an attenpt nust fail
It is null and void see Reg. v. Governors _of
Darlington School (6 QB. 682, 715)."
In, the same case Warrington, L. T., said
"No public body can be regarded as having
statutory authority to act in bad faith or
fromcorrupt notives and any action purporting
to be that of the body, but proved to be
conmmitted in bad faith or from corrupt
(1) [1925] A.C. 338.
(2) [1926] 1 Ch. 66, 85.

740
noti ves, would certainly be held to be
i noperative. It may be al so possible to prove

that an act of +the public body, t hough
perfornmed in good faith and without the taint
of corruption, was so clearly founded on alien
and irrelevant grounds as to be outside the
aut hority conferred upon the body, and
therefore inoperative. It is difficult to
suggest any act which would be held ultra
vires under this head, though perforned bona
fide,’
(Vi de pages 90-91)."
It was really the first aspect of ultra vires that was
stressed by Lord Parker when in Vatcher v. Paull (1) at page
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378 of the report he spoke of a power exercised for a
purpose or wth an intention beyond the scope of or not

justified by the instrunent creating the power. In |egal
parl ance it would be a case of a fraud on a power, though no
corrupt notive or bargain is inputed. 1In this sense, if it

could be shown that an authority exercising a power has
taken into account-it nay even be bona fide and wth the
best of intentions,--as a relevant factor sonething which it
could not properly take into account, in deciding whether or
not to exercise the power or the manner or extent to which
it should be exercised, the exercise of the power would be
bad. Sonetimes Courts are confronted with cases where the
pur poses sought to be achieved are m xed, -sone rel evant and
sone alien to the purpose. . The courts have, on occasions,
resolved the difficulty by finding out the domi nant purpose
which inpelled the action, and where the power itself s
condi tioned by a purpose, have proceeded to invalidate the
exerci se of the power when any irrelevant purpose is proved
to have ‘entered the mnd of the authority (See Sadler .
Sheffield Corporation(2) as also Lord Denning’s observation
Earl Fitzwilliametc. v. Mnister of T. & C  Planning(3).
This is on the principle that if in such a situation the
domi nant purpose is unlawful then the act itself is unlawfu

and it is not cured by saying that they had another purpose
whi ch was | awf ul

As we said earlier, the two grounds of ultra vires and nmla
fides are thus nost often inextricably m xed.. Treat-

(1) [1915] A C. 372. (2) [1924] 1 Ch. 483.
(3) [1951] 2 K. B. 284, 307.
741

ing it as a question of ultra vires, the question is what is
the nature of the power?; has it been granted to achieve a
definite object?-in which case it would be conditioned by
the purpose for which it is vested.” Taking the present case
of the power vested in Covernment to pass the inpugned
orders, it could not be doubtedthat it 1is vested in
Government for acconplishing a defined public purpose \viz.,
to ensure probity and purity in.the public services by
enabling disciplinary penal action against the nmenbers of
the service suspected to be guilty of misconduct. The
nature of the power thus discloses its purpose. |n t hat
context the use of that power for achieving analien
pur pose-wr eaki ng the mnister’s vengeance on theofficer
woul d be nala fide and a col ourabl e exerci se ofthat
power, and woul d therefore be struck down by theCourts.:
In this connection we might cite a dictumof Lord Lindley in
CGeneral Assenbly of Free Church etc.v. Overtoun(1l) when the
| earned Lord said at page
695
"I take it to be clear that there 'is a
condition inplied” in this as well as-in other
i nstruments which create powers, nanely, that
the power shall be used bona fide for the
pur poses for which they are conferred.”
Doubt | ess, he who seeks to invalidate or nullify any act  or
order must establish the charge of bad faith, an abuse or a
m suse by CGovernnent of its powers. Wiile the indirect
notive or purpose, or bad faith or personal ill-will is not
to be held established except on clear proof thereof, it is
obviously difficult to establish the state of a man’s mind
for that 1is what the appellant has to establish in this
case, though this may sonetinmes be done (See Edgington v.
Fitzmaurice(2)). The difficulty is not | essened when one
has to establish that a person in the position of a ninister
apparently acting on the legitimte exercise of power has,
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in fact, been acting mala fide in the sense of pursuing an
illegitimate aim We nust, however, denur to the suggestion
that nmala fide in the sense of inproper notive should be
established only by direct evidence that is that it nust be
di scernible fromthe order inmpugned or nmust be shown from
the notings in

(1) [1904] A.C. 515, 695.

(2) [1885] 29 C. D. 459.
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the file which preceded the order. |If bad faith would
vitiate the order, the same can, in our opinion, be deduced
as a reasonabl e and inescapable inference from proved facts.
Pausing here, we mght summarise the position by stating
that the Court is not an appellate forum where t he
correctness of an order of CGovernnent could be canvassed
and, indeed,. it has no 'Jurisdiction to substitute its own
view as to the necessity or ~desirability of initiating
di sciplinary proceedings, for the entirety of the power,
jurisdiction and discretion in that regard is vested by |aw
in the 'CGovernnent. The only question which could be
consi dered by the Court is whether the authority vested with
the power has paid attention to or taken into account
ci rcunmst ances, events or matters wholly extraneous to the
purpose for which  the power was vested, or whether the
proceedi ngs have beeninitiated mala fide for satisfying a
private or personal’ grudge of the authority against the

officer. Ifthe act is in excess of the power granted or
i s an abuseor misuse of power, the matter is capable of
interferenceand rectification by the Court. In such an

event the fact that the authority concerned denies the
charge of mala fides, or asserts the absence of oblique no-
tives or of its having taken into consideration inproper or
irrelevant matter does not preclude the Court from enquiring
into the truth of the all egati ons nade agai nst the authority
and affording appropriate reliefs to the party aggrieved by
such illegality or abuse of power in the event  of the
al | egati ons bei ng nmade out.

Before entering on a discussion of the question whether the
appel | ant has established that the action of CGovernnent was
vitiated by nala fides, we consider it Pertinent to make a
few prelimnary observation. |In considering the evidence we
have kept in view the high position which the Chief Mnister
holds in the State and are conscious of the fact that
charges of a personal nature nade against such a dignitary
are not to be lightly accepted. W have also borne in" mnd
that charges of personal hostility are easily and very often
made by persons who are subjected to penal or quasi pena
proceedi ngs against those who initiate them and  have
therefore made full allowance for these factors, and we have
exam ned
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and weighed the evidence with anxious care. W would only
add that the fact that two of our brethren feel differently
on this matter has hei ghtened our responsibility and in the
care to be bestowed in appreciating the evidence. The
Constitution enshrines and guarantees the rule of |law and
Art. 226 is designed to ensure that each and every authority
in the State, including the Governnment, acts bona fide and
within the limts of its power and we consider that when a
Court is satisfied that there is an abuse or m suse of power
and its Jurisdiction is invoked, it is incunbent on the
Court to afford justice to the individual. It is with these
considerations in mnd that we approach the facts of this
case.

The allegations in the wit petition filed by the appellant
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on this matter nay be summarised as foll ows :
(1) The appel | ant was requested by the Chief
Mnister to perform an operation on hi s
son- - Suri nder Singh-in April 1960. The
operation was performed. The Chief M nister
desired that after the operation his son
shoul d stay under the care of the appellant at
Jul l undur during his conval escence. Surinder
however, left the appellant’s place and the
Chief M nister becane angry for the supposed
negl i gence of the appellant in pernmitting this
to happen.
(2) The Chief Mnister hinself and the
nenbers of his famly made several requests to
the appellant to show undue favours to certain
patients who wer e recommended to t he
appellant. These were conplied with, but when
subsequently the appellant refused to conply
with further requests the Chief M ni st er
turned hostil e.
(3) The Chief Mnister's wife had been
asking for nedicines to be sent to her by the
appel lant for the use of herself, and her

rel ations from the hospital stores of
j ul ' undur-. The appel | ant, however, sent her
the nedicines, though not from the hospita
but | buying them hinself in the nmarket. The

Chi ef Mnister’s wife also ' wanted sone
expensi ve articles like Singer Sewi ng nmachi nes
etc. to be sentto her gratis. This the ap-
pellant did but the refusal to conply wth
fur-
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ther denmands of the sane type angered the
Chief Mnister.

(4) One Kirpa Singh was working as the
manager of an autonobile concern Kknown as
National Modtors, Jullundur which was either
directly or indirectly owed by Surinder-the
son of the Chief Mnister. The appellant at
t he i nstance of the Chi ef M ni ster
accommodat ed Kirpa Singh in his own house  and
besi des provided himw th board. This went on
for about 7 nonths but in or about April, 1960
the appell ant desired Kirpa Singh to ook out
for a |lodging and board elsewhere -and the
latter had to do so. This was a further cause

of irritation and anger for the Chi ef
M ni ster.

(5) Several matters recited above were in
April 1960 or thereabouts and as a result of

the hostility devel oped by reason of these the
appel  ant was accused, in Septenber 1960, of
showi ng undue favours to Akali prisoners —who
were | odged at the District Jail at Jullundur

This allegation was false and was |ater not
pressed.

(6) The Chief Mnister desired to have the
hel p of the appellant as an expert to instruct
the police officers who were conducting the
prosecution in what is known as the Karna

Mur der case. The appel l ant had given sone
sort of assurance to the Chief Mnister that
the prosecution would succeed. It failed

bef ore the Sessions Judge and subsequently the
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appeal by the State was dism ssed by the High
Court of Punjab and finally an application for
special |eave was dismissed by this Court.
The Chief Mnister became very angry with the
appel l ant because the assurance given to him
that the prosecution would succeed had been
belied and the Chief Mnister felt chagrined
at the result.
(7) One Dr. Dhillon who was a Juni or Medica
Oficer in the Punjab Medi cal Service
acconpanied the Chief Mnister as a nmedica
attendant in 1956-57. Under the rules the
Chief Mnister was not entitled to this type
of nmedical attention. There was sonme dispute
as regards the
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salary payable to Dr. Dhillon during the
period when he was with the Chief Mnister.
The _appellant was requested to give a false
certificate regarding the services of Dr.
Dhil | on. The Chief Mnister conplained that
though several =~ years had passed, Dhillon's
salary for the 45 days that he had been wth
the Chief Mnister had not yet been paid to
hi m The appellant refused to conply this
demand / and this was a  further source of
irritation and hostility.
The appellant’s further case is that as a result of these
incidents or sources of irritation and displeasure of the
Chief Mnister, the Chief Mnister was thinking of taking
sone steps agai nst himand that he got a conplaint against
hi m on Cctober 29, 1960 which he sent up for investigation
The charge then made agai nst the appellant was that on July
5, 1960 he had refused to exam nea wonman-patient who had
cone to the hospital with an out-door chit and that the
husband of the wonman was forced topay a sumof Rs. 16.00
for her examination at his residence. On the excuse that
this conpl aint had been nade, the appellant was transferred
from Jullundur to Anritsar by an order dated Decenber 6,

1960. It was stated by the appellant that in the State
officers were wusually transferred only during the nonths
March or April, so that the education of their children etc.

m ght not be interrupted by the change of station, but that
his transfer in Decenber was therefore out of the ordinary
and done with a view to inconveni ence and huniliate him and
deprive him of his practice at Jullundur. The appel | ant
thus having realised the hostility of the Chief Mnister and
not desiring to continue much longer in service, nade an

application for |eave preparatory to retirenent. He' was
reaching the age of 55 on June 15, 1961 and he applied for
leave wuntil that period. H's |leave was sanctioned wth

effect from Decenmber 18, 1960 and this was gazetted on
January 27, 1961. It is this |eave that was revoked by the
i mpugned orders on June 3, 1961 and under these the —ap-
pellant was placed under suspension and an inquiry was
started later in the matter.

Bet ween these two dates i.e. between Decenmber 1960 and June
1961, however, some events happened which

48-2 S. C. Indial64
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are set out in the petition require to be stated. It would
be seen that when the | eave preparatory to retirenent which
was applied for was sanctioned, the Government had already
with themthe conplaint made on Cctober 29, 1960 relating to
the charge that the appellant had inproperly demanded a sum
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of Rs. 16.00 froma patient desiring treatment at the
Jul l undur hospital. That related to an incident of July
1960 and was apparently not thought to be serious enough to
justify the refusal of the leave applied for. But after the
| eave was sanctioned, in the issue of the Wekly newspaper
Blitz dated the 15th January, 1961 there appeared an article
in which allegations were nade agai nst the Chief Mnister.
Several of the allegations were those which we have
mentioned earlier as having been nmade by the appellant in
his petition and stated to be the reasons for the hostility
of the Chief Mnister. The appellant however was not named
as such in the article. It nust however have been apparent
to those acquainted with the nmatter that it was the
appel l ant from whom t hese favours were sought or obtai ned by
the Chief Mnister. It is the case of the appellant that
the Chief Mnister who was in Delhi at that tinme nmust have
been apprised of the contents of the article even on January
13, 1961 and this does not seem i nprobable because it is
conmon  know edge that copies of this weekly are available in
Del hi even  two - days before the date it bears. In the
absence of any affidavit fromthe Chief Mnister, and there
is none on the record, it is not possible to say whether the
article in the Wekly was or was not seen by him on the
13th. On that day-January 13, 1961, however, the Inspector
(Vigilance), Jullundur addressed a comunication to the
appel  ant  enqui ring whether the appellant who had by then
gone to Kanpur (it is to he renenbered he was then on | eave)
would cone to Jullundur for clarifying certain points in
relation to an inquiry which had been ordered by the Punjab
CGover nrent . It is stated that this was in _connection wth
the conplaint regarding the inproper receipt of ~Rs. 16.00
froma patient who had cone to the hospital for treatnent in
July 1960. The Vigilance |Inspector nade sone inquiries of
the appellant and exami ned the records at the hospital in
February, 1961. On March 18, 1961 the appellant’s wife
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wote a letter tothe 'Blitz’ confirmng the allegations
against the Chief Mnister which had already appeared in
that paper in its issue of January 15, 1961 and in the same
nont h- March 1961 the appellant’s wife circul ated Menbers of
Parliament and others with the details ofthe allegations
found in the newspaper. It is the case ofthe —appellant

that these matters occasioned the hostility of the Chi ef
M ni ster and that the inpugned orders passedin June 1961
wer e passed not bona fide for the purposeof conducting

an inquiry into his conduct but to harassand humi I at e
him and thus weak vengeance on himfor the part that he
pl ayed in bringing down the reputation of the Chief Mnister
by the disclosures. As we observed earlier, if the
appellant is able to establish that the nain object and
purpose of the initiation of the inquiry was not- in the
interest of the Service or to ascertain any m sconduct on
the part of the appellant, but that the dom nant notive and
pur pose was the harassment and humiliation of the appellant
for his refusal to yield to the demands of the Chief
M ni ster or the menbers of his famly at sonme stages, and in
defam ng himopenly at the later stage, it would clearly be
a case of mala fides and the inpugned orders have to be set
asi de.

W shall first take wup for consideration the severa
al l egations that have been nmade and see whether they had
been satisfactorily made out. Before proceeding further it
is necessary to state that allegations of a personal cha-
racter having been made against the Chief Mnister, there
could only be two ways in which they could be repelled.
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First, if the allegations were wholly irrelevant, and even
if true, would not afford a basis upon which the appellant
would be entitled to any relief, they need not have been
answered and the appellant could derive no benefit from the
respondents not answering them W have already dealt wth
this matter and have made it clear that if they were true
and made out by acceptable evidence, they could not be
ignored as irrelevant ; (2) If they were relevant, in the
absence of their intrinsic inprobability the allegations
could be countered by docunentary or affidavit evidance
which would showtheir falsity. 1In the absence of such
evi dence they could be disproved only by the party agai nst
whom t he al | egati ons were made denying the
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same on oath. In the present case there were serious al-
| egati ons nmade against the Chief Mnister and there were
several matters of which he alone could have persona
know edge and t herefore which he al one could deny, but what
was, however, placed before the Court in answer to the
charges made against the Chief Mnister was an affidavit by
the Secretary to Governnent in the Medical Departnment who
could only speak fromofficial records and obviously not
from personal know edge about the several nmatters which were
al | eged against the -Chief Mnister. |In these circunstances
we do not think/it would be proper to brush aside the
al | egati ons nade by the appellant particularly in respect of
those matters where they are supported by sone evi dence of a
docunentary nature seeing that there is no contradiction by
those persons who al one could have contradicted them In
making this observation we havein mnd the Chief Mnister
as well as Ms. Kairon-agai nst whom al |l egati ons  have been
made but who have not chosen to state on oath'the true facts
according to them

Bef ore passing on to a consideration of the details of the
several allegations there is one matter to which we ought to
make reference at this stage and that is the admssibility
and evidentiary value of the tape-recorded tal ks which have
been produced as part of his supporting evidence by the

appel | ant . The |learned judges of the H gh Court without
saying in so many ternms that these were inadmissible in
evi dence, this being the contention raised by the
respondent - St at e, have practically put-—them out of

consideration for the reason that tape-recordings were
capable of being tanpered with. Wth respect we cannot
agr ee. There are few docunents and possibly no piece of
evi dence which could not be tampered with, but that would
certainly not be a ground on which Courts could reject

evidence as inadm ssible or refuse to consider it. |t . was
not cont ended bef ore us the t ape-recordi ngs wer e
inadmi ssible. In the ultinate analysis the factor mentioned

woul d have a bearing only on the weight to be attached to
the evidence and not on its admissibility. Doubtless, if in
any particular case there is a well-grounded suspicion, not
even say proof, that a tape-recording has been tanpered
with, that would be a good ground for
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the Court to discount wholly its evidentiary value. But in
the present case we do not see any basis for any such
suggesti on. The tape-recordings were referred to by the
appellant in his wit petition as part of the evidence on
which he proposed to rely in support of his assertions as
regards the substance of what passed between him and the
Chief Mnister and the nenbers of the latter’'s fanmily on the
several matters which wece the subject of allegations in the
petition. Before the witten statement of the State was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 43

filed, the respondent-State nmade an application to the Court
on August 23, 1961 in which they averred
"The respondents are not in a position to give
a complete and full reply to the assertions
made by the petitioner w thout inspecting the
original records and w thout knowi ng and (sic)
renderings of the so-called tape-recordings
nentioned by the petitioner in his
af oresai d petitionThe applicant, therefore,
prays that thepetitioner nay be ordered to
pl ace on recordthe renderings of the so-
call ed tape-records.”
On Novenber 3, 1961 the Court passed an order
in which it recorded
"As regards the renderings of the t ape-
records, on- which the petitioner relies,
| ear ned Counsel f or t he petitioner
undertakes to play the tape-recorder before
the respondent wthin a fortnight from the
date of the putting in of the above renderings
on a date suitable to both the sides.”
Agai n on Decenber 14, 1961 the State nade an application to
the Court to nodify the order dated Novenber 3, 1961 by
directing the appellant to play the tape-records in the
office of the Counsel for the State and allow the State to
re-tape-record the /tape-recordings produced by the ap-
pellant, so that a correct copy of “the tape-records was
avail able to the respondent-State before filing the witten
statement . In the applications made by the respondent to
the GCourt for directions regarding the inspection of the
tape-records produced by the appellant, ~and -seeking the
facility for re-recording, it was explicitly stated that
this was for the purpose of the State satisfying itself
whet her the voices of the persons whose talks were purported
to
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have been tape-recorded were truly the voices of those per-
sons. The Court passed an order on January 5, 1962

directing the appellant to file the original tape-records
into Court to be sealed in the presence of both the parties
and kept in custody of the Registrar of the Court, but this
was to be after the records were played before the res-
pondent on January 11, 1962 in the office of the Registrar
of the Court.’ This order was given effect to and the State
had the re-recorded copies in their possession to verify the
authenticity and correctness of the originals. The witten
statenment of the State was filed in February 1962 only after
they had thus their own copies of the -records, so that they
were in a position to verify (a) tape whether  the  voice
recorded was that of the person whose voice it professed to

be ; (b) whether there had been any interpolations or
omssions ; and (c) whether there had been any | other
tanmpering with the records. In the counter-affidavit filed

by the State there was no denial of the genui neness of the
tape-records, no assertion that the voices of the persons
whi ch were recorded in the tape-records were not those which
they purport to be or that any portion of the conversation
whi ch woul d have given a different colour to it had been cut
off. W should however add that there was a vague statenent
regarding the taperecord of the talk between the Vigilance
I nspector and the appellant with which we shall deal later.
It is inthe light of these circunstances and this history
of the proceedings that the evidence afforded by the tape-
recorded talk has to be considered in appreciating the
genui neness of the tal ks recorded and in deciding whether
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the allegations nade by the appellant are substantiated or
not .
We shall now take up the allegations in the order in which
they appear in the petition and in which we have set them
out earlier. The first relates to the incident connected
with the operation on the Chief Mnister’s son Surinder
Si ngh. Now, in regard to this, Surinder has filed an
affidavit in which he has denied that there was any
operation performed on himeither by the appellant or by any
other. There is no documentary evidence that the appellant
performed the operation which he clainms to have perforned in
the shape of hospital records. The appellant’s explanation
for the absence of any such
751
record was that the operation was necessitated by the nature
of the disease which Surinder had contracted and for this
reason the Chief  Mnister desired the operation to be
performed in secret.” Accordingly the operation was per-
fornmed not at Jullundur which is a big city where the Chief
Mnister “and his famly were well-known but in a rura
di spensary about 50 miles away fromhis headquarters town.
The main points that were urged by the |earned Attorney
CGeneral against the  appellant’s story was : (1) that
Surinder has denied it, (2) that no evidence based on any
hospital record had been produced to substantiate the story,
(3) that the exact date on which the operation was perforned
was not given, and (4) that the tape-recorded tal k woul d not
substantiate the ‘appellant’s case that he perfornmed an
operation. It would be convenient to take the tape-recorded
talks first because it is on themthat the appellant relies
for corroborating his statement that he did perform an
operation on Surinder at the end of April 1960. There are
three tape-recorded tal ks which bear-on this incident and
these are nunmbered 6, 2 and 11. Talk no. 2 is the nost
important of themand is a tape-recorded talk on the trunk-
tel ephone between Ms. Kairon (the Chief Mnister’'s wfe)
and the appellant. |In the course of the talk the record
shows the lady to have asked

"Ms. Kairon : Howis the young lad ?

Ans. : Your young lad is alright.

Ms. Kairon : Have you renoved  off the
dressing ?

Ans. : The dressing has cone off. There |is

no dressing
over the wound now.
Ms. Kairon And; there is no discharge etc.

Ans. : There is no discharge now

Ms. Kairon Is the wound not raw ?

Ans. . No.

Ms. Kairon Can he wal k about now ?

Ans. : Slightly....................

Ms. Kairon : There is no other ulcer \inside.
Ans. : No, he is quite alright now.

Ms. Kairon : The thing is that there can

devel op i nduration of the wound.
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Ans. : Is it?

Ms. Kairon : There is no other ulcer inside.

As you said ?

Ans. : No. He is quite alright now "
From the internal evidence furnished by this tape-record
itself it is seen that this talk was on May 1, 1960. Tal k
no. 6 is said to be slightly earlier in date, being towards
the end of April 1960. That too is stated to be after the
operation and is a tape-recorded talk on a trunk-telephone
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between Ms. Kairon and the appellant. This talk was
necessitated, according to the appellant, by the fact that
Surinder had left the Crcuit house at Jullundur, where he
had been directed to stay during conval esence, even before
he was conpletely healed and it was the negligence of the
doctor in permtting this to happen that is said to have
been one of the causes of the appellant incurring the
di spl easure of the Chief Mnister. There are portions of
this record which are also relied on to corroborate the
appel l ant that he perfonmed an operation on Surinder and to
establish that the denial by Surinder is fal se

"Ms. Kairon : Dr. Sahib, did you test his

(Surinder’s)

urine.?

Ans. : Urine is quite alright.

Ms. Kairon—: \Wen was it tested ?

Ans. ~ : It~ was done that day.

Ms. Kairon : Dr. Sahib, it is 8 days now.
Ans. . W got it tested here when he cane."

The appellant submitted that the words "that day" which we
have enphasized were a reference to the day on which the
operation was performed.” In the course of this talk (No. 6)
Ms. Kairon made inquiries as to whether her son Surinder
was with the appellant and this inquiry was made because she
had information from other sources that he had | eft
Jul l undur. Wen the appellant was asked about this he said
in the tape-recorded talk

"You see, he has tried to be clever with ne.

Ms. Kairon : What ?

Ans. : This Surinder

Ms. Kairon : ©h, you knowwhat Sardar Sahib

sai d.

He said he did not expect this thing fromyou.
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Dr. P. Singh : Fromme ?° Ms. Kairon : Yes.

Dr. P. Singh : Wy.

M's. Kairon: That he should go away from

you.

Dr. P. Singh: No, not from ne. From

Crcuit House.

Ms. Kairon: He got a trunk call booked

and he got

engaged in conversation el sewhere and I' have

found out things fromyou.

Dr. P. Singh Look what could | do.

Ms. Kairon He said why did you do it if you

did not have the strength to keep him

Dr. P. Singh He told nme he will stay on for 3

or 4 days.

Ms. Kairon Sardar Sahib said he did not see

much sense in either of you."
The [ ast of the tape-recorded renderings is that nunbered 11
and it purports to record a trunk-call talk between Suri nder
hi nsel f and the appellant. Portions of it are relied on by
the appellant on both the points (a) that he perforned an
operation on Surinder, and (b) that Surinder left his care
wi t hout his knowl edge and thus nade him incur t he
di spl easure of his parents :

"Surinder : Well Dr. Sahib. You better
dictate to me the prescription of that triple
dye. | want to apply it.

Ans. : Wien you cone in the evening. You can
take it at that tinme.

Surinder : No. | want to apply now, in the

nmorni ng. Ans. : Then, you should have, taken
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it yest er day and t hen
Left.
Surinder : Alright, it was a mstake. Now you
tell me. Dr. P. Singh: Oherwise it is
alright now ?

Surinder : Alittle bit of stuff cane out of
it, sort of blood.
Dr. P. Singh : It would be just a nom nal sort

of affair? Surinder : Yes please."
The above is in so far as regards the operation and next as
to Surinder leaving the appellant’s care we were referred to
the following in the recorded talk

"Dr. P. 'Singh : You went away, all on the
qui et.Surinder : | had to cone here.
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Dr. P. Singh. : Wy ? Wth me your
understanding was that you will go only after
showi ng-me in the evening.

Surinder : | will cone to you in the evening.
Dr.~ P. Singh " No, you will cone today, but
yesterady you went away w thout notice. We

cane to know of it only when the servant cane

and reported that the roomis all vacant, and

that Sardar Sahib has gone, giving a go by."
The question is whether this last (No. 11) tape-recorded
talk does or does not establish that the appellant’s story
about his having operated on Surinder was true. In the
first place, Surinder, through the affidavit that he nmade,
denies that any operation was performed on him by the
appel l ant or by anyone el se, does not deny that the voice
recorded in talk no. 11 is his. Besides, Surinder while
stating in his affidavit that he was diabetic, admitted that
his wurine had been examined by the appellant--a natter
referred to in talk no. 6 between Ms. Kairon and the
appel | ant . O course he did not say - in his affidavit  that
the examination of his urine referred to in this talk, was
that referred to by himin his affidavit but that  is not

very material. Nor has he offered any explanation for his
statenment in talk no. 11 of "a little bit of the stuff com
ing out". Hi s version, however, as regards the recorded
tal ks was :

"I heard the tape-records prepared from  the
taperecords recorded by the petitioner. The
renderings are not intelligible and clear -and
are denied."
If it was not intelligible, (we need hardly add that we do
not agree in this characterisation) how they coul d be denied
is not clear, nor is one able to appreciate as to why. the
talk should be unintelligible to himif they recorded / what
he spoke. That is so far as rendering no. 11 is concerned.
But in regard to renderings 2 and 6 which purport to be a
record of the tal ks between the appellant and Ms.  Kairon
there is no affidavit from Ms. Kairon denying t he
authenticity of her voice or of the talk, as recorded. No
doubt, Surinder in his affidavit denies that there was —any
talk between the appellant and his nmother regarding supply
of nedicines and he also states that the tape-records
referred to by the petitioner are all forged,
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hut in the context the forgery attributed could only relate
to that portion in which Ms. Kairon is recorded to have
asked for nedicines. |If the state could get Surinder to
file an affidavit in regard to the tape-recorded talk, we do
not appreciate why no affidavit fromMs. Kairon was filed
to give her version as to whether she really talked with the
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appel lant as recorded, and if she did so in what respects
the record was wong. |In the absence of any such affidavit

or statenent by her on oath that the voice recorded in the
several talks and in particular in talks 2 and 6 was not
hers or that the record had been mani pul ated, we cannot but
hold that the records are genuine and that conversations
took place as recorded.
The next question is whether these show that the appellant
performed the operation. We believe we have extracted
sufficient fromthese talks to show that they do indicate
unm stakably that Surinder had undergone an operation
someti ne before the beginning of May 1960. The statenent of
Surinder, therefore, that he under-went no operation by
anyone nust obviously be discarded as untrue and no value
can be attached to the denial contained in the affidavit
that he has filed. If really he had undergone an operation
and questions regarding the condition of his wound, the
occurrence of _discharge etc. are the subject of talks
between Ms. Kairon and the appellant in talks 2 and 6 and
bet ween. '‘Surinder hinself and the appellant in talk 11, it
stands to reason, in the absence of any rational or
reasonabl e explanation by Ms. Kiaron, that the appellant
was the person who had perforned that operation
The question that next falls to be considered is whether the
operation was entrusted to the appellant by the Chief
M nister or not. Apart fromthe probabilities of the case,
the extracts we have nade fromthe tape-recorded talks no. 2
& 6 and the reference to Sardar Saheb would ‘indicate that
the Chief Mnister was concerned in entrusting the operation
to the appellant and the inference is nore readily drawn
because in the face of the allegations in the affidavit and
the tape-recorded talk between the appellant neither Ms.
Kai ron, nor the Chief Mnister has placed her or his version
of the matter before the Court by nmaking any statement on
oath. In the circunmstances we have no
756
hesitation in holding that it was at the instance of the
Chief Mnister that the appellant undertook the operation on
the chief Mnister’s son
It was next said that even assuming the above conclusion
were justified, the statement in the tape-recorded talk
which indicated the Chief Mnister’'s displeasure at the
conduct O the appellant in permtting his son to  |eave
Jul l undur before he was conpletely cured, was inadni ssable
in evidence for proving what the Chief Mnister said to his
wi fe and on that account we should hold that hostility on
the part of the Chief Mnister owing to this incident was
not established. It is true that the statenent of = Ms.
Kairon as to what the Chief Mnister told her. would be
nerely hearsay and woul d not be adnissible in evidence as a
statement of the Chief Mnister but the tape-recorded talk
does show that she herself was greatly displeased with the
appel lant and it was really to enphasise the displeasure of
the famly and its head that the Chief Mnister’s nane was
brought in. In the circunstances we do not consider that the
respondents derive any advantage from this technica
objection to the reception of the Chief Mnister’s statenent
secondhand. The | eaned Attorney-General also subnmitted that
the exact date of the operation was not given nor was the
place where it was perforned set out in the affidavits and
that these detracted fromthe value of the allegations but
we do not consider that in the face of the recorded talks
and the inference deducible therefromthat an operation was
performed by the appellant sonetinmes towards the end of
April 1960 very nuch turn on these factors. In making this
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statenent regarding the date we have in mnd the reference
intalk no. 2 to "tonorrow' as being the 2nd of May.

The next allegation relates to the requests nmade by the
Chief Mnister hinself and the nmenbers of his fanmily for
undue favours to be shown to certain patients who were
recommended for nmedical «certificates or for speci a

treatnment by the appellant at the hospital. This allegation
was denied by the State, but as stated earlier, the denia
has little force because the only persons who were in a

position to contradict the appellant have not cone forward
to state anything on oath. The allegation has, therefore,

to be considered with reference to the docunmentary evidence
on which reliance

757

was placed. They are Exs. B-1 to B-19 which are recomren-
dations by either the Chief Mnister, his sons, his brother
or his sister introducing certain patients to the appell ant
and suggesting that they be attended to properly or their
requests granted. That anything inproper was required to be
done by the appellant or anything contrary to the rules was
expected to be done by himor was suggested is not borne out
by these docunments. It is the appellant’s subnission that
of these only two were not conplied wth-the request
contained in B-2 and B-5 but even as regards this there is
no such specific assertion on the record, nor is it easy to
see why the appellant refused to conply with these requests.
In the circunstances we are unable to hold that this item of
m sunder standing i s made out. But we nust add that as these
slips or chits were addressed tothe appellant, sone by the
Chief Mnister, others by one or other of “his two sons,
still others by his brother and one by Ms sister,  they do
establish that at the dates which they bear the appell ant
was a great friend of the Chief Mnister and enjoyed the
confi dence of the Chief Mnister and the nmenber’s of famly.
The next item nmay be considered separately under two heads;
(1) Supply of nmedicines to the famly of the Chief Mnister
at the request of Ms. Kairon and others, and (2) the supply
of two Singer Sewing machines to Ms. Kairon. Needless to
say that these allegations have, no doubt, been  denied by
the State, but there is no denial by the only persons who
could effectively contradict the appellant. As regards the
supply of medicines, the appellant’s case is that they were
sent by post by registered packets or parcels and in
corroboration of his statement he has produced six posta
receipts of registered packets or parcels despatched to
Sardarni Partap Singh Kairon. These bear dates from 1957 to
1959 and they indicate that between Re. 1/- to Rs. 2/- was
paid as postal charges for their transm ssion. Surely,
sonet hing nust have been sent in these packets or parcels
and received by Ms. Kairon but there is, on the side of the
respondent, no positive statenment as to what these  packets
cont ai ned. It therefore, appears to us that it 'is not
possible to discard the appellant’s statement that 'these
packet s contai ned nedicines despatched to the Chi_ef
Mnister’'s wife, for the use of the nmenbers of the famly.
It matters
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little, for the purpose of this case, whether the medicines
were purchased at the cost of the appellant, as he says, or
were taken fromthe hospital. But whichever happened, it is
clear that articles of sone val ue were despatched from tine
to tinme over this three-year period by the appellant to Ms.
Kai r on. The tape-recorded talks do Ilend support to the
appel lant’s story that he was required to send medi ci nes and
that he conmplied with such denmands. In talk no. 3 which was
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with Ms. Kairon and is stated to have been in August, 1959
" Appel | ant : | shall get the medi ci nes
delivered to you today.
Ms. Kairon : Those tablets too and the

m xture too
Appel l ant : What are those tablets ?

Ms. Kairon : in those bottles were brown
brown tablets

Appel | ant : I shal | send t hem
straightaway ........................

Appellant : | shall send you the injections

also. Ms. Kairon : Aright."
Then we have talk no. 1 which purports to be a record of
conversion over the trunk-telephone between Ms. Kairon and
the appel  ant and which is-said to be in March 1960, but for

our present purpose the date is not very material. W would
extract the fol lowing fromthis talk
"M s. Kairon :° The nedicines have been
received. Appel | ant .: | eave the question of
arrival of medicines ........................
Ms. Kalron You sent injections.
Appel lant : | had sent you those injections.
Ms. Kairon Yes they were 4 injections.
Ms. Kairon : Those tablets have not been
received. Appellant : Wich tablets.
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Ms. Kairon : Those capsul es.

Appel I'ant : Those br own.

Ms. Kairon : Yes.

Appel | ant . You-had not asked for those.

Ms. Kairon : Well. Does not matter.

Appellant : | will do it now™

Lastly, we have tal k no. 2 which appellant had
with Ms. Kaironand is stated to have been
in My 1960 in whichthe follow ng passages
occur

"Appel lant : The nedicines that you had  asked
for have arrived. Wen you cone you take it.
Ms. Kairon : You giveit to ~Raghbir Singh
(CGeneral Manager, Roadways).

Appellant : You know those injections of B
Conpl ex that, you had asked for.

Ms. Kairon : Yes.

Appel lant : You had asked for the B Conpl ex

injections. lIsn't it ?
Ms. Kairon : Yes.
Appel lant : | have got those here.”

In the face of the support afforded by the docunentary / evi-
dence and the tape-recorded tal ks, coupled with the absence
of any denial or explantion of these matters by the  persons
who alone could deny them we feel unable to attach any
value to the affidavit of Surinder denying that any
medi cine’s were called for or supplied.

The appel | ant says that when denmands of this type increased
he refused further to conply with them but there is no
positive evidence of any demand which he refused to conply
wi th andthus incur the anger or displeasure of the Chief

M ni ster. But notwi thstandi ng the absence of that type

of evidenceit is clear that until 1959, at least, as is
shown by thesepostal receipts and even till April-My
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196--as disclosed by the tape-recorded tal ks, the appellant
was on the friendliest terms with the Chief Mnister and
some expl anation has to be forthcoming as to why there was a
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sudden change of attitude from May 1960 or there abouts and
nore particularly after January 1961. It is in the |ight of
this circunstance that the evidence afforded by the tape-
recorded talks regarding the operation on Surinder Kairon
and of the article inthe Blitz to which reference has
al ready been made assune crucial imnportance.

The second head of this itemrelates to the supply of the
sewi ng machi nes. We consider that this portion of the
appel lant’s case has been established beyond reasonable
doubt by Exs. C7 to C 10 which have all been referred to
by Dayal, J. in his judgment and we entirely concur with him
in holding that this allegation has been conpletely proved.
The | earned judges of the H gh Court discarded the
appel | ant’ s case because of the affidavit of Ms. Sodhi but
we agree with Dayal, J. that this would not explain either
C-8 or C 10 which proved that a wooden case with the words
" Singer Sewi ng Machine’ stencilled or on a label at the top
was sent through the manager of the Punjab Roadways to Ms.
Kairon. The statenents contained in the affidavits filed by
Sri Pahwa, t he Roadways nanager as well as by Om Prakash,
Clerk of the Punjab Roadways are nost artificial and apart
from the discrepancies as regards the nmeasurenents and
wei ght of the wooden box which was transported by them and
the inprobability of their having noted or renenbered the
details without any witten record then made, they failed to
of fer any explanation for the I abel or stencilling at the
top referred toin Ex. GC09. Besi des, the taperecorded
conversation no. 3 between Ms. Kairon and the appellant in
which there is a reference to the col our of the machine that
was sent, nakes it clear that the appellant’s story of his
having sent a machine to Ms. Kairon is true. It is
somewhat surprising that though Ex. C7 to C10 were
annexures to the wit petition and the respondents had
copies of the tape-recorded talks with~ them before they
filed their statenents, they contented thenselves wth
filing these affidavits of Sri. Pahwa and Om Prakash and Ms.
Sodhi and abstained fromletting the court know what Ms.
Kairon had to say on the nmatter. This Sewi ng Machine
incident was in July 1959 and it shows that up to that date
there was com
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plete friendliness between the Chief Mnister and the  ap-
pellant. The appellant’s further allegation that Ms. Kai-
ron or the other nenbers of the Chief Mnister’'s famly
denmanded of himthe supply of other costly articles and that
his refusal to comply with them angered the Chief M nister,
nmust be di scarded as an enbel lishnent for which there is no
support in the evidence placed before the court.

The next itemof the source of hostility alleged by the
appel l ant is that be sent out of his house Kirpa Singh, the
manager of an autonobile concern of the Chief Munister’s
son-Surinder-in or about March-April 1960 after | having
permtted himto stay there for about 7 nonths. Sur.i nder
has filed an affidavit in which he has denied his ownership
of the autonpbile concern and also that Kirpa Singh was
provided with board and |odging by the appellant at the
instance of his father. Kirpa Singh also nmade an affidavit
to the sanme effect. Two matters however, stand out
prom nently. The first is that it cannot be doubted that
Kirpa Singh is a great friend both of the Chief Mnister and
his son. Tape-record no. 15 which purports to record the
tal k between Kirpa Singh and the appellant brings this out.
It was sought to discount the evidentiary value of this talk
by the circunstance that the appellant had brought about
this talk designedly in order to tape-record the con-
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versati on. We do not, however, agree that it has any such
effect. The reality of that talk and the correctness of the
tape-recording is not denied by Kirpa Singh in the affidavit
be filed and if he really spoke the words which that record

shows he did the facts above stated are nade out. That
Kirpa Singh was the manager of an autonobile concern in
jullunder is not in dispute but both Surinder as well as

Kirpa Singh, in their affidavits, have studiously refrained
from stating who the owner of that concern was beyond
stating that Surinder is not the owner. W consider this

avernent nost di singenuous and | east frank. That Kirpa
Si ngh was afforded board and | odging at the appellant’s
house is also admtted. It was not suggested that Kirpa
Si ngh was a friend of the appellant otherwi se than as a
friendof the Chief Mnister and his son. and this tape-

record 15 nmkes clear. It does not, therefore, stand to

reason that the appellant woul d have undertaken the cost and
i ncoveni ence of providing Kirpa Singh with board and

49-2 S, C/ Indial64
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| odgi ng except-to oblige the Chief Mnister and his son (2)
It is also a fact that Kirpa Singh noved out of the
appel lant’s place at the end of March 1960 having stayed
there from Septenber 1959 (vide Ex. D-1). The question
i medi ately arises whether this was because of the
disinclination on the part of the appellant to continue to
retain himin his house. Having regard to the other cir-
cunt ances whi ch ‘have already been nmentioned, of t he
undercurrent of hostility borne by the Chief Mnister which
started roundabout this tine, we are inclined to accept as
true the appellant’s version that he sent Kirpa Singh out of
his house in preference to the story of Kirpa Singh that he

went out of his own accord. |If the Chief Mnister was
obliged by the appellant providing board and lodging to
Kirpa Singh, it would not be aviolent inference to draw

that the Chief Mnister was angry with the appellant for
havi ng sent Kirpa Singh out.

Some of the other matters set out as those which led to the
hostility of the Chief Mnister are also nmade out, such as
for instance that the appellant’s services were utilised by
the Chief Mnister in connection with the Karnal rmurder case
(vide talk no. 7 with the Chief Mnister hinmself) but as we
consider themto be of minor significance, we do not propose
to deal with themin any detail, particularly as it would be
sufficient to proceed on the basis of the itens earlier
di scussed.

Next we have the fact that notw thstanding that on the 29th
of COctober 1960 there was sone conplaint received by the
department regarding his having inproperly taken Rs. 16 from
a patient in July 1960, he was granted | eave preparatory to
retirement as and from Decenber 18, 1960. In other words,

the CGovernment had no idea at that date that charges  should
be formul ated agai nst the appellant and that his retirenment
shoul d be postponed for conpleting such an inquiry. W have
then the circunstance that in all the earlier Confidentia

Reports relating to the appellant there was nothing wong
found wth himand his conduct and character were not the
subj ect of any adverse comment. It was only subsequently,

long after the «close of the year 1960, that an adverse
remark was made agai nst the appellant in respect of the year
1-4-59 to 31-3-60 and this was communicated to himonly late
in February 1961. The appel | ant
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conplains that this was really an after-thought and was
brought in long after that year was over in order to afford
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sone justification for the charges that were eventually nade
against him What we have stated earlier regarding the
unfriendly feelings which devel oped with the Chief Mnister
from about April-My, 1960 onwards seens to lend sone
support to this suggestion.

We have next the circunmstance connected with the article in
Blitz which appeared in its issue dated January 15, 1961.
That seens to be the starting point of the action taken
agai nst the appellant, for on January 13, 1961 the Vigil ance
Oficer sent a comrunication to the appellant to offer his
explanation in regard to certain charges which were then the
subject of inquiry. |In the order dated the 3rd June, 1961
by which the appellant was placed under suspension there is
reference to three inquiries-one dated October 29, 1960,
anot her of January 11, 1961 and the third dated April 17,
1961. The dates apparently are a reference to the dates of
the several conplaints. ~The order refers to investigations
made by the Vigilance Departnment into certain conplaints
agai nst the appellant but though the bona fides of these in-
quiries as well as the bona fides of the action taken wunder
the inpugned order were questioned the report of the Vigi-
| ance | nspector was not placed before the Court to enable it
to judge what exactly the conplaints were and whether they
were the sane as the charges listed in_ the charge-sheet
agai nst the appellant. The above has to be judged in the
context of the feature that there is ‘a tape-recorded
conversation which the appellant had with- the Vigilance
I nspector (tape-record no. 16) in the course of which the
| nspect or appears to suggest that he hinself did not believe
inthe reality of the complaints.” In the counter  affidavit
filed by the State it was stated that the Vigilance
I nspector "who has been nmade to hear a copy of the tape-
records in question has reported that the tape-records are
unintelligible and as such it is not possible to conpare the
renderings with it. He has therefore reported that the
talk, as disclosed in the rendering took place between him
and the petitioner but that the rendering appeared to have
been twi sted by the petitioner according to his own |iking".
The Vigilance Inspector hinmself nmade no affidavit nor was
there any denial even by the State that the voice recorded
as that of the Vigilance
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I nspector was really his. The tape-recorded tal ks have been
translated-the originals having been heard by the State
officials as well as by the Inspector and we do not see any
Justification for t he conpl ai nt t hat t hey wer e
unintel ligible. There is, therefore, no reason why it was
not possible to say (a) that there was no talk, (b) if there
was, what exactly was its purport, and (c) where and in what
respects the tape-recording departed fromthe truth either
by way of addition or omission. The talk, as recorded, as
already stated would appear to suggest that the Vigilance
Inspector did not believe in the truth of the conplaint.
That, however, mnmight not be very relevant for deciding
whet her the conplaint was true or false but in the face of
that recorded conversation is was certainly necessary for
the State to produce the Inspector’s report for countering
the case of the appellant that the charges were invented for
the purpose of enabling the State to harass and huniliate
hi m

Lastly, it is rather curious that sone of the charges which
are to be the subject of enquiry relate to a period |ong
anterior to June 1961. For instance, <charge 2(b) is
concerned with an illegal demand and recei pt of sumof Rs.
100/from a patient who cane to the hospital on March 13,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 43

1957. Simlarly, there are others which had been nade ear-
lier but had been dropped or their falsity had been admtted
on earlier occasions but were stated to have been revived
for the purpose of Justifying this inquiry. 1In the view we
entertain that the action against the appellant was taken
because of the matters we have held proved and because of
the charges nmade against the Chief Mnister in the article
in the Blitz it is not necessary to discuss mnutely as to
whet her the charges could be true or were nerely invented.
The facts establish that up to March-April 1960 the ap-
pellant was on the best terns with the Chief Mnister and
the nenbers of his famly. He was going out of his way to
oblige the Chief Mnister and do his bidding, though as an
of ficer of the position and status of the appellant this was
hardly conduct which should properly be expected of him
Possibly , his being kept at Jullunder w thout transfer for
four years was because of this failing on his part. From
April 1960 onwards we find that there is a change in the
attitude /of the Chief Mnister. The operation on Surinder
and the incidents connected with it and the sending out of

Ki r pa
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Singh relate to this period. This apparently led to the
order for his transfer from Jullunder to Anritsar. Havi ng

fallen fromgrace, 'theappellant did not apparently consider
it safe to continue in service and hence applied for |eave
preparatory to retirenent and this was granted. Inmrediately
he got to know that he had obtained this leave he was
apparently enbol dened to nake public the inproper acts which
he hinmself had done for pleasing the Chieff Mnister and
curry his favour and the article in the Blitz was obviously
inspired by him Wen this came to the notice of the Chief
Mnister in the nmiddle of January 1961 stern action
followed-first the Vigilance Inspector’s conmunication of
the 13th January foll owed by the adverse report agai nst the
-appel lant for 1960 in February 1961 and the further charges
against himin April 1961 which led to the passing ' of the
i mpugned orders. In the circunstances we are satisfied that
the donminant notive which induced the Government to take
action against the appellant was not to take disciplinary
proceedi ngs against himfor msconduct which it -bona fide
bel i eved he had conmtted, but to weak vengeance on him for
incurring his wath and for the discredit that _he had
brought on the Chief Mnister by the allegations that he had
made in the article which appeared in the Blitz in itsissue
dat ed January 15, 1961 foll owed by the conmmunication to the
same newspapers by the appellant’s wife, in which these
al l egations were affirmed and in |arge part we have found to
be true. W therefore hold that the inpunged orders  were
vitiated by nmala fides, in that they were notivated by an
i mproper purpose which was outside that for which the power
or discretion was conferred on Government and the said
orders should therefore be set aside.

We therefore allow the appeal and set aside the order dated
June 3, 1961 revoking the | eave granted and placing the
appel | ant under suspension and the order dated June 29, 1961
directing an inquiry into the charges agai nst him

As the appellant has failed to make out the other point
about the orders being contrary to the Service Rules we di-
rect that there shall be no order as to costs, here and in
the Hi gh Court.

RAGHUBAR DAYAL J.-This appeal, on a certificate granted by
the H gh Court of Punjab, is directed against
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its order disnissing the appellant’s petition under Art. 226
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of the Constitution praying for quashing, by a wit of cer-
tiorari or other suitable directions, the orders of the
Punj ab Governnment (1) suspending him (ii) revoking his
| eave; (iii) conpelling himto continue in service after he
had attained the age of superannuation, and (iv) ordering a
departnmental enquiry against him

The appel |l ant, Sardar Partap Singh, Joined the Punjab G vi
Medi cal Service, Class 1, in 1947. He joined the service as
a direct recruit on August 21, 1947. Hi s previous service
in the Indian Medical Service from1934 to 1939, in the
Punjab Civil Medical Service fromApril 1940 to June 1941
and in the Indian Mlitary Service in tenporary rank till
about the end of 1945, has no bearing on the terns of his

service as a nmenber of the Punjab Cvil Medical Service,
Class 1

The appellant reached the Selection Gade of the Gvi
Medi cal Service, ~Class'|, in January 1955 and was trans-
ferred “to Jullunder as Cvil Surgeon in April 1956. He
remai ned ‘there till he proceeded on |leave preparatory to

retirement ~sonmetime in Decenber 1960. H s |eave was san-
ctioned on Decenber 18, 1960, and was notified in the Punjab
Gazette dated January 27, 1961.

On June 3, 1961, the Governor of Punjab ordered the
suspension of the appellant with inmrediate effect as the
Government had decided that a departnental enquiry be
instituted against himunder r. 7 of the Punjab Civil Ser-
vices (Punishment. and Appeal) Rules, 1952. The CGovernor
further passed an order under r. 3.26(d) of the Punjab G vi
Services Rules. These rules were issued under the proviso
to Art. 309 of the Constitution and cane into force from
April 1, 1953. They have been referred to as the 1959 rules
in the judgnment of the Hi gh Court and at the hearing as they
were amended fromtime to time and were re-printed in. 1959.
W shall also refer to them as the 1959 rules. The
CGovernor’s order under r. 3.26(d) of these rules was that in
view of the appellant’s reaching the age of superannuation
on June 16, 1961 he be retained in service beyond that date
till the conpletion of the departnental enquiry.

The orders of the Governor were communicated to the
Director, Health Services, Punjab, by the Secretary to the
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Government in the Medical and Health Department by his
letter Annexure J dated June 3, 1961. The Director, Health
Services, conmmunicated these orders to the appellant hy a
letter, Annexure 1, dated June 3, despatched under posta
certificate. He further sent a copy of that letter and its
encl osures by registered post to the appellant on June 5,

1961. The registered cover was further nmarked ' express
delivery’. Copies of this letter were sent to the /then
Cvil Surgeon, Jullunder, and the Accountant CGener al

Punj ab, for information

On June 10, 1961, notifications about the Governor’s placing
the appellant under suspension and fixing his headquarters
at Chandi garh and about his revoking, with effect from June
3, the leave preparatory to retirenent which had been
sanctioned to himand retaining himin service until the
enquiry into the charges against him be concluded and a |
final order passed, were published in the Punjab Governnent
Gazette Extraordinary dated June 10, 1961. The Director,
Health Services, Punjab, forwarded to the appellant, wth
his letter dated 3/11th of July 1961, a nmenorandum dated
June 29, 1961, statenent of charges and statenment of
all egations which he had received from the Secretary to
CGover nrrent , Punj ab, Vi gi | ance Depart ment , for the
appel lant’s submitting’ such explanation ,is he m ght
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desire. This letter purported to be with reference to
enquiries nos. 70, 3 and 27 dated Cctober 29, 1960, January
11, 1961 and April 17, 1961 respectively against the
appel | ant .

The appel |l ant chal l enged, by his wit petition, the legality
of the orders of suspension, revocation of |eave, retention
in service after the date of superannuation and institution

of the departnental enquiry, on various grounds. The
conpet ency of the Governor to nake the orders was
guestioned. It was alleged that unjustified personal grie-

vances arose between the appellant and Sardar Partap Singh
Kai ron, Chief Mnister of Punjab, in or about 1960, that the
i mpugned orders were passed nmala fide in the exercise of
power, if any, vested in the respondent, the State of Punjab
in the Mnistry of Health, that this was an abuse of power
and was intended to feed the grudge of the Chief Mnister
agai nst him
768
The respondent State refuted the contention that the
i mpugned ' orders - were passed mala fide on account of the
al | eged grievances of the Chief Mnister and stated that the
Covernent was conpet ent under rul es governing the services
of the appellant to pass the inpugned orders and that the
appel lant’s allegations had nothing to do with the orders
suspending him and revoking his |eave preparatory to
retirement.
The Hi gh Court agreed with the contention for the respondent
and di smissed the appellant’s petition. On the appellant’s
application, it granted the necessary certificate under Art.
133(1)(c) of the Constitution.
The appel | ant has questioned the correctness of the inpugned
orders, broadly speaking, on two grounds. One is that the
rul es governing his service did not enmpower the Governor to
pass the inmpugned orders. The second is that the inmpugned
orders were passed nala fide as the Chief Mnister, who was
in charge of the department of Health, bore ill-wll towards
hi m
The first contention has been urged before us in various
ways and we deal with the nore salient and inportant aspects
urged to support the contention that the inpugned orders
could not have been passed by the Governor in view of the
various rules.
It is contended that |eave, once sanctioned, cannot be
revoked after the officer has proceeded on | eave. He can
only be recalled to duty. The appellant was not recalled to
duty as he was not posted to any post of a civil surgeon
Rul e 8.15 of the 1959 rul es reads :
"Leave cannot be clainmed as of right. VWhen
the exigencies of the public services so
require, discretion to refuse or revoke /| eave
of any description is reserved to the
authority enmpowered to grant it.
It follows therefore that the authority granting | eave has
the discretion to revoke it. There is no restriction on the
power of revocation with respect to the time when it is to

be exercised. It can be exercised before the officer to
whom | eave was granted proceeds on leave. It can also be
revoked after he has proceeded on | eave. Revocation of

| eave sinply neans cancelling the | eave granted.

769

The exi gency necessiating the revocation of |eave may arise
after the officer has proceeded on |leave. Rule 8.3 has no
bearing on the question as it provides that the rules
following it govern the procedure for naking applications
for leave and for granting leave in India. It deals wth
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the procedure and not with the right of the officer to | eave
or with the power of the necessary authority to sanction or
refuse | eave or revoke |eave. Rule 8.42 deals with matters
incidental to the recall fromleave and in no way affects

the discretion of the authority to revoke leave. In fact,
recall to duty nust follow the revocation of the |leave wth
respect to the period not availed of till then.

The next contention is that when a GCovernment servant
proceeds on |eave preparatory to retirenment, he ceases to
hold office and to be in the enploynent of GCovernment and
that in fact he practically retires on the date he avails of
the | eave and consequently no question of his suspension can
arise. This contention, ‘again, has no force. A Governnent
servant is in service till his service termnates and the
service can terminate only by dismssal, renoval or
retirement. The date fromwhich a CGovernment servant is on
| eave preparatory to retirement cannot be treated as the
date of his retirenent from service.

It is also urged that a Government servant on |eave
preparatory to retirenent cannot be suspended as suspension
neans a person’s ceasing to work on-the post he holds and
the public servant on such | eave holds no office or post and
therefore he cannot be effectively suspended. Suspension of
a CGovernnent servant, during the course. of his service,
sinmply nmeans that no work is to be taken from himduring the
peri od of suspension.  The Governnent servant does not work
on a post during the period of his suspension. |If he is
actually discharging the duty of a certain office prior to
suspensi on, the order of suspension would nmean that he woul d
cease to work on and di scharge the duties of that post. | f
at that time he is not working on any post but is on |eave,
no question of Ms actually ceasing to work or giving up the
di scharge of duty arises, but that does not nean that the

order of suspension would be ineffective. The CGover nnent
servant, during suspension or on|leave, holds a lien on his
permanent post in view of r. 3.13 wunless his lien is

suspended or is transferred under ‘the appropriate
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rule and so has a title to hold that post when under sus-
pensi on or on | eave.

We may refer to the case reported as Khem Chand v.  Union of
India(l) wherein the rule that a Government servant be
deened to be on suspension during the period between the
date of dism ssal and the date of its being set aside, was
held wvalid. Suspension during such period.is analogous to
suspensi on during the period of |eave after

revocati on of |eave for that period.

Anot her contention is that the order revoking the | eave nust
precede the order of suspension, and as the order of
suspensi on was before the revocation of his leave it is bad.
W do not agree with this contention. Notifications about
the suspension and revocation of |eave fromJune 3, @ 1961
were issued on June 3, 1961. The order of suspension bears
an earlier nunber than the order about the revocation  of
| eave. The order in which the two orders were issued does
not affect in substance the validity of the two orders so
| ong as the Governor had the power to suspend the appellant
and revoke his leave. Oders nay be issued in any sequence.
The next <contention is that these orders of June 3 were
actually comunicated to the appellant after the date of his
retirement and is therefore ineffective. The appellant’s
date of birth is June 16, 1906. The order of suspension
reached the appellant, according to his statenent, on June
19, 1961, though it was despatched by the Director, Health
Services, Punjab, on June 3, 1961. The envel ope containing
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the letter was addressed to the appellant by his Kanpur
address which he appeared to have furnished to the office.
The appellant was apparently not at Kanpur when the letter
reached him and the Iletter took wunduly long on being
redircted to the address where it was delivered to the
appel | ant . There is not sufficient material on the record
to show when it was redirected and what caused this del ay.
The Director, Health Services, not only addressed an
ordi nary cover under postal certificate to the appellant but
also followed it up by a registered letter on June 5. The
Covernment, not having received an acknow edgenment of the
appellant with respect to the receipt of the orders of
suspension etc., published the orders in the Punjab

[1963] Supp. | S.C.R 229.
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Government Gazette extraordinary dated June 10. O dinarly,

t he notification  about these orders would have been
published.in the Gazette in due course. They were published
in the Gazette Extraordinary as the Governnent it appears
from the witten statenent, had the inpression that the
appel | ant- was avoi ding the receipt of the letter addressed
to him There was a reason for their anxiety to see that
the orders could be made known to the appellant as he was
due to retire fromJune 16, 1961. The newspapers al so,
according to the /appellant’s own petition, published in
their issues of June 15 about the notification concerning
the respondent in the Gazette Extraordi nary. - The, orders of
the Governnment ordinarily take effect fromthe nmonment they
are issued except when they cannot be effective due to their
nature. An order of suspension of the appellant when he was
on | eave could be effective fromthe nonent it was issued.
The appellant was on |eave and was not discharging any
official functions. |[If he had been actually on duty, the
order of suspension would have taken effect fromthe nonent
it reached himand fromwhich nmonent al one the appellant
could have conplied with that order by ceasing to work any
further in the discharge of his/duties. It is therefore
imuaterial whether the publication of the orders in the
Gazette Extraordinary anounted to sufficient notice to the
appel l ant of the various orders and whether the "letters
comuni cating to himthe orders reached himafter the due
date of retirement. 1In the present case the orders were
effective fromJune 3, 1961, and their validity and “effect
did not depend on the date of communication to t he
appel | ant .

The case reported as Bachhittar Singh v. State of Punjab(l)
is not apposite and does not support the contention. It was
not a case of suspension. |In that case a Government servant
preferred an appeal against his dismssal by the Revenue
Secretary of Pepsu Governnent to the state Governnent of
Pepsu. The Revenue Mnister recorded his opinion that
instead of dismissing himhe be reverted to his origina
post. Thereafter, the State of Pepsu merged with the State
of  Punj ab. The remarks of the Revenue Mnister were not
conmuni cated to the appell ant.

AR 1963 S. C. 395.
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subsequent to the nerger, the Chief Mnister, Punjab, dis-
m ssed the appeal. This order was comunicated to the
appel | ant . The remarks of the Revenue Mnister of Pepsu

were held not to be an order of the State Government and, in
the context of that case, it was said at p. 398:
"Before sonmething anpbunts to an order of the
State Governnment two things are necessary.
The order has to be expressed in the nane of
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the Governor as required by cl. (1) of Art.
166 and then it has to be conmunicated."
The remarks of this Court in State of Punjab v. Sodh
Sukhadev Singh(1l) and quoted in this case, do not go -so far

and lay down that a final decision by the Council of
M ni ster beconmes an order when the Raj pranmukh acts upon it
by issuing an order in that behalf to the respondent. The
further follow ng remarks should be construed in the sane
cont ext:

"Thus it is of the essence that the order has
to be communicatcd to the person who would be
affected by that order before the State and

that person can be bound by that order. For,
until the order is communicated to the person
affected by it, it would be open to the
Council~ of Mnisters to consider the matter
over~ and ~over again and therefore till its

conmuni cati on the order cannot be regarded as
anything nore than provisional in character."
These observations thercfore refer to an order made in the

circunst ances of that case. It is to be noted that in both
these cases, no fornmal order was at all made by the Cov-
er nment . The inpugned orders in the present case were

formally issued by the CGovernor on June, 1961, and -were
even published in the -Gazette extraordinary on June 10.
They were final orders. O course, the CGovernor could, at
any time, pass further orders superseding those orders. The
possibility of a change in the orderis not the main basis
for considering whether a certain order is effective or not.
The main contention of the appellant, however, is that r. 3.26(d

)

of the 1959 rules is not applicable to himand that if it be

applicable, his case is not covered by the terns of that

rule. The appellant joined the Punjab Cvil Medica

AR 1961 S.C. 493, 512.
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Service, Class 1, in 1947. At that tinme the Punjab Cvi

Medi cal Services, Cdass | (Recruitnent and Condi'tions of

Service) Rules, 1940, hereinafter called the Medical “Rules.

were in force. They were made by the Governor of Punjab in

the exercise of powers conferred on himby cl. (b) of sub-s.

(1) and cl. (b) of sub-s. (2) of s. 241 of the CGovernnent of

India Act, 1935. Rule 13 of the Medical rules

is :
"In respect of |eave, pension -and ot her
cognate matters not specifically nentioned in
these rules, nmenbers of Service shall be
governed by such general rules 'as may be
franed in that regard by the Governor of the
Punj ab, under cl. (b) of sub-s. (2) of's/ 241
of the Governnment of India Act, 1935."

The Punjab Civil Services Rules were also made by the

CGovernor of Punjab under s. 241 of the Governnent of  India

Act and cane into force fromApril 1, 1941. They too were

in force at the tine the appellant joined service. Rul e

3.26 (d) did not find place in the 1940 rul es. The 1959

rules which, as already stated, really canme into force in

1953, have this rule. It reads :
"A CGovernnment servant under suspension on a
charge of m sconduct shall not be required or
permtted to retire on his reaching the date
of conpul sory retirement but shoul d be
retained in service until the enquiry into the
charge is concluded and a final order is
passed thereon."
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The contention for the appellant is that the rule with res-
pect to the retirenent of a Governnent servant relates to a
matter cognate to pensions and that therefore, in view of r.
13 of the Medical rules, matters of his retirement would be
governed by the 1941 rules. W are of opinion that the
guestion of retirenent of a Government servant on super-
annuation or otherwise is not a matter cognate to pensions.
Pension follows retirenment and nay be said to be incidenta
to it. Rule 13 of the Medical rules therefore does not
govern the terms of retirement of the appellant. It isr. 17
of the Medical rules which would govern the matter of his
retirement. This rule reads:
“I'n all matters not expressly provided for in
these rules, the nenbers of the service shal
be governed by such general rules as may have
been or may hereafter be
774
framed by CGovernnent and by the provisions of the Governnent
of India Act, 1935."
It is clear fromthis rule that in the matter of retirenent
the appellant would be governed by such eneral rules as
m ght have been nade by the CGovernment at the time the
Medi cal rules were made or as woul d be nade by the Govrnment
subsequent | y. The |atest general rules governing he
retirement of Governnent servants will govern the retirenent
of the appellant even if it be assunmed that the Medica
rules still govern his conditions of service.
Rul e 3.26(d) is therefore applicable to the appellant.
The further contention of the appellant is that. this rule
applies to a governnent servant under suspension.on charge
of m sconduct and therefore to a Governnment servant. agai nst
whom a fornal departnental enquiry has been instituted for
enquiring into the charges of m sconduct framed against him
and that no such charge being franmed and no such
departmental enquiry being instituted prior to the order of
suspensi on of the appellant on June 3, 1961, the order of
suspension cannot be treated to be an order under r
3.26(d). W do not agree. Thereis no Justification to give
such a restricted neaning to the word 'charge’ in this rule.
The appellant refers tor. 7 of the punjab GCivil Services
(Puni shnent and Appeal ) Rules, 1952, hereinafter called the
Puni shment and Appeal Rul es, This rule reads:
"(1) Wthout prejudice to the revisions of the
Public Servants (lnquiries) Act, 1850,  no
order of dismissal, renoval or - reduction
shal | be passed against a person to whomthese
rul es are applicable, unless he has been given
a reasonable opportunity of showi ng cause
against the action proposed to be taken in
regard to him
(2) The grounds on which it is proposed to
take such action, shall be reduced to the form
of a definite charge or charges which shall be
conmuni cated in witing to the person charged
and he shall be required within a reasonable
time to state in witing whether he adnits the
truth of all, or any, of the charges, what
explanation or defence, if any, he has to
of fer and whether he desires to be heard in

per son. If he so ,desires, or if the
authority enmpowered to dismss,
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renmove or reduce himso directs, an ora
enquiry shall be held at which all evidence

shall be heard as to such of the charges as
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are not admitted."
This rule comes into play only after a prinma facie case is
made out agai nst a Governnent servant and not at the state
of a prelimnary investigation into accusations made agai nst

a CGovernment servant. But it does not follow that
suspension is not permissible till this stage of making a
formal charge arrives. Rule 3.26(d) is of general applica-
tion and therefore the expression 'charge of misconduct’ in

this rule is not to be interpreted narromy as neaning 'the
charges formally framed and communi cated to the governnent
servant concerned’ wth the intimation that a form
departnental enquiry had been initiated against himon those
char ges. The appellant’s contention does not find any
support, as urged, fromthe |l ast portion of this rule which
reads 'until the enquiry into the charge is concluded and a
final order is passed thereon’. O course, the enquiry
woul d be into the charges of m.sconduct on account of which
the CGovernment servant has been suspended and the suspension
will continue-till a final order is passed on those charges.
The requirenents of the last portion of this rule do not in
any way lead to the conclusion that the enquiry into the
charges refers to a formal departnental enquiry into the
charges framed and communi cated to the Government servant in
accordance with r. 7 of the Punishment and Appeal rules. W
are of opinion that whenever any charge of msconduct is
under enquiry by the Governnent, be it informally or
formally, the Governnment is conpetent to suspend t he
CGovernment servant ‘and if the requirements of the case
require to take action under r. 3.26(d).
It was contended that the appellant’s suspension w thout
calling him to explain the charges first, was bad as the
proceedi ngs to suspend himwere of a quasijudicial character
and therefore necessitated the Governnent’s obtaining his
explanation to the charges of nisconduct before passing the
order of suspension. The order suspending the Covernment
servant pending enquiry is partly an adm nistrative order
What has been held to be quasijudicial is the enquiry
instituted agai nst the Governnent. servant on the charges of
m sconduct, an enquiry during
776
whi ch under the rules it is necessary to have an expl anation
of the CGovernnment servant to the charges and to have ora
evidence, if any, recorded in his presence and then to cone
to a finding. None of these steps is necessary before
suspending a Government servant pending. enquiry. Such
orders of suspension can be passed if the aut hority
concerned, on getting a conplaint of m sconduct, ~ considers
that the alleged charge does not appear to be | groundl ess,
that it requires enquiry and that it is necessary to suspend
the CGovernnent servant pending enquiry.
Expl anation | to rule 2.2(b), Vol. 11, 1959 rules, supports
the view that there can be suspension of a Governnent
servant even prior to the issue of charges of misconduct to
him the Expl anation being,

"Departnental proceedings shall be deenmed to

have been instituted when the charges franed

agai nst the pensioner are issued to him or

i f the of ficer has been pl aced under

suspension from an wearlier date, on such

dat e”.
Bachhittar Singh's Case(l) is no authority for the con-
tention that the initial order of suspension pending enquiry
nmust be nade after obtaining the explanation of the Gov-
ernment servant concerned. That question did not at al
arise for consideration in this case.
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In this connection we may al so deal with another contention
of the appellant that the 1941 or 1959 rules do not enpower
the Governnment to suspend a government servant pending an
enquiry. It is contended that the suspension contenpl ated
by the rules is the suspension which cones under r. 7.5,
1941 rules, or under rules 7.5 and 7.6 of the 1959 rules.
These rules do not invest the Governnent with the power of
suspension, but only provide either for certain periods
during a Governnent servant’'s service to be deened to be
peri ods during which he was under suspension or during which
he be placed under suspension in view of the various
exi gencies nmentioned in those rules. No such formal rule is
to be found in any of these rules. The power of suspending
a CGovernnent servant is vested in the authority which
appoints the Government servant in viewof s. 16 of the
General C auses Act, 1897.

A l.R 1963 S.C. 395.
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The other substantial contention for the appellant in
connection with the inapplicability of r. 3.26(d) to his
case is that, under the 1941 rules which governed his
service initially, he had a right to opt for retirement on
superannuation and that therefore the 1959 rules could not
adversely affect that right and enpower. the Governor to
retain the appellant in service after the date of superan-
nuation w thout the consent of the appellant.

Rule 1.6 of the 1959 rules provides that nothing in those
rules shall operate to deprive any person of ‘any right or
privilege to which he'is entitled by or under any |aw or by
the ternms of his agreenent. Rule 5.28, Vol. 1, 1941

rul es reads:

"A Governnment servant in Superior service who has attained
the age of 55 years nmay, at his ~option, retire on a
Super annuat i on pension."

The contention of the appellant is that this rule gives him
the right to retire on superannuation pension on attaining
the age of 55 years and that therefore he cannot be retained
in service after he had attained that age wi thout 'his con-
sent, that he cannot be deprived of this right by the 1959
rules and that therefore r. 3.26(d) could not be applicable
to himafter he had attained the age of 55 years.

There is nothing Corresponding to r. 5.28 of Vol. 11 of 1941
rules in Vol. 11 of the 1959 rules. It appears that r. 5.28
of the latter volunme was cancelled. Wen the retirement  of
the appellant, as already held, is governed by the 1959
rules and not by the 1941 rules, the right, if any, given by
the 1941 rules to the appellant to opt for retirement could
not be said to be a right which comes withinr. 1.6 of the
1959 rules as rule 1.6 preserves such rights to  which the
Covernment servant be entitled by or under any |aw or by the
terns of his agreenent. It contenplates such rights which
the law in force gives to the Governnent servant at the time
the 1959 rules are in force. Wen the 1941 rules do not
govern himnow, it cannot be said that he has a right to opt
for retirement on attaining the age of 55.

Rule 5.28, aforesaid, is in Vol. 11 of the 1941 rules which
enbodies the rules relating to pensions and provident fund
and therefore the proper interpretation of that rule would
be that it provides for and pernmits the grant

50-2 S. C. Indial64
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of superannuation to a governnent servant who has opted to
retire after attaining the age of 55 years on being required
by the Governnent, in the exercise of its powers under r.
3.26 of Volume 1, to continue in service. This is clear
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from the sequence of rules in Volunme II. Section 4 of
Chapter V deals with superannuation pension. |Its part |

deals with conditions of grant. This part has got three
rules 5.27, 5.28 and 5.29. The other part deals wth

pr ocedure. Now, r. 5.27 provides that superannuation pen-
sion is granted to a Governnent servant in superior service
entitled or conpelled to retire at a particular age. Thi s

rule refers to the Government servant to whom superannuati on
pension is granted. Rule 5.28 follows this rule under the
heading ’'conditions of grant’ and therefore is to be
interpreted to mean that superannuation pension can be
granted to a Governnent servant in superior service who is
retired at his option after he has attained the age of 55
years.
Assumi ng however that the appellant had a right to retire on
attaining the age of 55 years in view of this rule or r.
3.26(a), that right is subject-to r. 3.26(d) in as far as
this rule provides that no Government servant would be
permtted toretire on his reaching the date of conpul sory
retirement ~if he be wunder suspension on a charge of
m sconduct.
It is also contended that r. 3.26(d) applies to those
CGovernment servants ~whose date of compulsory retirenent,
i.e., the date on reaching which they could be retired or
permtted to retire, precedes the date of superannuation on
whi ch date they nust retire. There is nothing in this rule
or in note no. 3tor. 3.26 which should nake us construe
the expression 'date of compul sory retirement’ to be the
date on reaching which they canbe retired or pernmtted to
retire prior to the actual date of superannuation. No such
rule was really necessary for such cases as it  was not
i ncumbent on the State to require the officers reaching such
an age to retire. Requiring themto retire at that age was
an option wth the Governnent. The expression ’'date of
conpul sory retirenment’ in r. 3.26(d) nust really refer to
the dates nentioned in the earlier clauses of r. 3.26 and
they are those on which the Governnment servant attains the
age of 55 years or any of the ages nentioned
779
in clauses (b) and (c) of that rule. Cause(b) _provides
that certain CGovernnent servants should be required to
retire at the age of 60. Cause (c)(i) provides for the
retirement of certain officers on reaching the age of 55
years and enpowers the Governnent, however, to require them
to retire on reaching the age of 50 years in certain
ci rcumnst ances. The expression 'required to retire would
certainly refer to these officers whose cases come wthin
the previous clauses of r. 3.26 and nay al so be applicable
to Governnment servants who may be required to retire  under
any other rule in particular circunstances. The w dth of
the rule cannot clearly nmake the rule inapplicable to the
cases covered by the earlier clauses of r. 3.26.
The expression '"permtted to retire’, again, would refer to
cases where the CGovernnent servant opts to retire in view of
certain rules providing for his exercising such an option.
The foll owi ng observations at p. 579 of the case reported as
The State of Bonbay v. Saubhagchand M Doshl (1) do not
support the contention of the appellant. They sinply nean
that the question under consideration in that case could
arise in those circunstances, the observation being.
"It should be added that questions of the
above <character «could arise only when the
rules fix both an age of superannuation and an
age for conpul sory retirenent and the services
of a civil servant are termnated between
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these two points of tinme."

The question raised in that case was whether the order of
conpul sory retirenment anounted to an order of dismnissal or
renoval or not.

We are therefore of opinion that the appellant had no
absolute right to opt for retirenent on his attaining the
age of superannuation, that any such option was subject to
r. 3.26(d) which applies to himand that his case cones
under that rule as he was on the date of his conpulsory
retirement under suspension on charges of m sconduct.

It is true that no question of CGovernnent retaining a
CGovernment servant in service on Ms attaining the age of 55
years arises if the officer had once retired on attaining

that age. |If the Governnent desires to have the advantage
(1)[1958] C.R 571.
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of his services after he had retired, the only course open
to the Government is to reenploy him No such situation
however arises in the present case when the inpugned orders
suspending the appellant, revoking his | eave subsequent to
that date and retaining himin service after the date of
superannuation in view of r. 3.26(d) had been nade prior to
the date on which he was to attain the age of 55 years.

It has also been contended that r. 3.26(d) infringes the
fundanental rights of the appellant as a citizen O India
under Art. 19 and 23 of the Constitution. W do not agree.
Rule 3.26(d) sinply provides that the service which the
appel l ant took up voluntarily and on-conditions as be laid
down by the relevant rules would continue in certain
ci rcumnst ances even though the Governnent servant has
attained the age of superannuation. Further, any res-
triction the rule inposes on any alleged fundanental right
under «cls. (f) and (g) of Art. 19 is a reasonable
restriction in the interests of the general public. The
services to be rendered by the Governnent servant subsequent
to such an age, in viewof r. 3.26(d), isin no sense a
service which can be equated with the expression 'begar’ or
"forced labour’ in Art. 23. The appellant is not forced to
do any work. He remains under suspension and does no’ worKk.
Even if it be assuned that the retention in Service of the
Government servant, in view of the provisions of r. 3.26(d),
can cone wthin the expression 'forced labour’ this rule
would be wvalid in viewof Art. 23(2) which provides that
nothing in that Article shall prevent the State from
i mposi ng compul sory service for public purposes. W are of
opi nion that such retention would be for a public purpose,
as it isinthe larger interests of the efficiency of the
services that a Governnent servant should remain within the
con-' trol of -the Governnment so long as the departnenta

enquiry against himon a charge of m sconduct is not,/ con-
cluded and final orders are not passed.

It was also contended that sone of the charges franmed
against the appellant, if true, would constitute crimna

of fences and that therefore crimnal prosecution should have
been launched against himin place of the departnenta

pr oceedi ngs. There is nothing in the rules or the genera

[ aw whi ch woul d support this contention. It is for the
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CGovernment to deci de what action should be taken agai nst the
CGover nient servant for certain msconduct. Such a
discretion in the Governnent does not nean that the pro-
,vision for the departnental enquiry on such charges of
m sconduct is in violation of the provisions of Art. 14.

The service rules apply equally to all the nmenbers of the
service i.e., to all persons simlarly placed and are not
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therefore discrimnatory. The Governnent has the discretion
in every case, considering the nature of the alleged
m sconduct and other circunmstances, whether a crimna
prosecution should be | aunched or not. The GCovernnent is
also free to conduct departmental proceedings after the
close of the crimnal proceedings, if instituted.. There is
therefore nothing illegal in the Governnent instituting the
departmental proceedi ngs agai nst the appellant.

Before dealing with the allegation about the inmpugned orders
being mde nala fide, we may deal with certain genera
points rai sed by the appellant.

A grievance has been made that Sardar Pratap Singh Kairon,
the Chief Mnister, was not nade a party to the proceedings
on the wit petition. The appellant did not inplead him in
the first instance. It-was after the decision of this Court
in R P. Kapur v. Sardar Pratap Singh Kairon(1l) that the
appel l ant applied for the inpleading of the Chief Mnister
as the respondent in the petition. That application was
rejected 'by the High Court as no relief had been clained
agai nst . him  The order cannot be said to be wong when the
only ground mentioned for inpleading the Chief Mnister as a
party was to nake it incunbent on himto file an affidavit,
whi ch he was not legally obliged to, if he was not a party.
A nunber of affidavits sworn by Ms. Sodhi, Pahwa, Yog Raj,
Om Prakash, Surendra Singh Kairon and Kirpa Singh were filed
on behalf of the respondent in the Court below. It is now
contended that these affidavits should not have been taken
into consideration when no referenceto themhas been nade
inthe witten statenent filed on behalf of the  respondent.
No such objection seens to have been raised in the Court
bel ow. The allegations in the petition and the affidavit of
the appellant with respect to nmatters concerning these
persons were not accepted by the

(1) [1961] 2 S.C R 143.
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respondent. It was therefore not inproper or irregular or
illegal for the State to have secured these affidavits and
to have filed themin Court. In fact, it should have

secured affidavit fromthe Chief Mnister, Ms. Kairon, the
I nspector-Ceneral of Prisons and the Vigilance |nspector
about the allegations concerning them There is therefore
no force in this contention

It has been contended that the allegations of facts nmade by
the appellant in the petition being not specifically con-
troverted in the witten statenment and being not denied by
the persons nost conpetent to deny them should be taken to
be established. The contention really refers to t he
al | egati ons made against the Chief Mnister and his wife and
about certain matters in the tape recorded conversation the
appellant had wth the I.G of Prison and the Vigilance
I nspector. The appellant has filed a rendering of ‘the con-
versation alleged to have taken place between him and ' these
per sons. These persons have not denied, by their own
affidavits, that they did not have the all eged conversations
with the appellant, even though the officers of the State,
on the application of the State, were allowed to listen to
the recorded tape conversation and to prepare their own tape
records of the renderings of the tape recordings filed by
the appellant in Court in order to enable the State to
verify the appellant’s allegation that the tape-recorded
talks were between the appellant and the persons alleged.
Absence of such affidavits can at best lead the Court to
accept what was alleged to be stated by these persons in the
conversations, but cannot be sufficient to establish what
the person talking states to be the statenments of other
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per sons. The tape recorded conversati on between the ap-
pellant and the other person talking with himcan only be
corroborative evidence of the statement of appellant that
the other persons had nade such and such statenents, but
cannot be direct or primary evidence that the third person
had stated what the other speaker had told the appellant.
The High Court did not rely on the renderings of the tape
recorded conversation in view of the fact that such tape
recording can be tanpered with. Tape recordings can be
| egal evidence by way of corroborating the statenents of a
per son who deposes that the other speaker and
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M ni ster towards the appellant. There is no allegation that
the boy suffered on account of his leaving the appellants
house prior to his being cured conpletely. There is nothing
in the record of the alleged conversation between the
appel lant and the wife of the Chief Mnister, tape recorded
talks nos. 6 and 2 in April and May respectively, to show
that the Chief Mnister had asked the appellant to perform
the operation. Any statenent attributed to the Chief
M nister, by his wife, even if the talk was with her,is not
evi dence of what the Chief Mnister had stated, as Sardarn
Pratap Singh Kairon-has not been exam ned. Surendra has
denied, in his affidavit, the appellant’'s performng any
operation on him at the relevant tine. In t hese
circunstances, it is not possible to hold that the Chief
M nister did ask such a favour fromthe appellant and that
even if the appellant’s allegationis correct, he felt so
annoyed wth the appellant at Surendra’s |eaving Jullunder
for a few days, be it fromthe house of the appellant or
fromthe Crcuit House, as to break all such friendship with
the appellant as has been all eged by himand swi ng over to
the other extreme and harbour such grudge against himas to
abuse his position as the Chief Mnister, get wunjustified
enquiries |aunched agai nst himand get the inmpugned orders
passed.

Anot her allegation is that the Chief Mnister hinself and
his fam |y nmenbers, nmade nunerous recomendati ons asking for
undue favours pertaining to the sphere of the appellant’s
duties and that when they went beyond the limts of
endurance, the appellant expressed his inability to conply
with some of the extremely unreasonabl e demands. In support
of this contention, the appellant filed docunents of the B-
series, nineteen in nunber. None of these documents, by
itself, would show that the appellant was asked to actin a
manner which nmay be said to be not in keeping with the
proper discharge of his official duties. The contents, by
thensel ves, show that the witers, who included the Chief
Mnister, his sons Surendra and Grendra and his brother
Jaswant Singh, recomended to the appellant certain  persons
for treatnent, for admission in the hospital or for-grant of
nmedi cal certificates. It is not to be presuned that « untrue
certificates were required to be issued. The appell ant does
not state in what nmanner he
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acted inproperly and why he did so. The there fact that he
was a friend of the Chief Mnister would not justify it. He
hel d a responsible position and is expected to have done his
duty. 1In case he did not do his duty and thus suffered from
a weakness of character, his conduct can be said to be due
to his desire to remainin good grace with the Chief
M ni ster and thus gain sonme advantage in the service, be it
pronmotion, posting at a good station or protection from any
adverse action in case he acted inproperly in the discharge
of his official duties. There is nothing in the petition to
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i ndi cate how and when the Chief Mnister and the appellant
becanme friends. The relationship between the Chief Mnister
and an efficient public servant may be a close one, but
woul d not anount to friendship and therefore the expl anation
that the appellant showed undue favours for some tinme to
persons recomended by the Chief Mnister and his relations
nerely on account of friendship does not appear good and,
even if the appellant’s allegation be correct, M show ng
undue favours woul d not antagonize the Chief Mnister. The
appel l ant has not shown which recommendati ons he did not
conply w th and when such occasions arose. Therefore this
al  egati on does not establish the Chief Mnister’s bearing a
grudge agai nst the appel l'ant.

The other reason for the Chief Mnister's grievance is said
to be the appellant’s ceasing to conply wth the un-
reasonable requests of the famly menbers of the Chief
M nister for nmedicines and other expensive articles. He
does not say which requests and when he did not conply wth.
So long as he conplied with those requests, they would put
himin good grace with the Chief Mnister and Ms relations.
It is however denied that he did supply such things. It
appears fromcertain postal receipts filed by the appellant
that certain parcels were sent to Ms. Pratap Singh Karion
in July and Cctober 1957, March and Septenber 1958 and March
1959. The receipts donot show that these parcels contained
nedi ci nes. Tape recorded talks nos. 1, 3, and 4 do refer to

requests for and supplies of medicines by the appellant. It
is also alleged that anbng the expensive articles supplied
were two Singer sewing machines. Cash nmemos for the

purchase of two Singer sew ng nachines by ~Sardar Bahadur
Bagh Si ngh, father-in-
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law of the appellant in July 1959 and Cctober 1959, have
been fil ed. In July 1959, a wooden box was sent to Ms.

Kai ron t hrough Pahwa who was then the Traffic Manager of the
Punj ab Roadways at Anritsar. - Om Prakash brought that box
fromthe appellant’s place to Pahwa. Both these persons, Om
Prakash and Pahwa, have filed affidavits. They describe the
box to be of such a size that it could not possibly contain
the Singer sewi ng machi ne. Om Prakash however had stated in
the receipt, Annexure C 9, that he had received a box
bearing | abel ' Singer Sewing Machine’ fromDr. Partap Singh

Tape recorded talk no. 3 in August 1959 records Ms.
Kairon's conversation about receiving a nmachine and not
liking it on account of its colour and the  appellants
telling her, that they would deduct the nobney in - certain
contingencies. The State has not filed any affidavit by her
in denial of these statements. The conversation shows . that
the appellant supplied a Singer sewing nmchine to  Ms.

Kai ron and that sone deduction could be nade in the price in
certain contingency. There is no reason to disbelieve the
appel lant’s statement that he had supplied a Singer  'sew ng
machine and nedicines to her. These supplies by the
appel l ant would however ingratiate him with the Chief-
Mnister. There is nothing on the record to indicate which
requests for what nedicines and articles and when were
refused by the appellant and thus gave cause for grievance
to the Chief Mnister.

Anot her reason for the Chief Mnister’s harbouring a
grievance against the appellant is said to have arisen in

April 1960 on account of the appellant’s asking the Chief
Mnister's friend, Kirpa Singh, whomhe had kept as a guest
for about 7 nonths, to | eave the appellant’s house. Ki r pa
Singh was the Manager of National Mtors at jullunder. It

is alleged in the petitionthat this firm was either
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directly or indirectly owned by Surendra Singh Kairon or a
close relation of his. This allegation is very vague. Both
Ki rpa Singh and Surendra Singh have denied Surendra Singh's
having any concern with the National Mtors at jullunder
Kirpa Singh did stay at the appellant’s house in the alleged
peri od. Hs letter Exhibit D1, however does not indicate
that he felt annoyed at |eaving the appellant’s house where
he had stayed from Sept enber
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1959 to the end of March 1960. In fact, Kirpa Singh, by his
letter, expressed his thanks to the appellant. There could
therefore be no reason for the Chief Mnister to fee
annoyed and bear grudge agai nst the appellant on account of
Kirpa Singh not staying as a guest of the appellant from
April 1960, even though Kirpa Singh was a friend of the
Chief Mnister and was kept as guest by the appellant at the
instance of Surendra Singh, ~as appears from the tape
recorded tal k no: 15.

The other two reasons for the Chief Mnister’s being
aggrieved with the appellant relate to what happened sub-
sequent to April 1960. It is alleged that in Septenber
1960, the Chief Mnister sent a nessage through the Home
Secretary, Punjab, to the effect that he had been over
liberal towards the Akali prisoners in the District Jail
It is stated in/ the witten statenment filed by the
respondent that the District Mgistrate, Jullunder, rmade
such a conplaint to the Hone Secretary, who happened to be
at jullunder and that the Hone Secretary conveyed it to the
appel lant at a neeting at which the |nspector-General of
Prisons and the Coll ector were al'so present.  The matter was
closed as a result of what was tal ked about at the  neeting.
Ref erence has been nmade in this connection to ‘the tape
recorded conversation the appellant had with the I nspector
General of Prisons in Novenber 1960. |t appears from this
conversation that exaggerated information had reached the
Chief Mnister and made hi m send the nessage and that he was
satisfied when the |I.G of Prisons explained the matter to
hi m A Chief Mnister’'s sending a nessage to an officer
about certain conplaint received agai nst himcannot be taken
to indicate his ill-will against that officer.. He is bound
to do so as a part of his, duty.

The next reason is said to be that the Chief Mnister ~ had
used the appellant extensively in the Karnal Mirder - Case,
off the record, when it was the subject matter of an appeal
The Sessions Judge acquitted the accused in that case in
Novermber 1959 and the Hi gh Court dismissed the Governnent
appeal in May 1960. The appellant did his best to help the
prosecution with instructions in connection w th the medi co-
legal matters in the case and stated to the Chief Mnister
that the outcome of the case would
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be favourable. This is borne out fromtape recorded talk
no. 17 recorded in April 1960. It is alleged that the dis
m ssal of the appeal by the High Court and the ultirmate

di smssal of the Governnent petition for special |leave to
the Supreme Court in Cctober 1960 displeased the Chief
M ni ster who expressed his displeasure to the appellant. It

can be imagined that the Chief Mnister in these cir-
cunst ances woul d sarcastically speak to the appellant about
the strong assurances he had gi ven about the outcone of the
case, but it is difficult to hold that that woul d make the
Chief Mnister hostile to the appellant despite the hardwork
he had done, at his request, in helping the prosecution with
the nedico-legal aspect of the case. It is significant to
note that the appellant does not allege that the Chief
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M nister expressed his displeasure to him in My 1960,
shortly after the Hi gh Court-dismssed the State Appeal

Anot her cause for the displeasure of the Chief Mnister is
said to be the appellant’s inability to conply wth the
illegitimate contents of the instructions conveyed to him by
the Chief Mnister in Decenber 1956 in connection with Dr.
Dhillon’s acconpanying the Chief Mnister for a nunber of
days as nedical attendant. The nature of those instructions
has not been disclosed. Wat part the appellant played in
the alleged subsequent devel opnents with the Accountant
General, Punjab, and which were unpalatable to the Chief
M ni ster, has not been indicated. The incident took place
in Decenber 1957 and surely, even if true, does not appear
to have affected the alleged friendly relati ons between the
Chief Mnister and the appellant up to April 1960.

W have considered all the reasons set out by the appell ant
in his petition for the Chief- Mnister’s bearing grudge
against” him from May 1960 onward and are of opinion that
they, 'singly or cumulatively, fail to establish that the
Chi ef Mnister had any grievance agai nst the appellant.

The earliest definite incident which, according to the ap-
pell ant, annoyed the Chief Mnister, took place in the
begi nning of April 1960, as Kirpa Singh was made to |eave
his house at the end of March 1960. W have held that in
view of Kirpa Singh's letter of thanks to the appellant,
t here
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could have been no cause for the Chief Mnister to fee
di spl eased with the appellant. This inference finds support
from the fact that the Chief Mnister did not do anything
agai nst the appellant soon after it, but on the other hand,
entrusted the appellant to performan inportant operation
secretly on his son Surendra in the end of “April 1960, which
could be only if he entertained good relations wth the
appel lant till then.

W have also held that the alleged inability of the
appel l ant to keep Surendra Singh at his place subsequent to
the appellant’s performng the operation on him could not
have displeased the Chief Mnister as no ill-effect fol-
| owed. This view, again, finds support fromthe fact that
the Chief Mnister did nothing against the appellant till
the end of Cctober when an enquiry was instituted against
the appellant. The alleged incident about Surendra’s
leaving jullunder for a few days before he fully recovered
did not therefore lead to any aninosity between  the Chief
M ni ster and the appellant.

The High Court, Punjab, dismssed the State appeal in the
Karnal Mirder case in May 1960. The appellant is said to
have helped the prosecution at the appellate stage. The
Chief Mnister could have had cause for dissatisfaction but,
as we have mentioned earlier, the dismssal of the appea
could not have given rise to such bad feeling in the | Chief
M ni ster against the appellant as to lead to the transfer of
the appellant in October and to institute the enquiry
agai nst him

The recorded conversation between the appellant and the I.G
of Prisons in Novenber 1960 tends to indicate that the
appellant’s relations with the Chief Mnister could not have
been bad in Novenmber 1960 as he had sought the advice of the
.G of Prisons about his reporting to the Governnment about
the attitude of the District Magistrate at that neeting. |If
the relations between the Chief Mnister and the appellant
were as bad as we are asked to believe, such an idea in
connection wth the attitude of the District Magistrate,
even if it was inproper, could not have occurred to the
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appel lant at that tine when the |I.G of Prisons hinmself had
told him: "In nmy opinion that matter was hushed up’
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The appellant has, however, also urged certain nmatters as
indicating the malice borne by the Chief Mnister towards
himand thus indirectly giving support to his al | egati on
that the Chief Mnister had personal grievances agai nst him
The appellant’s transfer fromJullunder to Anritsar was
ordered in Decenber 1960. Jullunder, according to the
appeuant’s statenent in Court, is a coveted station for
Cvil Surgeons. He had overstayed there the normal period
of three years. Hi s transfer cannot be attributed to nalice
of the Chief Mnister, when an enquiry had been instituted
against him in connection with a conplaint regarding the
di scharge of his duties. Transfer, in such circunstances,
was the nost natural order to be passed by the Head of a
Depart ment . It my be that for the convenience of its
officers transfers are usually ordered in March and Apri
and are not ordered shortly before the period of retirenent.
But any transfer outside that period or sonetinme before
retirement, for administrative reasons, cannot be said to be
a transfer ordered mal a fide.

The appellant’s brother-in-1aw, who was officiating in the
Provincial Cvil Service, Executive Branch, was reverted to
the |ower cadre on Novenber 22, 1960, the reversion being
between the institution of a departnental ‘enquiry against
the appellant and the orders of his transfer.. This is said
to be evidence of the general ill-will which the Chief
M ni ster bore against the appellant. It is alleged in the
witten statement that the reversion was on-account of the
unsatisfactory conduct —and work of - the appel l ant’s
br ot her. We cannot take this reversion to be mala fide as
there is nothing on the record that it has been so held in
any proceedi ngs which coul d have possibly been taken by the
appel lant’s brother-in-law against his reversion. Sub-
sequent cancellation of +the reversion orders on hi s
representation, as stated in Court by the appellant, does
not, by itself point to reversion being nade nmal a fide.

The appellant preferred to take |eave preparatory to
retirement and, as already stated, such |eave was sancti oned
to Mn He proceeded on |eave sone tinme in Decenber 1960.
Subsequently, things happened which coul d have given cause
to the Chief Mnister for feeling aggrieved wth the
appellant. The Blitz of January 14, 1961 pub-
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lished an article under the caption Punjab’s latest scandal
The sewing machine of Kairon famly’'. According to this
article, the Civil Surgeon paid the price for (the sew ng
machine and supplied it to the Chief Mnister’s wfe. It
al so nmentioned that the Roadways Official transported it.
It described the appellant to be the henchman of the Chief
M nister and a handyman for Ms fanily menbers. It stated
that the G vil Surgeon is said to have despatched several
medi ci ne parcels to the Chief Mnister’'s wife by registered
post and that he was asked to supply themout of the hos-
pital stock. It referred to the Chief Mnister’'s son having
a garage in Jullunder and to the Boarding of the Manager of
the Garage with the Gvil Surgeon. It also nentioned about
the recomrendatory letters fromthe Chief Mnister’'s sons,
sister-in-law and brother to the Doctor. It referred to Dr.
Dhillon’s affair. Naturally, the Chief Mnister could have
taken this article to be inspired by the appellant and, nore
so when the appellant’s wife published a letter in the Blitz
dated March 18, 1961, practically admitting what had been
alleged in that article except such matters which went
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agai nst her husband. She stated that she sent parcels of
nedi ci nes by registered post and other neans to the wife of
the Chief Mnister and that the Garage Manager stayed with
themas required by the Chief Mnister’'s wife.

Bet ween January and March, several things happened which
indicated to the appellant that the Government was taking
action against him On January 17, 1961, the appellant
received a letter dated January 13, 1961,fromthe |[|nspector
of Vigilance, District Jullunder, enquiring fromhim about
the place where and the date when he could be contacted for
ascertaining his view point on points relevant to the
enquiry ordered by the Punjab Government. This was in
connection with the enquiry instituted on October 29, 1960.
It is 'alleged for the appellant that the Chief Mnister
could have seen the copy of the Blitz dated January 14 at
Del hi on January 13, 1961 and that he then started
vindi ctive proceedings against-the petitioner and used the
Government. machinery-in a nmalicious manner to satisfy his
personal ~nmalice and vendetta. ~The inplication is that it
was on the Chief Mnister’'s knowi ng of the article published
in the Blitz dated January 14 that he directed
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the Vigilance Inspector toissue the letter of January 13
to. the appellant for ascertaining the place and the date
when he could interrogate him in connection wth the
enquiry. This is a far-fetched idea. The enquiry had been
in progress since Cctober 29 and it must have been in due
course that the Vigilance Oficer wote the letter dated
January 13 to the appellant.

What ever views the Vigilance I nspector expressed about the
various charges franmed against the appellant in the tape-
recorded talk no. 16 on February 13, 1961, even if they be
his real views in the matter, is no . index of the fact that
the superior officers who had investigated the case had
formed a simlar opinion and that the action taken by the
CGovernment a few nmonths later in formally fram ng  charges
with respect to those matters was actuated by nalice. The
letter, Annexure J, dated June 3, 1961 states ‘that the
evi dence brought on record was sufficiently strong to
warrant serious action against him - Any views expressed by
the Vigilance Inspector who had really no business to
express them when he was deputed to get the explanation or
the appellant’s version about certain allegations _against
him is not sufficient, in our opinion, to look at this
assertion in the letter with suspicion. 1n fact, if the
Chief Mnister had started the enquiry in COctober on account
of malice and had pronmpted the Vigilance |Inspector on
January 13 as a result of the publication of an article in
the Blitz of January 15, 1961, presumi ng that he had / seen
that copy of the Blitz at Del hi on January 13, the / Chief
M nister could have very well seen to the early subnission
of the police report making out a case agai nst the appell ant
and would have taken action against the appellant  nuch
earlier than June 3, 1961, when special steps had to  be
taken to see that necessary legal action against the
appel l ant is conplete before his date of retirement on June
16, 1961. Surely, the Chief Mnister could have easily
managed these matters if he were actuated by malice and had
been taking keen personal interest sinply with a view to
wr eak vengeance agai nst the appellant who had the audacity
to act against his w shes even though he had subnmitted to
them for an appreciable tine.

In February 1961, the appellant received a copy of the
remarks entered in his annual confidential file for the
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year April 1, 1959, to March 31, 1960: 'Professionally he is
reported to be somewhat about average. Yet, there has been
per si st ent conplaints about his avarice and |ack of

integrity’. The appellant did not appear to have taken any
action in connection with the adverse remarks comuni cated
to himtill June 29, 1961, except in so far that he asked

the Director of Health Services about the period during
which a representation against such remarks coul d be nade.
In his representation dated June 29, 1961, which was
submitted beyond the usual period for naking representation
the appel |l ant said:
"I am constrained to point out that these
observations by Shri Kairon, Chief Mnister
(Govt. in the Health Deptt.) do not reflect an
honest opinion.in the context of certain facts
on record, a few of which are outlined bel ow "
and referred to the various matters stated by him in the
petition. The written. statenent shows that these remarks
were not nade by the Chief Mnister but were nade by the
Secretary in the Health Departrment. W do not know when
these remarks were nmmde. The nere fact that they were
conmuni cated in February 1961 does not mean that they were
recorded near about - that date. Annual remarks, in the
nature of things, nust be nmade after some appreclable time
fromthe close of the year as they are based on the receipt
of the remarks fromthe departnental heads, who take their
own time in subnmitting such remarks. ~Even if they were made
near about February 1961, that would not show that they were
made naliciously on account of the Chief Mnister’s ill-wll
as, by that tine, the various conplaints against the
appel l ant which had come tothe notice of the enquiring
officer, would have also cone to the notice of t he
CGover nment . The conpl aints, according to the charge-sheet
franed agai nst the appellant,nostly relate to the years 1959
and 1960.
The tape-recorded conversations between the appellant and
the Chief Mnister and his wife were played at ‘a Press
Conference on March 29, 1961, at Chandigarh. This led to
some nove for an adjournment —notion in the Punj ab
Legi sl ati ve Assenbly on March 30.
In April 1961, the appellant’s wife sent a panphlet ’'Acts of
corruption by Shri Partap Sing Kairon and his” 51-2 S~ C
I ndi a’ 64
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famly nmenmbers’ to the Menbers of Parlianment ~ and ot her
| eadi ng persons throughout the country. This conduct of.
the appellant’s wife would have again furni shed cause for
grievance to the Chief Mnister.
The question, however, is whether these acts of the ap-
pell ant and his wi fe giving cause for grievance to the Chi ef
M ni ster between January and April 1961 can be said to have
led the Government to take the steps against the appell ant
with regard to his suspension, revocation of [ eave,
extension of service and institution of a formal depart-
nmental enquiry out of nmalice or that such steps were taken
against himin due course. W are of opinion that the steps
cannot be said to be taken nmala fide nerely because the
appellant and his wife acted in a manner which could
undoubt edly provi de cause for grievance to the Chief M nis-
ter. Nothing is on record to indicate why the appellant and
his wife felt so pronpted as to have an inspired article
printed in the Blitz of January 14 and to have the appel-
lant’,,, wife's letter published in the Blitz in March 1961
and her panphlets distributed all over the country. Surely,
the appellant and his wi fe cannot be said to have done this
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with the nobl e object of bringing the m sdeeds of the Chief
M nister of Punjab to public notice and thereby to cause a
change for the better in the admnistration of the affairs
in the Punjab. The appellant was not a free man. He was
still in service, though on | eave preparatory to retirement.
He was to retire in June 1961 and therefore he had to
observe the usual discipline enjoined on a public servant.
Hs wife too was not to act in manner in which a public

servant’s wife is not expected to act. It cannot be
believed that the appellant did not know what his wife was
doi ng. The conclusion is irresistable that the appellant

and his wfe rushed to the Press so prematurely, even if
they could be said to be actuated with | audabl e notives of
bringing inprovenment in the administration of the State, to
create a shield for ~the appellant in case the police
i nvestigation that was in progress against himculmnated in
the fornulation of formal charges against himand in the
instituting of a formal departnental enquiry against him
The design was on the part of the appellant and cannot be
said to ' be on the part of the Chief Mnister, who can be
responsi bl-e
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for wvarious orders of CGovernnent as the M nister-in-charge
of the departnment and as head of the Adm nistration.
It has also been contended in connection with the alleged
mala fides that in viewof r. 8.19 of the 1941 rules, the
Government shoul d have refused the | eave in Decenber 1960 if
genui ne conpl ai nts had been nmade against the appellant and
investigation was proceeding on-them The |eave was to be
governed by the 1959 rules and r. 8.19 in those rules did
not make it incunmbent on the Governnent to refuse |eave to
the appellant in Decenber 1960. The rule is -
"Leave shall not be granted to a Governnent
servant whom a conpetent authority has deci ded
to disnmiss, renpve or conpulsorily retire from
CGovernment service."
Government had not arrived at any such decision and there-
fore could not have and was not bound to refuse | eave by
resorting tor. 8.19. Even the rule as it stood in the 1941
rules could not have justified the Government resorting to
it for refusing | eave to the appellant. That rul e was:
"Leave should not be granted to a Governnent
servant who is to be dismissed or renoved from

service for m sconduct or gener a
inefficiency, if such leave wll  have the
ef fect of postponing the date of disnissal or
renoval, or to a Governnent servant whose
conduct is at thetime formng, or is in
the near future, likely to formthe
subj ect matter of departnental enquiry."

The rul e wasnot mandatory. It was discretionary with the

Governnment to grant |eave or not. The police was investi-
gating into the conpl aint agai nst the appellant in Decenber
1960 and it woul d have been too nmuch for the Governnent to
forma definite opinion about the action to be taken against
the appel |l ant then.

The grant of Ileave to the appellant in 1960 does not
therefore indicate that the Government had not received any
conplaint against himby the time it granted himleave and
t hat the Governnent’s subsequent action agai nst the
appel | ant was mal a fide.

Anot her submission for the appellant to establish his case
of mala fides against the respondent is that the Governnent
havi ng sanctioned himl| eave, need not have taken recourse to
suspendi ng hi mand revoking his | eave, but
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coul d have taken adequate action agai nst the appellant under
r. 2.2(b), Vol. 11, 1941 rules, if he was found guilty of
grave msconduct as a result of the departnmental proceedings
the CGovernment was to institute against him The nere fact
that Governnent took one type of action open to them and not
the other, is no ground to hold the Governnent action nmla
fide. Further, resort to r. 2.2(b) could have been taken
only if the appellant was found guilty of grave m sconduct
and it would have been always a debat abl e poi nt whether the
charges made out agai nst himestablished grave m sconduct or
simpl e m sconduct. Action under that rule can be taken only
in limted circunstances.

We are therefore of opinion that it is not established that
the inmpugned orders were made by the Governor not with the
ostensi bl e object of a proper departnmental enquiry against
the appellant with respect to the conplaints received
against- him conplaints found to have substance by the
police on investigation but were made with the wulterior
pur pose of causing harassnment and | oss of reputation to the
appel l ant-_as —he had been instrumental in making public
all egations tending to bring the Chief Mnister of the State
i nto disrepute.

We therefore dismss the appeal

BY COURT: In view of the opinion of the majority, the appea
is allowed. There wi/ll be no order as to costs here and in
the Hi gh Court.

Appeal al | owed.
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