IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL A VIL JURI SDI CTI ON

VWRI T PETI TI ON NO. 2488 OF 1998

Shabi r Ahmed Abdul Rehman, )
presently residing at post Anbat, )
Tal . Mahasal e, Di st. Raigad, )

)

Mahar ashtra State - 402 101. .. Petitioner.

V/s.

1) The Uni on of India
Having offi ce at Ayakar Bhavan,
new Marine Lines, Mnbai - 20.

2) The Joint Secretary to the
Govennent of India, having his
office at 3rd floor, Jeevan Deep,
Parliament Street, Sansad Mar g,
New Del hi - 110 001.

)
)
)
)
)
)
)
)
)
3) Comm ssi oner of Custons (Appeals) )
having his office at 1st fl oor, )
Air Cargo Conmpl ex, NPT, Sahar, )
Andheri (East), Munbai-400 099. )

)

)

)

)

)

)

)

)

)

4) Comm ssi oner of Custons, having
his office at Sahar International
Ai rport, Minbai-400 099.

5) Deputy Conmm ssioner of Custons,
having his office at Air Custons
Pool, Sahar I nternational

Ai rport, Minbai-400 099. .. Respondent s.

M.Sujay Kantawala wth N M Shah, Ranmesh Purwani and
Brijesh Pathak for petitioner.

M.R V.Desai, senior advocate with Pradeep Jetly for
respondents.

CORAM : P. B. MAIMUDAR AND
J. P. DEVADHAR, JJ.
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DATED : 3RD DECEMBER, 2008.
ORAL JUDGQGVENT ( PER J. P. DEVADHAR, J)

1. During the pendency of an appeal filed
against the confiscation order, whether the custons
authorities could sell the confiscated gold and when it
is ultimately held that the petitioner is entitled to
redenption of the confiscated gold, whether the sale
proceeds could be returned after deducting the custons
duty fromthe sale proceeds, is the question raised in

this petition.

2. In the present case, on 17/4/1997 the
petitioner on his arrival from Miscat was apprehended
at the Airport as he was carrying 41 gold bars val ued
at Rs. 18, 88, 337/- (international mar ket value) /
Rs. 23, 16,500/- (local narket value) concealed in a
pouch. The said gold bars were seized from the
petitioner on the reasonable belief that they are

liable to be confi scat ed.

3. Thereafter, on conpletion of investigation,
a show cause notice was issued to the petitioner on 3rd
July, 1997 and by an order in original dated 11/11/1997
(despatched on 25/11/1997) it was ordered that the

seized gold bars are liable to be confiscated and
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penalty of Rs.3,00,000/- was al so i nposed.

4. Being aggrieved by the aforesaid order, the
petitioner filed an appeal before the Comm ssioner of
Custons (Appeals) who by his order dated 23/2/1998
directed reshipnent of the gold in question subject to
paynent of reshipnment fine of Rs.6,00,000/-. The
Comm ssioner (A) reduced the personal penalty from

Rs. 3, 00,000/ - to Rs. 1, 00, 000/ -.

5. Bei ng aggri eved by the aforesaid order, both
the Comm ssioner of Custons as also the petitioner
filed revision application before the Governnment of
India. By the inpugned order dated 21/9/1998 the Joint
Secretary to the Governnment of India held that the
petitioner 1is entitled to redeemthe confiscated gold
subject to paynent of duty and also fine and penalty
i nposed by Conmi ssioner (A). As the gold was already
di sposed off, the Conm ssioner was directed to return
the sale proceeds subject to paynent of duty, fine and
penal ty. Chal | engi ng the aforesaid order, the present
petition is filed. The revenue has accepted the

deci sion of the revisional authority.

6. M .S. N Kantawal a, | earned counsel appearing

on behalf of the petitioner submtted that the order in
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ori gi nal dated 11/11/1997 was recei ved by t he
petitioner on 25/11/1997 and by a letter dat ed
28/ 11/1997 the petitioner had inforned the custons
authorities that the petitioner is filing an appeal
agai nst the adjudication order and the confiscated gold
should not be disposed of. As per circular dated
16/ 11/ 1994, the custons authorities ought not to have
di sposed of the confiscated gold during the pendency of
the appeal. Rel yi ng upon the decision of the Delhi
H gh Court in the case of Kailash R bbon Factory Ltd.
VIs. Commr. of CQus. & C. Ex., New Delhi reported in
2002(143) E.L.T. 60 (Del.), Collector of Custons,
Madras V/s. Meena A. Bharwani reported in 2006 (194)
E.L.T. 273 (Mad.) and the decision of this Court in
the case of Grdharlal Kalyandas Advani V/s. Union of
India reported in 1992(58) E.L.T. 453 (Bom),
M. Kantawal a submtted that the petitioner is entitled
to the market value of the confiscated goods together
with interest thereon at the rate fixed by this Court

fromthe date of auction till paynent.

7. M. R V. Desai, | ear ned seni or Advocat e
appearing on behalf of the respondents, on the other
hand submtted that in the present case, although the
petitioner had informed by his letter dated 28/ 11/ 1997

that the petitioner would be filing an appeal agai nst
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the adjudication order, by a letter dated 5/12/1997
Advocate or the petitioner was informed that the
confiscated gold had already been handed over to the
basenment warehouse of New Custom House for disposal.
Accordingly, the gold bars in question were sold on
12/ 2/1998 and the sale proceeds received were in the
sum of Rs.18,98,965/-. He submtted that in the |ight
of the Notification No.42/89-Cus.(NT) dated 30th June,
1989 the custons authorities were justified in

di sposing off the confiscated gol d.

8. M. Desai, further submtted that as per the
order passed by the revisional authority, the anount
payable to the petitioner after deducting the baggage
rate of duty, redenption fine and penalty fromthe sale
proceeds conmes to Rs.2,16,724/-. M.Desai submtted
that the respondents were ready and willing to pay the
said ampunt to the petitioner, however, since the
wher eabouts of the petitioner was not known, the
custons authorities could not pay the bal ance anount of
Rs. 2,16, 724/ -. Accordingly, M.Desai submtted that in
the facts of +the present case, since the custons
authorities were always ready and willing to pay the
bal ance armount of Rs.2,16,724/-, there is no question

of paying the said amount with interest.
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9. W have carefully considered the riva
submi ssi ons. Adm ttedly, the order in original dated
11/ 11/ 1997 was despatched on 25/11/1997 and by a letter
dated 28/11/1997 the petitioner had infornmed the
custons authorities that he is filing an appeal agai nst
the order in original. No doubt that by the letter
dated 5/12/1997 the custons authorities had inforned
the petitioner that the confiscated gold has already
been handed over for disposal. Handi ng over the
confiscated gold inmediately after serving the order of
confiscation itself was inproper. 1In any event after
receiving letter from the petitioner, the custons
authorities ought to have stopped the auction sale of
the confiscated gold. However, the gold was sold on
12/ 2/1998 during the pendency of the appeal filed by
the petitioner before Comm ssioner (A). The finding
recorded by the revisional authority and accepted by
the revenue is that the action of the custons
authorities in selling the gold during the pendency of
the appeal 1is against the existing depart nment al
instructions and is not in good taste. Therefore, the
argunent of the revenue in selling the gold during the

pendency of the appeal cannot be accept ed.

10. Since the petitioner seeks redenption of the

confiscated gold as per the order passed by the
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revi si onal authority, the first guestion to be
considered is, whether the petitioner is justified in
claimng market value of the said gold ? It is not in
di spute that the market value of the gold was falling
at the relevant time. |In fact, the specific case of
the petitioner before the Conm ssioner (A) was that the
prices of the gold had fallen sharply (see page 106 of
the petition). In these circunstances, the claim of
the petitioner in seeking market value of the gold

cannot be accepted.

11. The question then to be considered is,
whet her the petitioner is entitled to the sal e proceeds
after deducting duty, fine and penalty inposed upon the
petitioner ? Since the petitioner is seeki ng
redenption of the confiscated gold, he cannot escape
paynent of fine and penalty. 1In fact, counsel for the
petitioner offered to pay fine and penalty. As regards
paynent of duty is concerned, in our opinion, duty
woul d be payable only if the gold was actually all owed
to be redeened. In the present case, what is being
given is the sale proceeds and not the gold as such.
In such a case, the question of paying duty in respect

of the sale proceeds would not arise.

12. The argunent of the revenue that they were
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ready to pay the bal ance anount of Rs.2,16,724/-, but
the petitioner was not avail able cannot be accepted,
because, firstly, nowhere in the affidavit in reply
filed on behalf of the revenue it is so stated and such
contention is being raised for the first tinme during
the course of argunents. Secondly, the petitioner has
filed the present petition through an Advocate in the
year 1998 and nothing prevented the custons authorities
in addressing a letter to the Advocate for the

petitioner in that behalf.

13. In this view of the matter, in our opinion,
the custonms authorities are liable to return the entire
sale proceeds w thout deducting therefromthe duty but
subject to deduction of fine of Rs.6,00,000/- and
penalty of Rs.1,00,000/- inposed by the Comn ssioner

(A) with interest.

14. Accordi ngly, we di rect t he cust ons
authorities to deduct Rs.7,00,000/- towards fine and
penalty fromthe anmount of Rs. 18, 98,965/- and pay the
bal ance amount of Rs.11,98,965 with interest at the
rate of 9% p.a. fromthe date of the revisional order

dated 21/9/1998 till paynent.

15. Rule is nmde absolute in the above terns
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with no order as to costs.

(P. B. MAJMUDAR J.)

(J. P. DEVADHAR, J.)
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