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ACT:

Government of India Act, 1935, -s. 299- " Conpensati on",
neaning of The Land Acquisition  (Bormbay Anendnent) Act,
1948- Vi ol ative of s. 299(2)-1f saved by Arts. 31(5)(a),
31-A and 31-B of the Constitution of India

HEADNOTE:

The appellant’s |lands were acquired for the purpose of a
housi ng schene. The requisite notification were issued under
s. 4 of the Land Acquisition Act, 1894, in My 1948 and
under s. 6 in July and August 1949, and possession of the
| ands was taken under s. 17 in Decenber 1949.

In the course of proceedings for the ascertainnent of
conpensation payable to the appellants, both the Land
Acquisition Oficer and the District Court, to which the
matter was referred, awarded conpensation in accordance wth
the provisions of the Land Acquisition (Bormbay Amendnent)
Act, 1948, i.e., on the basis of the value of the | ands as
on January 1, 1948 and not upon the value on the date of the
s. 4 notification.

On appeal it was held by the H gh Court that though the
Bonbay Anmendi ng Act was hit by Art. 14 it was saved by Art.
31 -A and that under s. 299 of the Governnent of India Act,
1935, which governed the statute, the conpensation for
conpul sory acquisition did not necessarily mean equival ent
in value to what the owner had been deprived of.

HELD: (i) Ascertainnment of conpensation on the basis of
the value of the lands acquired as on the 1st January 1948
and not as on the date on which the s. 4 notification under
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the 1894 Act was issued, in the absence of any relevant
circunstances requiring the fixing of an anterior date, was
arbitrary. [643 A-B].

Therefore, the Land Acquisition (Bonbay Anendment) Act,
1948, did not satisfy the requirenments of s. 299(2) of the
Government of India Act, 1935, in that it did not provide
for "conpensation" in the nature of "just. equivalent" of
what the owner was deprived of, and was therefore void. [644
GH 645 A].

(ii) The provisions of Art. 31(2) and s. 299(2) relating to
conpensation were pari materia with each other and in the
context of the paynent or ascertainnent of conpensation
there was no distinction between the two provi si ons
justifying a different interpretation of each and for giving
a nore restricted neaning to s. 299(2). [641 E-F, 643 B-C
644 A-B].

State of West Bengal v. Ms. Bela Banerjee, [1954] S.CR
558, foll owed.

(iii) The deci sion in Ms. Bela Banerjee's case was not
based on the circunstance that the court, in that case, was
dealing with a permanent Act. On principle, in the context
of ascertai nment of conpensation, there was no jurisdiction
for a distinction solely because once was a permanent and
anot her a tenporary Act. [644 CD].

637

(iv) The Bonbay Amend Act being void at the inception, was
not an "existing law' within the neaning of Art. 31(5)(a) or
Art. 31-A at the date of the _comrencenent of t he
constitution and could not therefore be saved by either of
these provisions. [646 A, CD, §G.

H. p. Khandalwal v. State of U P. AIl.R 1955 All. 12, The
Asstt. Collector, Thana Prant, Thana v. Jummadas  Gokul das
Patel, 1.L.R 1959 Bom 98 and State of West Bengal v. Bon
Behari Mndol, A l.R 1961 Cal. 112, referred to.

Dhi ruba Devi si ngh Gohil V. State of Bonmbay. [1955] 1 S.C. R
691 and State of U P. v. HH WMharaja Brijendra Singh
l.L.R [1961] 1 All. 236. distinguished.

Article 31-Bis not governed by Art. 31-A nor is it nerely
illustrative of cases that woul d otherwi se fall ‘under Art.
31-A. Article 31-Bis a constitutional device to place the
speci fied statutes beyond any attack on the ground that they
infringe Part IIl of the Constitution. [648 E-H]

649 Al .

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 775 and
776 of 1962.

Appeals fromthe judgnment and decree dated March 26, /1958,
of the Bonmbay High Court in First Appeals Nos. 318, 611 of
1954.

J. C. Bhat, and R P. Bhat, for the appellant (in  both
the appeal s).

C. K. Daphtary, Attorney-General, N. S. Bindra, R H

Dhebar and B. R G K.  Achar, for the respondent (in both
the appeal s).

N. A. Pal khivala, and R A Gagrat, for Interveners Nos. 1
and 2.

Purshottam Trikandas, J. B. Dadachanji, Ravinder Narain,
and K. R Chaudhuri, for Interveners Nos. 3 and 4.

The Judgrment of the Court was delivered by

Subba Rao J. These two appeals are directed against the
judgrment and decree of the High Court of Judicature at
Bonbay nodi fying those of the Civil Judge, Senior Division
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Thana, in a reference arising out of land acquisition
pr oceedi ngs.

On May 28, 1948, the Government of Bonbay issued, a
notification under s. 4 of the Land Acquisition Act, 1894,
notifying that certain |lands belonging to the appellant,
along with Ilands belonging to others, were likely to be
needed for the Governnment Housing Schenme, a public purpose.
Notifications wunder s. 6 of the Land Acquisition Act were
issued on July 14, 1949, August 1, 1949, and August 11
1949. On  Decenber 31, 1949, possession of the lands so
notified was taken under s. 17 of the Land

638

Acqui sition Act. The Land Acquisition officer <classified
the said |l ands into six groups based upon certain criteria.
Some of the |ands of the appellant fell in group Nos. 4 and
5, and his khajan lands fell iin group No. 6. He valued the
khaj an | ands at Rs. 500 per acre, i.e., at anna 1 pies 7 1/2
per sqg. yard, and thelands in group No. 4 at Rs. 1-6-0 per
sq. yard, and. those in group No. 5 at Rs. 1-4-0 per sq.
yard. Though the appellant «clainmed before the Land
Acquisition Oficer Rs. 44,02,858-8-0 as conpensation for
the land and Rs. 10, 696-14-0 as |oss of assessnment, the said
Oficer awarded a total ampunt of Rs. 1,31,096-4-0 as
conpensati on. The ‘appellant filed an application under S.
18 of the Land Acquisition Act for a reference to the
District Court guestioning the correct ness of t he
conpensation awarded to him by the | and Acquisition Oficer
Hs reference was nunbered as References No. 55 of 1953.
The | earned Civil Judge, Senior Division, Thana, heard that
reference along wth others made at the instance of
di fferent claimnts and gave his award on Novenber 30, 1953.
The learned Civil Judge increased the conpensation in
respect of the khajan lands from 1l anna and 7 1/2 pies per
sq. yard to as. 8 per sq. yard, and in respect of lands in
groups 4 and 5 he increased the conmpensation by as. 2 per
sq. yard : in the result, he awarded conpensation in the sum
of Rs. 2,97,676-15-0 instead of Rs. 1,31,096-4-0 awarded by
the Land Acquisition Oficer. The point to be noticed is
that the |l earned Cvil Judge valued the | ands as on January
1, 1948, though the notification under s. 4 of the Land
Acqui sition Act was issued on May’' 28, 1948, as -under the
provisions of the Land Acquisition (Bonbay Amendment) Act,
1948 (Bonmbay Act |V of 1948), hereinafter <called the
Amending Act, the forner date was the <crucial date for
awar di ng conpensation. He further did  not -award t he
additional 15 per cent of the market value of the lands as
solatium for compul sory acquisition, as under the Anmending
Act, unlike wunder the Land Acquisition Act, 1894, no
solatium was provided for. Both the appellant and the
respondent preferred appeals to the H gh Court against the
said award, the appeal filed by the appellant being First
Appeal No. 611 of 1954 and that filed by the respondent
being First Appeal No. 318 of 1954. The High Court ‘heard
the said appeals along with the appeals filed by other
claimants and delivered a conmmon judgrment on March 26, 1958.
The High Court held that though the Act was hit by Art. 14
of the Constitution, it was saved by Art. 31-A thereof and
that wunder s. 299 of the CGovernnent of India Act, 1935,
whi ch governed the statute, the conpensation for conpul sory
acqui sition did not necessarily mean equi val ent

639

in value to the owner of what he had been deprived and,
therefore, the Amending Act was valid. |In the result, it
al l owed the appeal filed by the respondent by restoring the
award of the Land Acquisition Oficer in respect of the
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khaj an lands and dismssed the appeal filed by the
appel l ant. Hence the, appeals.

W have heard the argunents of M. Bhat for the appellant,
M. Pal khivala for the interveners, the Attorney-General for
the respondents and the counsel representing the Advocates-
CGeneral of some of the States to whom notices were issued by
the Court.

M. Bhat, appearing for the appellant, raised before us the
following points : (1) The Arending Act being a pre-
Constitution Act, was governed by s. 299 of the Governnent
of India Act, 1935, and as it did not provide for paynent of
conpensation for property acquired in the sense the said
expression was interpreted by this Court, the said Act was
void. (2) The Act infringed Art. 14 of the Constitution

And (3) it was not- saved under Art. 31-A of t he
Constitution, as, though the |and acquired was an "estate"
within the meaning of the said provision, the acquisition
had no <concern wth agrarian reforms or even wth the
regul ation of village econony as laid down by the decisions
of this Court.

Lear ned Attorney-CGeneral ~ appearing for the r espondent
contended that the said Act was covered by Art. 31-A of the

constitution and, therefore, its validity could not be
guesti oned on the ground that it contravened either Art. 14
or Art. 31 of /the  Constitution. Assum ng that his
contention was wong, he proceeded to argue that the
Amendi ng Act was saved by Art. 31 (5 (a) of t he
Constitution and, therefore, the question of the adequacy of
the conpensation could not be  questioned in_ court, He
further sought to ward off the attack based on Art. 14 of
t he Constitution on - the foot of the doctri ne of
classification.

The first question is whether the Arendi ng Act was void on
the ground that it did not conply with the provisions of s.
299 of the CGovernnent of India Act, 1935. To appreciate the
contentions of the parties it woul dbe convenient to notice

at the outset the provisions of the Amending Act. The
i mpugned Act was passed for the purpose of acquiring /|ands
for Housing Schemes. It is a short Act consisting of © three
secti ons. It extends to the whole of the State of ~ Bonbay.

At the tine of enactnent its life was fixed at 5 years, but
later on extended to 10 years, and by Bombay Act XXIV of

1958 it was extended further to 20 vyears. Under the
Amendi ng Act, "housing schene" is
640

defined to mean "any housi ng schene which the Gover nment may
from tine to tine undertake for the purpose of increasing
acconmmodati on for housing persons and shall include any such
schenme undertaken from tinme to tine wth the previous
sanction of the State Governnent by a local authority or
conpany." Section 3 nmkes sone changes in the Land
Acqui sition Act. The expression "public purpose" in's.3 (f)
of the Land Acquisition Act includes a housing schene as
defined in the Anending Act. By s. 3 ( 1) (c) of the Act
in the first clause of sub-section (1) of s. 23 of the Land
Acqui sition Act, after the words, brackets and figures
"section 4, sub-section (1)" the words "or at the relevant
date, whichever is less" have been inserted. " Rel evant
date" is defined to mean the 1st day of January 1948, and
subs. (2) of s. 23 has been omtted. The result is that
under the Amending Act if a land is acquired for a housing
schene, the person whose land is acquired wll not be
entitled to the market value of the land at the date of the
publication of the notification but only to the narket val ue
of the land at the date of the said notification or on
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January 1, 1948, whichever is less and he wll not be
entitled to a sumof 15 per cent on the narket value as
solatium in consideration of the conpul sory nature of the
acqui sition. In short, the Amending Act provides for
acquiring lands for housing schenes on the payment of
conpensation which is likely to be |l ess than that payable if
the land is acquired under the Land Acquisition Act.

The Anmending Act, being a pre-Constitution Act, was governed
by s. 299 of the Governnent of India Act, 1935. Subsecti on
(2) of s. 299 of the CGovernnent of India Act, 1935, read as
follows :

"Nei t her the Dom nion Legislature nor a Provi nci a
Legi sl ature shall have power to nake any | aw authorising the
conpul sory acquisition for public purposes of any |land, and,
or, any comercial or industrial undertaking, or any
interest in, or in-any conpany owning, any comercial or
i ndustrial undertaking,  unless the law provides for the
payment of conpensation for the property acquired and either
fixes 'the anount ~of the conpensation, or specifies the
principles ~on which, and the manner in which, it is to be
det er m ned. "

Under this sub-section the power to make any law by an
appropriate |egislature was subject to the conditions laid
down therein.

641

The power thereunder could not be exercised unless the
conditions were conplied with. They were fetters on the
| egislative power. Section 299 of the Government of India
Act in express terns said that the appropriate |egislature
had no power to nake any |law authorising ~the conpulsory
acquisition for public purposes of any land etc. unless the
law provided for the paynent of conpensation for the

property acquired. |If "conpensation” was not so provided,
it affected the conpetency of the appropriate Legislature to
make the said law If it did not have power, the law so
made was a nullity. It is as if it did not exist on the

statute book.

The question is whether the Act provides for compensation
within the neaning of s. 299(2) of the Government of ~ India
Act, 1935. This Court had the occasion to - construe the
nmeani ng of that expression in Art. 31(2) of the Constitution
before it was anended by the Constitution (Fourth Arendnent)
Act, 1955. Under cl. (2) of Art. 3 1, no property shall be
taken possession of or acquired for a public purpose unless
the law provides for conpensation for the property taken
possession of or acquired and either fixer. the anmount of
conpensation or specifies the principles on which and the
manner in which the compensation is to be determ ned and
gi ven. Bot h under s. 299 of the Governnent of India  Act,
1935, and Art. 31(2) of the Constitution, fixation of the
anmount of compensation or specification of the principles on
which and the, manner in which it is to be determined are
necessary conditions for a valid acquisition. |ndeed, the
rel evant parts of the said two provisions are pari materia
with each other. The scope of the said conditions fell to
be considered in The State of Wst Bengal v. Ms. Bela
Banerjee(1). That case was dealing with the Wst Benga
Land Devel opnent and Pl anning Act, 1948, which was passed
primarily for the settlement of immgrants who had nigrated
into Wst Bengal due to comunal disturbances in East
Bengal , and which provided for the acqui sition and
devel opnent of land for public purposes including the said
purpose. Under that Act it was provided that the amount of
conpensation paid thereunder should not exceed the narket
val ue of the |land on Decenmber 31, 1946; that is to say, even
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if the notification under s. 4 or under s. 6 of the Land
Acqui sition Act was issued long after the said date, the
mar ket value of the Iand acquired could only be the market
val ue of the said land on the said date. After reading the
(1) [1954] S.C. R 558, 563-564.
642
relevant Articles of the Constitution, this
Court proceeded to state :
"While it is true that the legislature is
given the discretionary power of laying down
t he principles which should govern t he
determ nation of the ampunt to be given to the
owner for the property appropriated, such
principles must ensure that what is determ ned
as payable nust be conpensation, that is a
just equivalent. of what the owner has been
deprived of. Wthin the linmts of this basic
requirenent of full indemification of the
expropriated owner, the Constitution allows
free play to the legislative judgnent as to
what princi pl'es shoul d gui de the determi nation
of t he anmount payabl e. Whet her such
principles take into account all the elenments
whi ch” make up the true value of the property
appropriated and exclude matters which are to
be neglected, is a justiciable issue to be
adj udi cated by the court.”
Applying the said principles to the facts of
the case before it, this Court held thus :
"Considering that the inpugned Act is a
per manent —enactnent and | ands may be  acquired
under it many years after it cane into force,
the fixing of the market value on Decenber 31
1946, as the ceiling on conpensation, ' wthout
reference to the value of the land at the tine
of the acquisition is-arbitrary and cannot be
regarded as due conpliance in letter and
spirit with the requirenent of article 31 (2).
The fixing of an —anterior date for t he
ascertainment of value may not, in certain
ci r cumst ances, be a vi ol ati on of the
constitutional requirenent as, for instance,
when the proposed schene of acqui'sition
becormes known before it is |launched and prices
rise sharply in anticipation of the benefits
to be derived under it, but the fixing of an
anterior date which m ght have no relation to
the value of the land when it is acquired, may
be, nany years |ater, cannot but be regarded
as arbitrary."
This decision |ays down the following principles : (1) The
expression "conpensation” in Art. 31(2) of the Constitution
means "just equivalent" of what the owner has been deprived
of; (2) the principles laid down by the Legislature shall be
only for the determ nation of the conpensation so defined;
(3) whet her
643
the principles have taken into account the relevant el ements
to ascertain the true value of the property acquired is a
justiciable issue; and (4) the fixation of an anterior date
for the ascertai nment of the value of the property acquired
without reference to any relevant circunstances whi ch
necessitated the fixing of an earlier date for the purpose
of ascertaining the real value is arbitrary. In our view,
the principles laid down in this judgment directly govern
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the situation arising under s. 299 of the Governnent of
India Act, 1935. In the context of the paynent of
conpensation and prescribing of principles for ascertaining
t he anobunt of conpensation, we cannot di scover any relevant
di stinction between the two provisions so as to compel us to
give a neaning to the expression "conpensation” under s. 299
of the Governnment of India Act, 1935, different from that
given to that expression in Art. 31(2) of the Constitution
by this Court. The High Court refused to rely upon the said
decision in construing s. 299 of the Government of India
Act, 1935, for the foll owi ng reasons :
"But the context in which Art. 31 of the
Constitution occurs is entirely different from
the context in which s. 299 of the GCovernmnent
of India  Act  occurred. Even if the two
provi sions have been nmade with the same
object, the Court cannot ignore the circum
stance that under 's. 299 of the Governnent of
I ndia Act there was a restriction inposed upon
the sovereign right of the Legislature to
enact legislation inmatters of conpulsory
acquisition” of 1and and that provision had to
be strictly construed, whereas Art. 31 of the
Constitution, which has " undergone vari ous
changes ~during the last eight years, is, in
form and substance, a declaration of a right
to property in favour of all persons and of
the incidents of that right."
W do not see howthe said distinction between the two
provisions would make any difference in the matter of
construing the neaning of simlar words and expressions used
in both the provisions. It nust also be renmenbered that the
wording in the last part of s. 299 of the GCovernnent of
India Act, 1935, was bodily lifted and introduced in Art. 31
(2) of the Constitution and, therefore, it is reasonable to
assume that at any rate when the Constitution was originally
franed the intention was not to give a different nmeaning to
the said wording. |If the intention of the Constitution-
nmakers was to give a different neaning, they would have used
appropriate words like "price", consideration  etc. to
644
indicate that they were departing fromthe framework of~ S.
299 ,of the Government of India Act, 1935. W _cannot,
therefore, share the opinion of the Hgh Court that -the
expression "conpensation" in s. 299 of the Governnent of
I ndia Act, 1935, should be, given a meaning nore restricted
than that given by this Court to the said expression in Art.
31(2) of the Constitution. Both nust bear the same meaning.
If so, the expression " conpensation” ins. 299 of the
CGovernment of India Act, 1935, neans a "just equivalent" of
what the owner has been deprived of. Learned “Attorney-
General contends that the said decision has relevance only
to a permanent enactnment and that, as the Amendi ng Act, when
enacted, was only for 5 years, the said decision is not
appl i cabl e. It is true that this Court was considering an
enact ment whi ch was permanent in character; but that ,only
represented the factual position and this Court did not base

its decision on that circunstance. On principle, in the
context of ascertai nnent of conpensation there cannot be any
justification for drawing a line solely based on the

distinction between a permanent Act and a tenporary one.
Suppose a tenporary | aw passed for 15 years in the year 1948
prescribed that the conpensation in respect of the Iland
acquired thereunder should be ascertained on the basis of
its market value in the year 1930. Can it be said that the
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circunstance that the Act was tenporary would nmake the
conpensation fixed anything arbitrary? ’'it is true that an
earlier date may be fixed for ascertaining the value of the
property acquired if it falls wthin the process of
acquisition or for any other relevant reason. But these are
all special circunstances which are not present in the
instant case. That apart, the Anending Act though initially
was only for 5 years, the life of the Act was bei ng extended
fromtinme to time and the | atest extension was for 20 years
and it rmay have a further |ease of life. In effect and
subst ance the Amendi ng Act has turned out to be as good as a
per manent one.

The Anmending Act inthe matter of fixing conmpensation
denonstrably contravened the provisions of S. 299 of the
CGovernment of India Act, 1935. Under the Amendi ng Act, as
we have already noticed, though a land My be acquired
subsequent to the said Act, the conpensation payable in
respect” thereof wll be the value of it as on January 1

1948. Under the Amending Act the said dating back has no
rel evance to the natter of fixing the conpensation for the
I and. 't is not a "just equivalent” of what the owner has
been deprived of, for the value of the land on that date nay
be far |l ess than that obtaining on the date of the

645

notification wunder s. 4 of the Land Acquisition Act. W,
therefore’, hold that the Arending Act was void as the
Legi sl ature made it in contravention of the express
provi sions of s. 299 of the Governnent of India Act. It was
a still bom | aw.

The attenpt to save the Amending Act under Art. 31(5) (a) of
the Constitution, in our view, cannot also succeed. The

material part of Art. 31 (5) (a) reads :

"Nothing in clause (2) shall affect t he
provisions of any existing |law other ' than a
law to which the provisions of clause (6)
apply."

Clause (6) of Art. 31 reads :

"Any law of the State enacted not nore than
eighteen nonths before the comencenment of
this Constitution may within three nonths from
such conmencemnent be  submtted to the

Pr esi dent for his certification; and
t her eupon, i f the President by publ ic
notification so certifies, it shall~ not  be

called in question in any court onthe _ground
that it contravenes the provisions of  clause
(2) of this article or has contravened the
provi sions of sub-section (2) of section 299
of the Governnment of India Act, 1935."
A conbi ned reading of these two provisions discloses that
cl. (2) of Art. 31 of the Constitution shall not affect any
existing |aw except a law of a State enacted not nore than
18 mont hs before the comrencenent of the Constitution unless
such law was submtted wthin three nonths from such
comencenment to the President for his certification and the
President certified it in the manner prescribed therein.
The Amendi ng Act does not fall under the exception. So, the
only question is whether the Act was an existing law at the
commencement of the Constitution. Learned Attoney-Cenera
contends that the expression "existing | aw' does not nean
valid law and that if a law was factually nmade before the
Constitution, it would be an existing |aw under t he
Constitution notwithstanding that it infringed cl. (2) of
Art. 31 of the Constitution. Before cl. (5) of Art. 31 can
be invoked there nust be an existing | aw "Existing |aw'
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under Art. 366(10) neans, "any |law, Odinance, order, bye-

I aw, rule or regulation passed or nade bef ore t he
conmencenent of this Constitution by any Legi sl ature,
aut hority or person having power to make such I aw,
Ordi nance, order, bye-law, rule or regulation". To have the

status of an existing |aw, the |aw should have been made by
a Legi sl ature having power to make such law. W have held
646

that the Amending Act was still-born and it was void at the
i nception. Therefore, it was not an "existing law' wthin
the neaning of Art. 31(5) of the Constitution. Further, a
conparison of the provisions of cls. (5) and (6) shows that
in the latter the non-conpliance of the provisions of s. 299
of the Governnent of India Act, 1935, was expressly saved,
if the conditions laid down therein were satisfied. while in
the fornmer no such express protection was g¢iven and,
therefore, no resuscitation of a dead |aw was possible
t her eunder..

This argunent was repelled by a Dyvision Bench of the
Al | ahabad High Court in H P. Khandewal v. State of U P.(1);
by the Bonbay Hi gh Court in The Assistant Collector, Thana
Prant, Thana v. Jammadas Gokul das Patel (2); and by the
Calcutta High Court in The State of West Bengal v. Bon
Behari Mondal (3). For the reasons aforesaid, we hold that
Art. 31(5) of the Constitution also does not save the
anmendi ng Act.

Nor can we hold that Art. 31-A of the Constitution saves the

Act . The argunent. of the | earned Attorney-Ceneral is that
S. 299 of the Governnent of India Act, 1935, declared a
fundanental right of acitizen, that it was bodily Ilifted

and introduced by the Constitution in Art. 31 ( 2) thereof
and that if Art. 31-A saved an attack agai nst-the An-Iending
Act on the ground that it infringed Art. 31(2) thereof it
woul d equally save the attack based on the infringenment of
s. 299(2) of the CGovernnent of India Act, 1935. The
argument is far-fetched. Article 31-A says that no | aw pro-
viding for the acquisition by the State of any estate or of
any rights therein or the extinguishment or nodification of
any such rights shall be deened to be void on the /ground
that it is inconsistent, or takes away or abridges any of
the rights conferred by Art. 14, Art. 19 or Art. 31. If a
particular statute attracts Art. 31-A (1)(a), it cannot be
invalidated on the ground that it does not conply with the
provisions of Art. 31(2) of the Constitution, nanely, that
the Act has not fixed the amount of conpensation.” But- Art.
31 - A cannot have any bearing in the context of an Act which
had no legal existence at the tinme the Constitution came
into force. It does not purport to revive |aws which were
void at the time they were made. The anal ogy drawn between
a fundanental right under Art. 31(2) and the conditions laid
down in s. 299 of the Governnment of India Act, 1935, if it
has any justification, is irrelevant in the context ' of a

pre-Constitution void law. In this view, Art. 31 -A does
not come into the picture at all. The

(1) A1.R 1955 All. 12. (2) I.L.R [1959] Bom

(3) AI1.R 1961 Cal. 112.
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| earned Attorney-General relied upon two decisions of this
Court, nanely, Dhirubha Devisingh Gohil v. The State of
Bonbay(1), and The State of U P. v. H H Mharaja Brijendra
Singh (2). In the first case the validity of the Bonbay
Taluqdari Tenure Abolition Act, 1949 (Bombay Act LXII| of
1949) was inpugned on the ground that it took away or
abri dged the f undanent al rights conferred by the
Consti tution. The said Act, was passed in the year 1949.
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It received the assent of the Governor-General on January
18, 1950, and was gazetted on January 24, 1950. It was
contended that, as the conditions laid down in cl. (6) of

Art. 31 of the Constitution were not conplied with, the Act
was void inasmuch as it was made in violation of the
provisions of s. 299 of the Governnment of India Act, 1935.
But as the Act was one of the Acts specified in the N nth
Schedule to the Constitution, being item4 thereof, this
Court held that on the |anguage used in Art. 31-B of the
Constitution the validity of the Act could not be questioned
on the ground of infringenent of s. 299 of the CGovernnent of
India Act, 1935. |In that context, this Court observed

"This is clearly a case where the concerned

right which was secured under section 299

of the Government of India Act in the form of

a fetter on the conpetency of the Legislature

and which” in substance was a fundanenta

right, was lifted into the formal category of

a fundanental right al ong with ot her
fundanental rights recognised in the present
Constitution:. There is, therefore, nothing

i nappropriate in referring to this right which
was preexisting, along with the other funda-
mental” rights for the first tine secured by
this Constitution. when groupi ng t hem
toget her, as fundanental rights conferred" by
the Constitution. Wat is inmportant to notice
in the phraseology of Article 31-B is that the
pr ot ection is not nerely agai nst t he
contravention of -certain provisions but an
attack on_ the ground of unconstitutiona
abridgenent of certain rights: It wll be
illogical to construe Article 31-B as
affording protection only so far as ' these
rights are taken away by an Act in violation
of the provisions of the new Constitution but
not when they are taken away by an/ Act in
violation of section 299 of the Government of
India Act which has been repeal ed. The
intention of the Constitution to protect each
and every one of the Acts specified in the
Ninth Schedule from any <challenge on - the
ground O

(1) [1955] 1 S.C R 691, 696-697.

(2) I.L.R (21961) 1 AIl. 236.

L2Sup./ 65 --16

648
violation of any of the fundanental rights secured under
Part 111 of the Constitution, irrespective of whether /they

are pre-existing or newrights, is placed beyond any / doubt
or question by the very enphatic |anguage of Article 31 -B
whi ch decl ares that none of the provisions of the specified
Acts shall be deemed to be void or ever to have becone void
on the ground of the alleged violation of the rights
i ndi cated and "notwi t hstandi ng any judgnent, decree or order
of any court or tribunal."

This judgnent was followed by this Court in the second
decision cited above. The said decisions turned upon the
express provisions ,of Art. 31 -B of the Constitution

Though the observations therein appear to be wi de, they have
no bearing on the question whether the Act was void before
the Constitution came into force. The question whether a
particular Act was void before the Constitution cane into
force would not arise if the Constitution itself included
the said Act in the Ninth Schedul e and declared that the
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said Act should not be deened to be void or even to have
beconme void. It was possible to construe the expression
"any rights conferred by any provisions of this Part" so as
to include sinmlar preexisting rights under the Governnent
of India Act, 1935, but such a construction would be quite
out of place in the context of the question whether the
Legi slature had the legislative conpetency to nake the |aw
before the Constitution came into force. The | earned
Attonmey- General contended that Art. 31-A and Art. 3 1 -B
should be read together and that if so read Art. 3 1 -B
woul d only illustrate cases that woul d otherwi se fall under
Art. 31-A and, therefore, the sane construction as put upon
Art. 3 1 -B should also apply to Art. 3 1 -A of the
Constitution. This construction was sought to be based upon
the opening words of Art. 3 1 -B, nanely, "w thout prejudice
to the generality of the provisions contained in article 31-

A" W find it difficult toaccept this argunent. The
wor ds, "without prejudice to the generality of the
provi si ons", indicate that the Acts and regul ati ons

specified in the N nth Schedul e would have the i mmunity even
if they did not attract Art. 3 1 -A of the Constitution. |If
every Act in the Ninth Schedule woul d be covered by Art. 3 1
-A, this Article would becone redundant. Indeed, sone of
the Acts nentioned therein, nanmely, itenms 14 to 20 and many
other Acts added to the Ninth Schedul e, do not appear relate
the estate as defined in Art 31-B is not governed by art .31
-A and that Art 31-B is a constitutional device to place the
speci fied statutes beyond any attack on the ground that
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they infringe Part 11l of the Constitution. W, therefore,
hold that, as the Anending Act was void fromits inception

Art. 31 -A could not save it.

As we have held that the Amending Act is void, it is not
necessary to express our opinion on the question whether it
infringes the provisions of Art. 14 of the Constitution

We, therefore, hold that the Arending Act was void at its
inception and that the | ands acquired should be valued in
accordance with the provisions of the Land Acquisition Act,
1894. In the result, the decree of the H gh Court is set
aside and the appeals are renmanded to the District Court
with the direction that it should dispose them of _in

accordance wth |aw The respondents wll pay to - the
appel lants the <costs of this Court and costs of the High
Court. The <costs of the District Court wll abide the
result.

Appeal s remanded
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