http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

PETI TI ONER
STATE OF RAJASTHAN AND OTHERS

Vs.

RESPONDENT:
GHASI LAL

DATE OF JUDGVENT:
21/ 01/ 1965

BENCH
SIKRI, S M
BENCH
SIKRI, S M

WANCHOO, K. N.

H DAYATULLAH, M
SHAH, J.C.
MUDHCLKAR, J. R

Cl TATI ON
1965 AIR 1454 1965 SCR (2) 805
Cl TATOR | NFO :
E 1981 SC1887 (5,9, 10, 34, 38, 39, 40)
ACT:

Raj ast han Sales Tax Act, 1955, ss. 7(2), 16(1) (b) and
Raj ast han Sal es Tax Rules, r. 31--Scope of.

HEADNOTE

On a petition of the assessee challenging the validity of
Raj ast han Sal es Tax Rules, the Hgh Court passed an 'interim
order that the assessee woul d keep proper accounts and file
the prescribed returns, but that 'he should not be 'assessed
till further orders. Wile the petition was pending an
ordi nance was promulgated validating the rules, and the
assessee withdrew the petition. The sales tax officer sent
a show cause notice and the assessee filed the return and
deposited tax. The Sales Tax O ficer assessed tax  and
i nposed a penalty under s. 16(1)(b) of the Act and justified
and inposition on the ground that the H gh Court did not say
that the assessee was allowed to w thhold the tax, but~ that
on the contrary the order of the Hi gh Court showed that the
assessee should have filed returns in time and according to
s. 7(2) of the Act the Treasury challan of « the deposit
shoul d have acconpani ed them The assessee’s appeal to the
Deputy Conmi ssioner of Sales Tax (Appeals) was dismissed.

The Sales-tax Oficer, for a subsequent period,  inposed
anot her penalty on the same grounds. The assessee filed two
wit petitions in the H gh Court which were all owed. In
appea

HELD : (i) There had been no breach of s. 16(1) (b) of the
Act, and consequently the orders inposing the penalties
could not be sustained. [809 H]

Till the tax payable was ascertained by the assessing
authority under s. 10, or by the assessee under s. 7(2), no
tax could be said to be due within s. 16(1)(b) of the Act,
for, till then there was only a liability to be assessed to
tax. [810 B-(]

Rule 31 of the Rajasthan Sales Tax Rules cones into the
pi cture only when an assessnment has been conpleted. [810 D
(ii) Section 7(2) of the Act could not be attracted till the
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assessee filed the returns. [810 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 408-409 of
1964.

Appeal by special |eave fromthe judgnent and order dated
February 5, 1963 of the Rajasthan High Court in D.B. Cvi
Wit Petitions Nos. 172 and |11 of 1961

G C Kosliwal, Advocate-Ceneral, for the State of
Raj ast han, K K Jain and R N Sacht hey, for the
appel | ant.

R. K. Garg, S. C Agarwala, D. P. Singh and M K  Rana-
murthi, for the respondent.

806
The Judgrment of the Court was delivered by
Sikri, ~J. These two appeals by special |leave are directed

agai nst the judgnent of the Rajasthan Hi gh Court allow ng
Cvil Wit Petitions Nos. 111 and 172 of 1961, and quashi ng
orders of the Sales Tax authorities inposing penalties on
the respondent, Ghasilal, for delay in paynment of tax due.
The High Court cane to the conclusion that the penalties had
been inmposed in violation of Art. 20(1) of the Constitution
but it is not necessary to deal with thi's question because
we are inclined to accept the contention raised by the
| earned counsel for the respondent, M. Garg, that the
penalties have been inposed in violation of the relevant
statutory provisions.
The rel evant facts are these. ~On March 28, 1955,  Rajasthan
Sal es Tax Rules (hereinafter referred to as the Rules) were
published in the Rajasthan Gazette. The Raj asthan Sal es Tax
Act (hereinafter referred to as the Act) canme into force on
April 1, 1955. The respondent filed Cvil Wit Petition
No. 11 of 1958, in the H gh Court challenging the making of
assessnments on the turnover of the respondent for the year
1955-56 on the ground that the said Rules were invalid. On
January 9, 1958, the High Court passed an interim order that
"the petitioner wll keep proper accounts and file the
prescribed returns but he shall not be assessed till further
orders’. Wiile the petition was pending in the H-gh Court,
an Ordi nance (No. 5 of 1959) was promul gated on November 6,
1959, validating the Rules. Ther eupon the r espondent
withdrew Wit Petition No. 1 1 of 195 8. On Decenber 17
1959 the Rajasthan Sales Tax Validation Act (Rajasthan Act
43 of 1959) replaced the Ordinance. It is —common ground
that the effect of the said Ordinance and the said Act was
to validate the' Rules, even if any defect existed in._ the
making of the Rules. W nay nmention that according to the
appel l ant, the said Odinance and the said Validating Act
were enacted out of abundant caution
On Decenber 4, 1959, the Sales Tax Oficer, Kotah Gty
Crcle, sent a show cause notice to the respondent in the
fol |l owi ng words

"Your wit No. 11 has been disnmssed by the

Hon’ble Hi gh Court on 23rd Novenber, 1959.

You are, therefore, requested to deposit the

tax due upto date within a week, failing which

necessary action according to law wll be

taken. ™

This notice was served on the respondent the

same day. The respondent filed a return for

the 4th quarter ending Cctober 22, 1957,

807

and Rs. 11, 898.31 was deposited as tax. It
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appears that on January 8, 1960, March 5, 1960
and March 19, 1960, he deposited Rs. 28,607 as
tax in respect of the four quarters of the
accounting period October 23, 1957 to Novenber
10, 1958. It is not clear from the record
whet her he filed returns on these dates. On
April 25, 1960, the Sales Tax Oficer nade an
assessment in respect of the accounting period
Novenber 3, 1956 to Cctober 22, 1957, and
proceeded to i nmpose a penalty of Rs. 400 under
s. 16(1)(b) of the Rajasthan Sales Tax Act.
He justified the inposition of penalty thus:
"The assessee has not deposited tax of the
gquarters on the due date, the tax deposited
for 4th quarter is very late, i.e.,, after two
years the assessee was given a notice and in
reply to which he referred the stay order of
the Hon" ble H gh Court granted to him in a
wit petition filed challenging the validity
of “sales tax rules nade under the Act, the
stay order of the Hon ble H gh Court does not
say that the assessee is allowed to w thhold
the tax on the contrary, it directs that the
petitioner (assessee) wi || keep pr oper
accounts-and file prescribed returns but shal
not be assessed. This clearly shows that the
assessee should have filed returns in time and
according to section 7(2) the Treasury chall an
of the deposit should have acconmpani ed them
This anobunts to contravention of the mandatory
provi sions, the wit was di smssed on 23-4-58
sic (23-11-59), even the anount was not
deposited till 17-12-59. This shows that the
assessee withheld the tax intentionally."
The respondent appeal ed to Deputy Conm ssioner Sales Tax
(Appeal s), Kotah, who dism ssed the appeal, holding that the
stay order of the High Court did not justify the respondent
in not filing the return and depositing the tax in
accordance with s. 7(2) of the Rajasthan Sal es Tax Act.
On Decenmber 6, 1960, the Sales Tax Officer —assessed the
respondent in respect of the accounting period Cctober 23,
1957 to Novenber 10, 1958, and inposed a penalty of Rs.
1,000 for not depositing the tax in time on the sane
grounds. The respondent then filed a petition (No.~ |1l of
1961) under Art. 226 of the Constitution, on April 3, 1961
challenging the inposition of penalty in respect ~of the
peri od November 3, 1956 to Cctober 22, 1957, and on April 4,
1961, he filed a petition (No. 172 of 1961) chall enging. the
i nposition of penalty in respect of the
up. 65-5
808
accounting period October 23, 1957 to Novenber 10, 1958. As
we have said before, the Hi gh Court allowed the petitions.
The |earned Advocate-General has raised a nunber of points
before us and particularly invited us to hold that the High
Court was in error in holding that there has been
contravention of Art. 20(1) of the Constitution, and that
the Rules as originally published on Mrch 28, 1955,
suffered fromno procedural defect in the matter of their
promul gation and duly came into force on April 1, 1955. But
we express no opinion one way or the other on these points
as the appeals can be di sposed of on a narrow point of the
construction of the Act.
The rel evant provisions of the Act read thus
" S. 7(1) Every dealer liable to pay tax shal
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furnish returns of his turnover for t he
prescribed periods in the prescribed form in
t he prescri bed manner and Wit hin t he
prescribed tine, to the assessing authority.
Provided that the assessing authority may
extend the date for the subm ssion of such
returns by any dealer or class of dealers by a
period not exceeding fifteen days in the
aggr egat e.
(2) Every such return shall be acconpanied
by a Treasury receipt or receipt of any bank
authorised to receive noney on behalf of the
State Governnment showi ng the deposit of the
full amount of tax due on the basis of return
in the Governnent Treasury or bank concerned.
(3) I f any deal er discovers any onission
error, or  wong statement in any returns
furni shed by hi munder sub-section (1), he may
furnish a revised return in the prescribed
manner before the time prescribed for the
submi ssi on of the next return but not later.
(4) Every deposit of tax made wunder sub-
section(2) shall be deenmed to be provisiona
subj ect to necessary adjustnents in pursuance
of the final assessnent of tax made for any
year under section 10.
S. 16(1)-1f any person-
(a) has w thout reasonable cause failed to
get himself registered as required by sub-
section (1) of  section 6 wthin the time
prescribed; or
809
(b) has w thout reasonabl e cause failed to
pay the tax due within thetinme allowed; or
(c) has w thout reasonable cause failed to
furnish the return of “his turnover, or failed
to furnish it within the tinme allowed; or
the assessing authority may direct that ' such
person shall pay by way of penalty, in the
case referred to in clause (a) in addition to
the fee payable by him a sum not  exceeding
Rs. 50 and in case referred toin clause (b),
in addition to the anount payable by him _a
sum not exceeding half of that anpunt, and
that in cases referred to in.clauses (¢) and
(d), in addition to the tax payable by him a
sum not exceeding half the anmbunt of tax
determ ned; in the case referred to in clause
(e), 1in addition to the tax payable by him a
sum not exceedi ng doubl e the anpbunt of tax, if
any which woul d have been avoided if - taxable
turnover as returned by such person had been
accepted as correct turnover, and in the cases
referred to in clauses (f), (ff) and (g), a
sum not exceeding Rs. 1 OO "
M. Garg contends that there was no breach of s. 16(1)(b) of
the Act. No tax was due till the respondent filed returns
under S. 7(1) of the Act. Section 7(2), which requires a
deposit of the full anpbunt due on the basis of the return
was conpiled with when the respondent filed the returns, on
Decenmber 18, 1959, and in January to March, 1960. There
cannot be non-conpliance of s. 7(2) unless a return is filed
wi t hout depositing the tax due on the basis of the return,
and as no return was filed earlier than Decenber 18, 1959,
there had been no violation of the requirenents of s. 7(2).
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He further contends that no tax is due till assessnent is
made under S. 10 of the Act.

The | earned Advocate-Ceneral, on the other hand, urges that
tax becones due because of the charging sections of the Act,
i.e., s. 3with s. 5. He further contends that a show cause
noti ce had been given on Decenber 4, 1959, and as there was
delay in conplying with the notice, there was breach of s.
16(1)(b) of the Act.

In our opinion, there has been no breach of s. 16(1)(b) of
the Act, and consequently, the orders inposing the penalties
cannot be sustained. According to the ternms of s. 16(1)(b),
there nust

810

be a tax due and there nust be a failure to pay the tax due
within the time allowed. There was sone di scussion before
us as to the neaning of the words 'time allowed but we need
not decide in this case whether the words ’tinme allowed
connote tinme allowed by an assessing authority or time
allowed by a provision in the Rules or the Act, or all these
things, as we are of the view that no tax was due within the
terns of s. 16(1)(b) of the Act. Section 3, the charging

section, read with s. 5, nmakes tax payable, i.e., creates a
liability to pay the tax. That is the normal function of a
charging section in a taxing statute. But till the tax

payable is ascertained by the assessing authority under S.
10, or by the assessee under s. 7(2), no tax can be said to
be due within s. 16(1)(b) of the Act, for till then there is
only a liability to be assessed to tax.

The contention of the |earned Advocate-Ceneral that the show
cause notice dated Decenmber 4, 1959, nmkes tax due is
wi t hout any substance. He was not able to point to any rule
or provision of the Act, under which the show cause notice
was issued. It may be that the assessingauthority had in
mnd r. 31, but that rule conmes into the picture only when
an assessnent has been conpl eted:

The last contention of the | earned Advocate-CGeneral is that
the stay order passed by the ‘Hgh Court required the
respondent to submit returns.  This, according to him
implied that he had to submit returns in accordance wth
law, including S. 7(2). As he had failed to submt returns
and deposit the tax in accordance with the directions of the
H gh Court, there was a breach of S. 16(1)(b). We “are
unable to read the stay order as inplying that the respon-
dent was obliged to deposit tax for the stay order then
would be of no utility to the assessee. Apart from that,
the respondent did not file returns till Decenber 1959, and
January-March 1960, and S. 7(2) could not be attracted till
t hen.

W may nention that we are not concerned with the question
whet her there has been any breach of S. 16(1)(c).

In the result, the appeals fail and are disnmssed wth
costs. One set of hearing fee.

Appeal s di sni ssed.
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