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This appeal, by the State of Mharashtra is Directed
agai nst the conmon judgnment and order passed by the Bonbay
Hi gh Court, in Confirmation Case No. 4 of 1986 and Cri mi nal
Appeal No. 288 of 1986. The High Court reversed the Judgnment
of the Court of Sessions for Greater Bonbay in Sessions Case
No. 585 of 1984 convicting the respondent under section 498A
| PC for subjecting his wfe Vibha to -cruelty and  under
section 302 I PC for causing her death.

The respondent nmarried Vibha on 29.5.1981. Vibha was
the daughter of Chandrakant Shukla, an uneducated person
who started his |life as a sal esnan, but eventually sw tched
over to business and in due course of tine became an owner
of 15 flour mlls and 3 buildings. He had four daughters
i ncludi ng Vi bha. Vibha had studied upto first year B. Sc:
Vibha's famly was staying at Jogeshwari. At the time of his
marri age the respondent was staying with his father Chotel a
who was then an Assistant Conmi ssioner of police in Bonbay.
They were staying in a Government flat- at ~Dadar. The

respondent was then serving in | ocal concern. ~He had
obtained some qualification in engineering from a foreign
private institution. It was the prosecution case that the

proposal had cone fromthe respondent’s side for the hand of
Vi bha an during further negotiations respondent’s father had
demanded dowy of Rs. 1,50,000. Utimtely, Chandrakant had
agreed to pay Rs. 1,00,000 as dowy inclusive of jewellery,
utensils and clothes. After their marriage the respondent
and Vibha had started staying in a flat at Milund which
bel onged to the respondent’s father. Vibha's f at her
chandrakant was required to pay noney for utensils, gas
connection and other articles required for setting up
respondent’s home at Mulund. It was also the prosecution
case that on the very first visit by the parents of Vibha to
the respondent’s father's flat at Dadar, the respondent’s
father had insulted Vibha' s nother Pushpa. He considered it
belows his dignity and status to talk to the parents of
vi bha as they were uneducated. The prosecution case further
was that in Septenber or COCctober, 1981 the respondent
decided to give up the job and set up a plastic factory of
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his own. He wanted Vibha's father to give noney for that
purpose. Vibha's father to be a guarantor and al so obtai ned
his signatures on sone | oan papers. The respondent, however,
did not invite him on the opening day of the factory; but,
when he went on his own to the factory after about 10 days
the respondents had told himthat he needed nore noney to
run his factory. thereupon he had paid Rs. 30,000 to the
respondent. That was in Novenber or Decenber, 1981

Vi bha was by that time pregnant so she went to her
parent’s house at Jogeshwari in January, 1982 for delivery.
she gave birth to a female <child on 27.3.1982. She had to
undergo a Caesarean operation. even though the respondent
and his parents were infornmed about the operation and birth
of the female child none of themvisited the hospital at the
time of the operation.  even thereafter the parents of the
respondent did not visit -the hospital to inquire about the
health of Vibha or to see the fermale <child. None of them
remai ned present on 7th April, 1982 the day on which her
nam ng cerenony was perforned.” The fenale child was naned
Rachna. After about four or five days Rachna became ill and
was admitted in a hospital for about 15 days. Only on the
next day the respondent” had gone to the hospital but his
parents had not visited the hospital at all. In may, 1982
the respondent had visited Vibha' s father’s house at
jogeshwari and denanded rs. 5,000 as that anpbunt was needed
by him vibha's father had paid that ampunt. On the sane day
vi bha along with her daughter Rachna and sister Sushma had
gone to Vibha's in |aw s house at Dadar. Vibha was all owed
to stay but the respondent had told sushma to take Rachna
back and when Sushma had shown her inability to take the
child back the respondent had told her to place the child
under tyres of a car. On vibha's request not to quarre
Sushma had gone back wth the «child who  was brought up
thereafter by the parents of Vibha.

It was also the prosecution case that by this tine at
the instance of the respondent Vibha had wthdrawn rs.
15,000 from her bank account and paid to the respondent.
During one of his visits to Vibha's parent’s house the
respondent had stated to themthat. he had no |ove and
affection for Rachna or even for Vibha and that he was nore
interested in noney. R ght from Septenber-Cctober, 1981 the
respondent and his parents were harassing her for noney but
she was tolerating the harassnent with the hope of better
days in future. On 26.11.1983 possibly because the situation
becanme intol erable Vibha had tel ephoned her father that she
was being harassed by the respondent and his parents and
that he should conme and take her and back i mediately. Wen
Vibha's father had gone there she was found crying. Wen he
had inquired about the reason, respondent’s father ' had
replied that the respondent was in need of Rs. 30,000 and
that he should pay that anount. When Vibha's father-had told
himto take his daughter back. He was thus forced to take
Vi bha back to his house at Jogeshwari. It was only because
of the apology and assurance given by the respondent on the
Next day, that he would treat her well that Vibha' s parents
had sent her back, even though she was not willing to go.
Bet ween 27.11.1983 and 22.6.1984 Vibha had visited her
parent’s house on 3 or 4 occasions to see her child and on
all those occasion she had conpl ai ned about the harassnent
given to her for the sake of noney.

On 22.6.1984 she had sent a tel ephonic nessage to her
parents that her nother should be sent with her daughter at
Mul und on the next day as she was thereafter to go to Dadar
and stay there for few days. Therefore, on 23.6.1984,
Vi bha’s nother Pushpa (PW8) and her sister Usha (PW-2)
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along with the child went in their jeep to Milund. the
driver and Rachna first went up in alift. The respondent
did not allowthe driver to enter the flat. By the tine
Pushpa and Sushma reached the flat child Rachna had started
crying so they told the driver to take her down. Sushma
pressed the bell for about 10 mnutes but the respondent did
not open the door. They could hear the respondent uttering
abusive words frominside the flat. Wen the respondent
opened the door and they entered the flat they found that
Vi bha was burning in flanmes and was |lying on the floor of
the drawing room The respondent was found not taking any
initiative for extinguishing the fire. So Sushma pulled a
curtain and extinguished the fire. Thereafter when Pushpa
inquired as to what had happened Vibha had told her that
Ashok Ne Mijhe Jala Diya ( Ashok has burnt nme). Pushpa then
requested he respondent at least to call a doctor. Thereupon
the respondent went down, sat in the jeep of Vibha's father
went to a hospital and got hinself admtted there instead of
sending a doctor for treatnent. of Vibha. One of the
nei ghbour's of the respondent” called a doctor who gave sone
prelimnary treatment to Vibha. One of the neighbours of the
respondent called a doctor who gave sonme prelininary
treatment to Vibha and took her to Sion Hospital. By that
time Dr. Shah made  arrangenents for GCetting her admtted
Vibha's father had also arrived thee and when he inquired
from Vi bha as to what had happened she told himthat she was
burnt by Ashok.  The police was inforned, a case was
registered and ultimately the respondent was chargesheeted
and tried for committing the -offences punishable under
Sections 498A and 302 | PC.

The defence of the accused was that because he had
become fat and bulky and his face was disfigured because of
an attack of small pox after the narriage and as the parents
of Vibha believed that he had taken to snoki ng and dri nki ng
and was in a bad conpany, they thought that they had
commtted a mistake in getting their daughter married with
hi mand therefore wanted her to take a divorce. That was the
reason why the parents of Vibha were not sending Rachna to
his house even though he w as willing to keep her. As
regards the incident or 23.6.1984, his version was that
while he was tal king with Prakash Tanbe (PW9) and
Maheshchandra Tiwari (PW10) in the drawing room driver
Vijay Gari Yadav (PW11) cane there with Rachna. As Rachna
started crying he shouted for Vibha. At that time Vibha
rushed into the drawing roomin burning condition. On seeing
Vi bha burning Tanbe, Tiwari and Yadav ran out of the flat.
At that monent Pushpa and Sushma entered the flat and
started shouting 'Aag Laga Gaya'. Wiile extinguishing the
fire with the help of a curtain he received burn.injuries on
hi s hands and face, so he went to a private hospital and got
hinself admitted there. He did not explain the other
incrimnating circunstances.

In order to prove the charge of cruelty, prosecution
had relied upon the follow ng circunstances and incidents,
as disclosed fromthe evidence of Chandrakant (PW7), Pushpa
(PW8), Usha (PW2), Sushma (PW12) and Ms. Wagle (PW13): -
1) insult of Vibha' s parents by respondent’s father when

they had gone to the house of respondent’s parents at

Dadar, first tine after the marriage of Vibha;

2) attitude of the parents of the respondent at the tine
of delivery of Vibha;

3) attitude of the parents of the respondent at the tine
of delivery of Vibha:

4) attitude of the parents of the respondent while Rachna
was required to be Hospitalised for a fortnight;
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5) not allowing rachna to remain in their house when vi bha
returned after delivery;

6) no love and affection shown by the respondent ad his
parents for rachna;

7) i nci dent of 26th Novenber, 1983 when the respondent and
his father told Vibha s father to take her back

8) demand of dowery and paynents made by Vibha's father
Chandr akant (PW7);

9) not giving utensils and other household articles to
Vi bha by the parents of the respondent when she and the
respondent started staying at the Mlund flat and
requiring the parents of Vibha to purchase such
articles; and

10) denmands for nmoney nade by the respondent and his father
for the business of the respondent.

On the basis of first seven incidents/circunstances it
was contended by the state that the respondent had by his
wi | ful conduct —caused Cruelty to Vibha. The remaining three
ci rcunst ances were relied upon in support of it s contention
that the respondent had harassed Vibha with a view to coerce
her and her ~father to neet the unlawful demands for nobney
and/or that the harassnent was on account of failure by her
and her father to meet such denands.

The trial court held the first incident as not proved.
C rcunstance nunber 2 was held as no circunstance agai nst
the respondent. As regards the third circunstance the tria
court, in absence of consistent evidence as to how the
invitation was extended to the parents of the respondent and
in view of the fact that they were not personally invited
but the invitation was extended only over-tel ephone, held
that their not attending the function, was not indicative of
any intention to harass. The trial court further held that
in any case their indifference and inproper attitude could
not be regarded as a circunstance agai nst the respondent. In
absence of any evidence to show that the respondent hinself
was i nformed about the nam ng cerenobny, the trial court held
that his renmining absent could not be regarded as 'a wilful
conduct intended to cause cruelty. |ncidents/circunstances
at serial numbers five six and seven were held proved. Fifth
circunmstance was held sufficient to establish cruelty under
section 498A |IPC. Sixth circunmstance was held an act of
torture anbunting to cruelty. Seventh circumstance was held
an act of cruelty. the trial court further held that nerely
because the respondent had apol ogised on the next day and
assured good treatnment to Vibha in future, the said act of
cruelty did not get wi ped out. Thus. relying upon
ci rcunmst ances/incidents at serial numbers 5, 6 -and 7 the
trial court held that cruelty as explained by Explanation
No. 1 of Section 498A was satisfactorily proved by the
prosecuti on.

Qut of circunstances nunbers 8,9 and 10 circunstance
nunber 8 was held not proved. Ci rcunstance nunber 9 was not
consi dered as an unlawful demand anounting to cruelty. Only
ci rcunst ance nunber 10 was held proved and the trial court
consi dered such demands as acts of harassnent contenplated
by the second Explanation to section 498A | PC

In order to prove the charge of nurder prosecution had
relied upon: -

i) Motive, as disclose by the evidence of Chandrakant (PW
7), Pushpa (PW8), Usha (PW2), Sushma (PW12) and Ms.
Wagl e (PW13);

ii) evidence of Usha (PW2) and Pushap (PW8) as regards
the events which took place on 23.6.1984;

iii) evidence of hostile witnesses Prakash Tanbe (PW9),
Maheshchandra Tiwari (PW10) and Vijay Hari Yadav (PW
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11);

I'V) The circunstances disclosed by the scene of offence-
panchnana

V) | mredi at e conduct of the respondent; and

vi) Dying declarations and medi cal evidence.

The trial court believed that the respondent was in
need of noney for his business, that he was harassi ng Vi bha
with a viewto coerce her to get noney from her father and
that Vibha's father had shown his unwillingness to give nore
noney to him It, therefore, held that, after having | ost
hope of getting noney from Vibha' s father, the respondent
had enough motive to kill her. The trial Court believed that
the hostile wi tnesses Tanbe (PW9) and Tiwari (pw 10) had
gone to the respondent’s flat on 23.6.1984 at about 2.15
P.M but held that it-was not possible to accept their
version about the main incident as they were not telling the
truth. It disbelieved their version that when driver Yadav
(PW11) came, they opened the door of the flat whereupon
Yadav cane inside and tal ked with the respondent, and that
when Rachna started crying the respondent shouted 'Vibha-
Vi bha’ and at that time Vibha cane into the drawing roomin
flames. After considering their evidence along wth the
evi dence of driver Yadav (PW11), who had also turned
hostile, the trial court” held that ; (i) driver Yadav had
not entered the flat along with Rachna, (ii) Vibha had cone
to the drawing room  in burning condition and thereafter
Tanbe and Tiwari had rushed out of the flat, and (iii) when
tambe and Tiwari rushed out of the flat, driver Yadav , who
had by that tine reached the flat along wth Rachna, had
pressed the door bell, but the respondent cl osed the door
and did not allow himto enter into the flat.

The trial Court found the evidence of Usha (PW2) and
Pushpa (PW8) as reliable and true and held that when they
reached the b5th floor they saw tow persons hastily going
down stairs, that they told driver Yadav to take rachna
down stairs as she was crying that Usha pressed the door
bell for about ten minutes, but the respondent did not open
the door, that when he opened the door and they entered the
flat they saw vibha burning and lying in the drawi ng room
that Usha (PW?2) pulled a curtain and tried to extinguish
the fire and that Pushpa (PW8) had to request the
respondent to call a doctor.

Considering their evidence together wll the  picture
energing fromthe scene of offence Panchnanma the trial court
hel d as under: -

"Consi dering the scene of offence

it appears that Vibha was burnt not

in the draw ng roombut major part

of the burning has taken place in

t he passage between the draw ng

roomand the bed room. It is also

in evidence of PW 2 Ms. usha that

the oil can Court Article 4 was

lying in drawing room and it 1is

argued by the learned counsel for

t he prosecution t hat it is

i mpossible to believe that a

burning Iady would carry oil can in

her hands carrying it from bedroom

to drawing room therefore, it can

safely be inferred that 5 or 10

mnutes after P.W 9 and P.W. 10

Tiwari left the flat Vibha was

burning and ultimately she fel

down burning in the drawi ng room on
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the carpet due to which partly

carpet was burnt and at that stage

the fire nust have been at its fag

end and at that time the door was

opened and therefore, curtain was

used to extinguish the fire wth

the result that a very small patch

of the curtainis found burnt. If

the fire was in such huge flanes at

the time when P.W. 8 were to

extinguish it, the whole curtain

woul d have got burnt. That also

pre-supposes that earlier to that

no attenpt seens to have been nade

with the wuse of that curtain to

extinguish the fire. Nothing can be

sai d about the use of abusive words

or-shouts of Vibha wtnesses it

does appear that they had entered

in the flat when Vibha was in the

| ast stage of her burning. Because

of which both these witnesses did

not get any burn injuries The fact

that sofa chair was also partly

burnt court Article 1 is proved and

there is no reason why we should

di sbelieve PW 2 Ms. wusha when

she stated that accused received

burn injuries on his own while

ext i ngui shi ng sofa chair. Accordi ng

tone the fire appeared to be so

extensive coupled with the fact

that Vi bha appears to have burnt-in

the passage and as well as she had

gone to the bath room and her saree

was in pieces in the passage

itself. If really any attenpt was

nade to extinguish the fire the

accused coul d have received

ext ensi ve burn injuries. i,

therefore, find that the evidence

of PW. 2 Ms. Usha and P.W. 8

M's. Pushpa about the last fag end

of the incident appears to be true

and they could be believed to that

extent."

The trial court also believed the evidence of Usha and
Pushpa that the respondent had not made any (attenpt to
extinguish the fire or helped Usha in doing so and had not
shown any initiative to call a doctor. It also held on the
basis of the other evidence on record that instead of
sending a doctor for treatnment of Vibha he went to Dr.
Mukhi*s hospital, got hinmself admtted there even though he
had only seven percent injuries, and made a fal se statenent
to the doctor that Vibha was already admtted in a hospital.
The trial court also believed the two dying declarations.

It, therefore, held that the respondent had killed her
by pouring kerosene and setting her on fire. It further held
that in view of the cruel treatnment given to Vibha and the
ghastly manner in which the respondent had commtted the
nmurder, proper punishnment to be i nposed was the sentence of
death. I1t, therefore, convicted the respondent under Section
302 | PC and inposed the sentence of death. It also convicted
the respondent under Section 498A IPC and order him to
suffer rigorous inprisonnent of three years.
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The Hi gh Court proceeded on the basis that, in order to
prove the notive, prosecution had relied upon the follow ng
three circunstances; (i) unsuccessful effort of t he
respondent and his parents to extort as nuch noney as they
could from the deceased and her father Chandrakant; (ii)
begetting a fenmale instead of a male child by the deceased;
and (iii) the treatment given to the deceased and her famly
by the respondent and his parents as the fam |y nmenbers of
the deceased belonged to a | ess sophisticated section of the
society. The Hi gh Court believed the prosecution evidence
regardi ng demands made by the respondents and his father
payment of Rs. 10,000/- by Vibha's father and wi t hdrawal of
Rs. 15,000/- from Vibhas account. It confirnmed the finding
of the trial court that the respondent was in need of noney
as he had to pay loan instalnents. It also believed the
incident of 26.11.83. it, however, held that (i) as the
respondent had, on the next day, apologised to Vibha's
parents and had given an assurance that he would treat her
wel | and not harass her though he had noney problens (ii) no
i nci dent ‘of “any significance had taken place thereafter, and
(iii) even after the incident of 26.11.1983 the respondent
and Vibha wused to go to Dadar Frequently and were staying
there and there was no evidence worth considering wth
regard to any physical ill treatnent to Vibha, the first
ci rcunstance could/’ not have provided any notive for the
respondent to Kkill her. The other two circunstances were
regarded as too weak. More over, in view -of the evidence
that Vibha did not 'like any criticismof the respondent,
that she had declined to take ~a divorce even though her
parents desired it and that ~she always hoped that her
situation would inmprove in future, the H-gh Court held that
they on the contrary indicated that the respondent had no
reason to cause her death.

The High Court, after re-appreciating the evidence
regarding the incident of burning on 23.6.84, recorded a
contrary finding that it was a case of suicide and not
hom cide. Re appreciating the evidence of Tanbe (PW9) and
Tiwari (PW10) , the two hostile w tnesses, the H gh Court
held that they were not telling the truth but on the basis
of their evidence and the other  evidence what ~can be
bel i eved is:

" that both of them had gone to the

accused’'s flat at about 2.15 P.M

on that day. The door of the flat

was opened by Vibha. They had

entered the flat, had talk with the

accused and were sitting in the

drawi ng room when Vi bha came to the

drawing roomin flanes."

The High Court al so found the evidence of Yadav (PW11)
unreliable except to the follow ng extent:

" The witness had driven Ms.

Shukl a, Usha and the baby Rachna in

a jeep fromJogeshwari i.e. from

Chandrakant’s place to Miulund i.e.

the accused’s house. Secondly, he

had gone to the flat along with the

baby, and at that tinme had seen

both Tanmbe and Tiwari com ng out of

the flat. Thirdly, he had gone

downstairs with the baby and when

the accused cane down, he had

carried him upto the dispensary of

Dr. Mukhi. He was asked by the

accused to go away as soon as the
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accused got down fromthe jeep and

he had returned with the jeep to

Harsha Apartrment. He had carried

Dr. Shah, Ms. Pushpa, and Vibha in

the jeep fromHarsha apartnment to

Sion Hospital and on the away had

halted the jeep at Dr. Chandan's

Hospital ".

The High Court further held that the circumnstance,
nanely, that the act of burning had taken place while Tanbe
(PW9) and Tiwari (PW10) were in the flat, alone was
sufficient to negative .any hypothesis of homcide. The
second reason given by the H gh Court for not accepting the
prosecution version of homcide is that the respondent had
gone inside the bed roomfor about 2 to 3 mnutes only and
therefore, it was not probable that he could have burnt the
deceased within that short time. the third reason given by
the Hi gh Court for -holding that the evidence was nore
consistent with the hypothesis of suicide is that |if
respondent had tried to burn Vibha she woul d have resisted
and in that case there would -have been sonme struggle and
scuffle, shouts and screaming or at |east audible exchange
of words but nothing of that sort was heard by the visitors.
The fourth reason indicating suicide was that the visitors
had left the flat hurriedly after Vibha had appeared before
themin flanes. If /Vibha was burnt by the respondent she
woul d have asked for herself fromthe two visitors and they
woul d have certainly rendered it. Mreover, Vibha was nore
agile than the respondent and , therefore, she could have
run out of the flat.

Partly relying upon the evidence of Tanbe and Tiwari
and what was indicated by the scene of offence panchnana the
Hi gh Court held that in all probability a quarrel leading to
a scuffle had taken place between Vibha and respondent
before the visitors cane to their flat and that while the
respondent and the visitors were tal king outside she poured
kerosene over her body, lit herself and then rushed into the
drawing room It did not attach any inportance to the find
of kerosene can in the drawing roomas the scene of offence
panchnama was nmade at about 11.50 P.M, i.e., after about
nine hours and anything could have transpired in the
meanwhi | e.

The High Court found the evidence of Usha (PW2) and
Pushpa (PW8) inconsistent on two material points viz., who
pulled the curtain and tried to extinguish-the fire and the
conduct of respondent. Usha's evidence was disbelieved as no
burn injuries were received by her or pushpa. Myreover, the
smal |l burnt portion of the <curtain indicated that  very
little fire was required to be extinguished after they had
entered the flat. On the basis of the burn injuries by the
respondent the Hi gh court inferred that the respondent nust
have tried to extinguish the fire and that was probably the
reason why there was sone |lapse of time in answering the
door bell. It also held that as Usha and Pushpa were called
with Rachana and the respondent knew about that it —was
unreasonable to believe that he would have thought of
killing her at that time .

The Hi gh Court disbelieved both the dying decl arati ons.
One nade to Pushpa was disbelieved mainly on the ground that
after it was stated to have been made no further enquiries
were made by Pushpa fromher regarding the reason and the
manner in which she was burnt and al so because that was not
stated to Dr. Shah by Vibha or Pushpa. The dying declaration
was di sbelieved on the ground that Dr. shah did not refer to
the presence of Vibha's father Chandrakant near the jeep and
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that when Dr.Rajan Gupta (PW16) had asked Vi bha about the

hi story of burns she had stated that she had received burns

by kerosene and no further details were given by her. It
further held that they were concocted with a view to boost
up the charge agai nst the respondent.

The high Court believed that the conduct of the
respondent was rather unnatural and unusual but it could not
be regarded as an incrimnating circunstance as the
respondent must have been in confused state of mind in view
of the circunmstances in which he was placed and possibly
because he must have thought that he woul d becone the target
of attack of his in laws and held responsible for Vibha' s
death. The Hi gh Court also held that the silence of the
accused while answering certain questions put to himwhile
he was exam ned under Section 313 of the Criminal procedure
code was not indicating of his guilt as " it cannot be
forgotten that prisoners in the dock nostly act on the
advice they get - fromtheir |awers" and again "our crimna
jurisprudence does not require the accused to open his nouth
even when he is conpletely innocent and no adverse inference
can be drawn agai nst himif he chooses not to speak."

Wth respect to the charge under Section 498-A | PC the
Hi gh Court held that no proper charge indicating the nmanner
in which Vibha was cruelly treated was framed, as it was
extremely Vague and "it had thus undoubtedly prejudiced the
accused in the trial in no small neasure". On nerits it held
that the circunstances which were relied wupon for proving
that charge were not sufficient to lead to that conclusion
because:

1) The circunstances that rachana was not allowed to stay
with Vibha at her in-laws’ house at Dadar was not even
alleged to be a cause of suicide or any other physica
or mental injury and no evidence was |led to show that
this incident had weighed on her mind and had |led her
to commit suicide.

(2) The circumstance that neither the parents nor the
respondent |liked the female( child, in absence of any
evidence regarding its effect on the mnd of Vibha,
could not be regarded as an act of cruelty.

(3) The incident of 26.11.83 becane irrelevant as on the
very next day the respondent had tendered an apol ogy
and Vi bha had gone with the respondent again to her in
| aws place and no incident of harassnent had  taken
place till 236.84 and particularly when Vi bha had al so
gone to Dadar and stayed with parents inlaw on sone
occasi ons during that period.

The High Court found that the inferences drawn and the
findings recorded by the trial court were not justified. The
Hi gh Court, therefore, allowed the appeal and set aside the
conviction of the respondent for both the offences /which
were held proved by the trial court.

Chal l enging the finding recorded by the High Court that
this is a case of suicide and not of hom cide the |earned
counsel of the State forcibly contended that the inferences
drawn by the High Court from the proved facts and
circunstances, are not at all justified. He submtted that
if Vibha wanted to commt suicide she would not have run
fromthe bed room to the drawing room He also submitted
that signs of scuffle preceding burning of Vibha not opening
the door of his flat for about ten mnutes, find of enmpty
plastic can of kerosene in the drawing room inmnediate
subsequent conduct of the respondent and a fal se statenent
nmade by himto the doctor, prove beyond any doubt that the
respondent had set her ablaze. In the alternative, it was
contended by himthat even on the basis that Vibha comitted
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suicide, the H gh Court ought to have held that it was
because of the cruel treatnent given by the respondent and,
therefore, he was held guilty under Section 498A |PC He
submitted that the High Court having believed that there
were demands for noney from Vibha and her father, that her
father was unwilling to give nore noney to the respondent,
that the respondent was not showing any affection for
Rachna, that Rachna was not allowed to stay with Vibha at
his place and that on 26.11.1983 in the respondent had
driven out Vibha from his house as his father was not
willing to pay Rs. 30,000/-, ought to have further held that
Vi bha committed sui cide because she was subjected to
harassnment and cruelty by the respondent.

On the other hand, it was contended by the |earned
counsel for the respondent ‘that this being an acquitta
appeal what this court has to consider is whether the view
taken by the Hgh Court, after considering the entire
evi dence and the circunstances found proved, has recorded
the finding that they do not "lead to the only conclusion
that the ' respondent had caused the death of Vibha and that
this was not a case of Suicide. Mreover, the H gh Court has
gi ven good reasons in support of its findings. The Hi gh
Court has recorded the finding that harassment or cruelty
was not really the cause for conmtting suicide. He further
submitted that as/'there was no incident of physical il
treatnent or any type of harassnent between Novenber, 1983
and June, 1984 and as the evidence disclosed that Vibha and
the respondent were'to go to herin laws’ flat at Dadar
because she was not keeping good health, harassnent or
cruelty being the because of suicide becones very doubtful.
Therefore, it cannot be said that the view taken by the Hi gh
Court is unreasonabl e.

In view of the rival subm ssions and seriousness of the
of fence we have scrutinised the evidence and exanined the
judgnents of both the courts below with due care and
caution. it is very wunfortunate that a young girl without
any fault of her lost her life. It is also a matter 'of shane
that the respondent did not treat his wife properly because
her father was not wlling to give nore noney had for that
reason on one occasion he had driven her out of his house
and al so because she had given birth to a femal e child. The
facts and circunstances which can be accepted as proved no
doubt create a strong suspicion that on the fateful day the
respondent had, after some quarrel, poured kerosene over her
and put her to flames. But this is a case of circunstantia
evidence and on re appreciation of the evidence the Hi gh
Court has found it fit to acquit the respondent. Therefore,
unl ess, we cone to the conclusion that the view taken by the
Hi gh Court is so unreasonable as to warrant interference by
this court it will not be proper to interfere wth the
order of acquittal, only because on re-appreciation of
evidence it is possible to take a different view

On the question of homcide what we find is that the
hi gh Court heavily relied upon the fact that prosecution
witnesses Tanbe and Tiwari were in the flat when the
i ncident of burning of Vibha took place. The prosecution
evi dence shows that they hurriedly left the flat and did not
wait for putting on their shoes before |eaving the flat
Thi s conduct of Tanbe and Tiwari indicates that sonething
very unusual had taken place in their presence and that had
obliged themto leave the flat in such a hurry. If they were
told to | eave the flat either because the respondent told to
| eave the flat either because the respondent told themthat
he had to go out or because there was some exchange of words
bet ween Vi bha and the respondent, they would not have |eft
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in such a manner. If it is believed that the respondent had
left them in the drawing room and gone inside for about two
or three minutes had then Vibha was seen rushing into the
drawing room in burning condition, as deposed by these two
wi tnesses, then also it becones very doubtful if the
respondent would have tried to burn his wife while outsiders
were present in his house. Mreover, the respondent was
aware that her mother in law was to cone with Rachna at
about that tine and, therefore, it was unlikely that the
respondent would have thought of rmurdering Vibha at that
poi nt  of time. Al these factors were taken into
consi deration by the Hi gh Court and, therefore, the finding
recorded by it cannot be regarded as unreasonable. There is
no evi dence on record to show when the scuffle, as indicated
by what has been recorded in the scene of offence panchnama
had taken place. There is some substance in the contentions
rai sed by the |learned counsel for the State that Vibha, if
she really wanted to commit suicide, would not have run out
of the bed room and that she must not have carried the
pl astic can of kerosene, as it would have i medi ately caught
fire and would not have been found in the drawing roomin
the condition in which it was found. These are indeed
incrimnating circunstances  suggesting that the respondent
followed with the said tin and poured kerosene over her in
the drawing roomand placed it there. But eh possibility of
the said plastic can having been placed there by sonme one
el se cannot be ruled out. It is true, as submtted by the
| earned counsel for the State, that the reason given by the
H gh Court that planting of the plastic can cannot be rul ed
out because of the tine |lag between the time. when the
i ncident took place and the scene of offence panchnama was
nmade, is not quite correct. The nother of Vibha along with
Vi bha and other persons had left the flat wthin a short
time for taking her to a hospital -and at that time they had
cl osed the door and the flat coul'd be and was in fact opened
only after the police obtained the key of the flat fromthe
respondent. Therefore, it was not (correct to say that during
these six to eight hours anybody coul d have planted the said
plastic can in the drawing room But even during that short
peri od besides Vibha's nother Pushpa, her sister Usha, other
persons had gathered in the flat an d anyone of -them could
have placed the said plastic can at the place where it was
found. |If respondent had carried the said can to the draw ng
room and poured nore kerosene over Vi bha nore damage woul d
have been caused to the articles lying in the drawi ng room
The evi dence discloses, and that is what the H gh Court has
found, that the damage caused to the articles lying in the
drawi ng room was very | ess.

W also find considerable force in the subm ssi on made
by the | earned counsel for the state that the conduct of the
respondent soon after the incident was highly unusual, that
he made a fal se statenent to the doctor to whose hospital he
had gone for treatment and that he has not given any
explanation in his 313 statenent as regards sone of the
highly incrimnating ci rcunst ances and they are al
indicative of the fact that he had caused the death of
Vibha. It was submitted by the | earned counsel that if this
was a case of suicide by Vibha then the respondent would
have tried to put out the fire and in that case he woul d
have received nore burn injuries than what were found on his
person. The «curtain with which he had tried to put out the
fire had only a small burnt portion and that indicates that
he had tried to extinguish the fire only at the [ ast nonent.
and that too to make a show that he was not quilty,
particularly when he found that nother of Vibha had al ready
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arrived. It was also subnmitted that if it was really a case
of suicide he would have at once tried to secure nedica
help for Vibha. Instead of doing that he got hinself
adnmtted in a hospital. This wunusual conduct of the
respondent and his failure to explain some of the
incrimnation circunstances create a strong suspicion about
his involvenent but it does not lead to the only concl usion
that Vibha had not committed suicide but he had caused her
death. He was the only person staying in the flat with Vi bha
and , therefore, he mght have felt that he would be falsely
involved by his in laws. If in this state of mnd he did not
do what he was expected to do that cannot lead to the
conclusion that he behaved in that nmanner because he had
conmitted the nurder of Vibha. The Hi gh Court has consi dered
all these factors and given good reasons for holding that
this was not a case of homicide., W also find that the
reasons given by the H'gh Court for not relying upon the
two dying declarations are not  inproper. Therefore, the
finding recorded by the H gh Court, that the prosecution has
failed to establish beyond reasonable doubt that the
respondent  caused her _death, does not «call for any
interference.

Even with respect to the evidence of harassment and
cruelty, the High Court has held that it is insufficient for
hol ding that Vibha was driven to commit suicide because of
harassnment and cruel treatnment by the respondent. The fact
that after the incident of 26.11.1983 the respondent had
approached Vibha and her parents on the very next day and
apol ogi sed and no other incident either of demand of nobney
or ill treatnment had taken place after that date makes it
doubtful if harassment and cruel treatnment given by the
respondent was the inmmediate cause of ~ comitting suicide.
Before a person can be convicted under Section 498A | PC the
prosecuti on has to prove that he commtted acts of
harassment of cruelty as contenmplated by that Section and
that harassnent or cruelty was the reason for the suicide.
Wat we find in this case is that no specific charge was
franed agai nst the respondent. As rightly pointed out by the
H gh Court no evidence was led to show that -either her
separation from Rachna or the incident of 26.11.1983 had
wei ghed heavily on her mind and that had driven her to
commit suicide. Neither the parents nor the sister of Vibha
have deposed about any conplaint nmade by her regarding any
ill treatment by the respondent after the incident  of
26.11.1983. Moreover, the evidence of these witnesses show
that Vibha was to go to her in | aws place at Dadar and stay
with them as she was not keeping good health. 1f she was
under nental strain because of any ill ‘treatnment or
harassnment by the respondent or her in | aws she would have
preferred to go and stay with her parents. These are the
factors which were taken into consideration by “the High
Court for arriving at the conclusion that the prosecution
has failed to establish beyond reasonabl e doubt that Vibha
conmitted suicide because of ill treatnent or cruelty by the
respondent. The vi ew taken cannot be regar ded as
unr easonabl e.

In the result the appeal is dismssed and the bai
bonds of the respondent are ordered to be cancell ed.




