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CASE NO. :
Appeal (civil) 4862 of 2007

PETI TI ONER
Pur nendu Mukhopadhyay and ot hers

RESPONDENT:
V. K. Kapoor and anot her

DATE OF JUDGVENT: 12/10/2007

BENCH
S.B. SINHA & HARJI T SI NGH BED

JUDGVENT:
JUDGMENT
[Arising out of ~SLP (Civil) No. 145 of 2003]

S.B. SINHA, J :

1. Leave granted.

2. This case has a chequered history. Appellants herein were
appoi nted as Chargeman Grade-11. They were, in terns of the Schene
dated 23rd April, 1965, required to appear in an exam nation for
appoi ntnent to the post of Chargenan G ade-I1 or Supervisor G ade-A

initially. They appeared in the said exam nation. They were, however,
appoi nted as Supervisor G ade-A on account of the marginal difference
in the marks obtai ned by themfromthe others who were appointed as
Chargeman Grade-11. The Director General on or about 4th Muy, 1967
taking into consideration the marginal difference in the marks obtained
by the appellants decided to give another chance to the appellants to
appear within six nmonths in the next exam nation so as to enable them
to be graded as Chargeman G ade-I1, in the event, if they qualify
therein. It resulted in issuance of Government order dated 4th My,
1967 in terns of which the 1965 Schene was anended as under : -

\ 023The Supervi sory Apprentices who secure 5% marks | ess
in the aggregate than prescribed by the Central Sel ection

Board for gradation as Chargeman Grade Il in a
particul ar gradation exam nation will be graded as
Supervi sor Grade A/or equivalent but will be allowed to

take anot her chance at the next gradati on exani nation

and on the basis of their performance nay be graded by

the DDGOF. as fit for appointnment as Chargenan G ade

Il and appointed as such with effect froma date after they
are so graded in the subsequent gradation examnation

This will have retrospective effect to cover the past
cases in which the DGOF has already all owed the
Supervi sory Apprentices another chance to appear in the
gradation exam nation.\024

Al |l egedly, however, the Governnent of |ndia adopted a policy of
pi ck and choose and did not grant the benefit of the said Schene to
whi ch they were otherwi se entitled thereto. A K Saxena and others
filed wit petition before the Delhi High Court. Appellant herein filed a
simlar wit petition before the Calcutta H gh Court which was marked
as CR1671-W83. On establishment of the Central Administrative
Tri bunal under the provisions of the Administrative Tribunal Act, 1985
those petitions were transferred to the Central Admi nistrative Tribuna
and were marked as TA-1069/86. However, with effect from 1st
January, 1980 the post of Supervisor G ade-A and the Chargeman
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Grade-11 were directed to nmerge. The Central Adm nistrative Tribuna
all owed the said Transferred Application of the appellants by an order
dated 9th July, 1990 directing :-

\0230On the facts and circunstances of this case, we with
respect, agree with the observations of the Suprene

Court set out above. W are also of the view that the
respondent authorities, in not calling the applicants to sit
in the exam nations held earlier had acted discrimnately.
As the course for the official respondents has adnmitted
that holding of intended exami nation is not necessary.

We direct the respondent authorities not to hold the

exam nation. W also direct the respondent authorities to
refix the respective notional seniority of the applicants
and fix their pay scale and all benefits attached thereto as
per rule on the basis that all the applicants canme out
successful in the selection test for pronotion to the post
of Chargeman Grade Il fromtheir respective dates of

exam nation. But they will not be entitled to any back
wages or ‘any other financial benefit save and except the
noti onal seniority. The applicants will be entitled to be
paid in accordance with the fixed pay scale and all these
directions rmust be conpleted within 90 days from date.

As the present application was filed in the representative
capacity by obtaining leave under Rule 11 of CPC from

the Hon\ 022bl e Hi gh Court on 18-3-83, this decision will be
bi nding on all other persons sinilarly situated and
simlarly affected. 'The respondents are directive to give
the sane benefits to themto avoid future litigation on the
same issue.\024

However, the said direction was partially nodified by this Court
to which we would advert to a little later.

The said order was challenged before this Court. No stay,
however, was granted therein. « As the Central Governnent was not
i mpl ementing the said order the present contenpt petition was filed.
Appel l ants herein also filed an interlocutory application which was
marked as |A 3 of 1992 for a direction upon the Central Governnent
not to make any promotion ignoring the order of the Tribunal ‘dated 9th
July, 1990. This Court by its orders dated 21st Septenber, 1992
directed : -

\ 023Heard | earned counsel for both the parties on I'A 3.
Taking in view, the entire facts and circunstances of this
case, we direct Union of India not to nake pronotions on
the posts of Foreman, Assistant Wrks Manager and

further higher posts ignoring the judgment of the Centra
Adm ni strative Tribunal, Calcutta dated 9th July, 1990 til
the final disposal of the present appeal. The appeal may
be listed for disposal in the nonth of January, 1993.\024.

The said order passed in I A No.3 of 1992, however, was
nodi fied on an application filed in that behalf by the Union of I|ndia.
We nmay place on record that another application was also filed on
behal f of Al India Association of Non-Gazetted O ficers for
i ntervention and direction, whereupon by an order dated 13th My,
1993 this Court directed :-

\023Uni on of India has filed an application for nodifying
the order dated 21.9.92 stating that this stay has been
causing bottl enecks in the operational systemdue to the
pronoti ons havi ng been stayed by this Court. Since the
appeal has already been directed to be posted for fina

di sposal, the stay creates difficulty for the adm nistration
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to function. W permt the Union of India to make
pronmotions in respect of the posts above the post of
Foreman on according to the rules but any pronotion

made will be further reviewed and be subject to the result
of the appeal. 1A No. 5 is disposed of accordingly. The
Registry is directed to post this appeal inmediately after
vacation subject to part-heard.\024

The appeal preferred by the Union of India was dismssed by this
Court by an order dated 5th August, 1993, observing:

\ 023Havi ng heard the | earned counsel for the appellant we
nmust confess our inability to appreciate the attitude of the
Union of India for approaching this Court by way of

Speci al Leave Petition and delay the matters b y another
three years.\ 024

Appel I ants contend that \by the said order dism ssing the appea
preferred by the Union of India, this Court was alive to the fact that the
di spute between the parties not only related to origina
appel | ants/ petitioners but also affected their seniority and pronotion
occurring during the pendency thereof. While considering the question
of rempval of discrimnation allegedly nmeted out to the appellants and
determ nation of their seniority which was material for their pronotion
to hi gher post, it was observed :-.

\ 023Needl ess to say that despite appointnent of every
supervi sor G ade \023A\ 024 Chargeman G ade Il the

di scrimnation which occurred due to enforcement of the
nodi fi ed schene since 1965 perm tted only few
supervisors Grade A to appear in the next exam nation
persi sted so far those Supervisor G ade \023A\'024 were
concerned who were appointed prior to comng into force
of this schene and were denied sinmlar opportunity even
though they canme in field of eligibility. The injustice
arose as, if the policy of permtted Supervisors G ade
\023A\ 024 to inprove their grade woul d not have been

i ntroduced then the seniority anpngst the Supervisors
woul d have renmi ned the same and those appoi nted-in

one year woul d have renmai ned seni or to those appoi nted
in latter year.\024

Wth regard to seniority and the effect on pronotion to higher
post, this Court observed : -

\0231t is not the appointnment of petitioners of Chargeman
Grade Il from 1980 but also the determ nation of their
seniority which was material as it is admtted that the
hi gher posts are available for pronotion on the basis of
seniority cumnerit. The question of seniority therefore
was of utnost inmportance and unl ess there was sone

such difficulty which could not be resolved the appellant
shoul d have taken care to see that the order of the High
Court was conplied.\024

The Hon\ 022bl e Court further observed: -

\ 023l n any case the Tribunal in directing the respondents to
be granted notional appointnent as Charegeman grade |
fromthe date of their first exam nation. In the peculiar

ci rcunst ances of the case, does not appear to have

commtted any error of law. |In our opinion, this was the
only possible manner in which the injustice could have
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been renedi ed.\ 024

The Court, however, nodified the said order to the follow ng
extent :-

\023In the result the appeal fails and is dism ssed with costs.
It is however, clarified that the placenent of all those
supervi sor grade A who canme in the field of eligibility

nanely of securing |l ess than 5% marks in aggregate fixed

for selection as Chargeman Grade |1, should be fixed by
directing that they were selected for that post six nonths
fromthe date of their Gadati on Exam nation.\024

We nay al so notice here that the appellants were not to be
granted any back wages in terns of the order of the Tribunal dated 9th
July, 1990. They, however, clainmed to be entitled to all the benefits
attached thereto including seniority and pronotion to the higher posts.
The said order, according to them was partially inplenented wherefor
two |letters one being dated 4t h Novenber, 1993 and anot her bei ng dated
10t h Novenber, 1993 were issued stating :-

\ 023\ 0050n the basis that all the applicants cane out
successful in the selectiontest for pronotion to the post
of Chargeman G. Il fromtheir respective dates of

exam nation. But they will not be entitled to any back
wages or any other financial benefits save and except the
noti onal seniority.\024

\023It was necessary to firmup the seniority position of the
i ndividuals in the grades of Chargeman G. | Assistant
Foreman and Foreman as required by hol di ng revi ew

DPCs on the basis of the anended seniority list in the

grade of Chargenan G.I1 as on 1.1.77\024

The said orders were, however, w-thdrawn purported to be on the
basis of a Full Bench judgnent of the Central Adm nistrative Tribuna
whi ch was rendered in the neanwhile. |t was stated

\023In view of the above, the beneficiaries in the case of
Pur nendu Miukhopadhyay & Ors. can be allowed notiona
seniority in the grade of Chargeman G. 11 (Tech) only,
for determ ning revised date from which presunptive pay
shoul d be fixed. The persons who are granted notiona
seniority can be superceded by persons regularly
pronot ed. \ 024

Later on the said order dated 4th Novenber, 1983 was al so
wi thdrawn directing : -

\ 02312. Thus the seniority of Purnendu Mikhopadhyay
and ors. in the revised seniority list of Chargeman G. II
(Tech) will count fromthe dates when they were

regul arly pronoted or appointed as Chargeman G. ||

(Tech) according to recruitnent rules.\024

It is not in dispute that one S. K Ganguly and others relying on
the judgnent and order of the Central Admi nistrative Tribunal filed an
Oiginal Application before it. The said O A was allowed. The order
of the Tribunal in the case of Ganguly was inplenmented. The Tribuna
by reason of the inpugned judgnent, however, inter alia placing
reliance upon a decision of this Court in J.S. Parihar v. Ganpat Duggar
and others [(1996) 6 SCC 291] and Vijay Singh, Secretary Hone and
another v. Mttanlal Hi ndoliya [(1997) 1 SCC 258] accepted the said
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plea of Union of India and inter alia directed : -

\023Whi l e finalizing such revised seniority, for deciding
inter se seniority vis-a-viz the 26 petitioners of OA
789/ 96, who have been indentified by the officia
respondents as simlarly circunstance with the successfu
applicants of TA 1069 of 1986 (Purnendu

Mukhopadhyay & Ors. Vs. Union of |India and others)

and have accordingly been notified as such by the officia
respondents through their notifications dated 14.8.85 and
14.11.95 vide Anenxures E and F respectively to QA
789/96, read with DG OF. Notification dated 23.2.,96
Annexure Gin MA 222/1995 it will be necessary that

they are treated as belonging to the group described at
para 80(1) of the Full Bench (PB) judgnment dated
22.12.1995, reproduced at para 51(1) above, in the
instant judgment. 1n other words, they would be in the
first category of enployees who were appointed as
Chargeman G . Il prior to 1.1.73.\1024

Thi s Court by an order dated 1st March, 2007 with a viewto
ascertain the correct position in regard to the inplenmentation of the
earlier orders, directed the respondents to file a status report. Pursuant
to the said direction a status report has been filed. |In the said status
report it has been /accepted that the benefits given to S.K Ganguly and
ot hers have not been given to the appellants inter alia in view of the
pendency of the present special |eave petition as also interpretation on
the concept of notional seniority by the Full Bench of the Centra
Admi ni strative Tribunal dated 22nd Decenber, 1995.

The bone of contention of the respondents, therefore, is the
j udgrment of the Full Bench of the Central Administrative Tribuna
dat ed 22nd Decenber, 1995 as appearing in their affidavit, which is as
under :

\023(i) The judgnent decided the principles of seniority of
the various categories of Chargeman Grade 11 (T). All the
candidates in the present SLP got their notional seniority
prior to 01.01.73 in pursuance of the judgnment of the

Hon\ 022bl e Suprene Court of India dt. 05.08.1993. Hence
they are the first ot of persons for the purpose of
seniority in the psot of Chargeman Grade I'I(T) as per the

j udgrment of the Full Bench of the Hon\022bl e Tri bunal “and
have been given the seniority in the grade as per sub-para
(i) and para 80 of the Full Bench judgnent.

(ii) The judgrment of Full Bench had al so interpreted

the concept of notional seniority and its consequentia
benefits in Para 76, 77 & 78 of the judgnment of the Ful
Bench of the Hon\022ble Tribunal. As per the interpretation
the notional seniority is used only for determ ning-the

date with effect fromwhich the presunptive pay should

be fixed. It does not give the benefit of seniority. H gher
noti onal seniority cannot be given to the detrinent of
ot hers who have been actually pronoted earlier. It is not

al ways necessary that retrospective pronotion should
al so be acconpani ed by retrospective seniority.\024

Submi ssions of M. Sushil Kunmar Jain, |earned counse
appearing on behalf of the appellants, inter alia are -

(1) In view of the judgnment of the Central Administrative
Tri bunal as confirmed by this Court with nodification, the
appel l ants were not only entitled to be appointed as
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Chargeman Grade-11 but also were entitled to pronotion to

hi gher grades and respective notional seniority at each |evel.
(ii) Determ nation of seniority at each grade therefore was
mat eri al

(iii) Al t hough an order of stay was passed by the Centra

Admi ni strative Tribunal in OA No. 521 of 1988 but the same

related to only paragraph 13 of the judgnent of the Tribuna

and not paragraphs 11 and 12 thereof.

(iv) The appellants were entitled to promotion having regard to the
facts that those who were juniors to them have been pronoted

interms of Rule 18.4.3 which reads as under :-

\02318.4. 3 If the officers placed junior to the officer
concerned have been pronoted, he should be pronoted

i Mmediately and if there is no vacancy the junior nopst
person officiating i nthe higher grade should be reverted
to accomodate him~ On promotion, his pay should be
fixed under F.R 27 as the stage it woul d have reached,
had he been pronoted fromthe date the officer

i medi at el y - bel ow hi m was pronoted but no arrears

woul d be adnissible. The seniority of the officer would
be determined in the order in which his name, on review,
has been placed in the select list by DP.C. If in any such
case a m ni mnum peri od of qualifying service is

prescribed for pronotion to higher grade, the period from
whi ch an officer placed below the officer concerned in
the select list was prombted to the higher grade, should
be reckoned towards the qualifying period of service for
the purpose determining his eligibility for pronotion to
the next higher grade.\024

(v) The contention of the respondents that the enpl oyees who had
been accorded notional seniority cannot be equated with those

who had been regul arly appointed i s unsustai nable as the

obj ect and purport of the order of the Tribunal as also of this
Court were to renove discrimnation neted out to the

appel l ants by pronoting their juniors.

(vi) The order of the Full Bench dated 22nd Decenber, 1995 i s not
appl i cabl e

According to the appellants, their case falls under category | of
the Full Bench judgnent. This fact has also been accepted by the
respondents in their status report. Thus if the appellants were to be
appoi nted and or pronoted as Chargenan Grade-|1 before 1st January,

1973 they becane seniors to the other enployees. ~ As we have noticed
herei nbefore that S.K Ganguli and others had been given the benefit of
the order passed by the Tribunal. W do not appreciate the stand of the
respondents in this behalf inasnmuch as whereas one set of order

i nvol vi ng enpl oyees who were simlarly situated to those of the
appel | ants, benefits have been given but the sane are being denied to
them Such an action on the part of the respondents in our opinionis
whol Iy unjustifiable. The judgnent of a court, as is well known, should
not be read as a statute. It has to be read in its entirety. 'So read,
appel  ants had becone entitled to the grant of benefits contenpl ated
thereby. There is no reason why the sane shall be denied to them

[ See Ramesh Chand Daga v. Rameshwari Bai (2005) 4 SCC 772,

I sl ami ¢ Acadeny of Education v. State of Karnataka (2003) 6 SCC 697,

Zee Telefilms Ltd. v. Union of India (2005) 4 SCC 649 and P.S.

Sat happan v. Andhra Bank Ltd. (2004) 11 SCC 672] Qur attention has

al so been drawn to the fact that apart from S. K Ganguly and others

sone ot her persons who were sinilarly situated, nanmely - Prem Kunar
Saha; S. K. Majundar and Al opi Lal, have al so been granted the sane
benefits.

In a case of this nature, in particular having regard to the fact that

t he
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the respondents have granted simlar benefits to others, we fail to
understand as to how the decision of this Court in J.S. Parihar (supra)
and Mttanlal (supra) could be applicable. The State cannot treat

enpl oyees simlarly situated differently. It cannot inplenment the
orders in relation to one and refuse to do so in relation to others. It is
al so not a case like J.S. Parihar (supra) where while inplenenting the
orders, a particular stand has been taken by the enployer giving rise to
a subsequent cause of action. It is also not a case where the order of
this Court is capable to two interpretations. [See State of Bihar v.
Rani Sonabati Kumari AIR 1961 SC 221, State of Kerala v. Unni

(2007) (2) SCC 365 and Sneh Enterprises v. Comm ssioner of Custons

2006 (7) sScCc 714].

For the reasons aforenentioned the inpugned judgnent cannot
be sustained. The appeal is allowed. W, however, before taking any
punitive action agai nst the contemmors at this stage, would like to issue
a direction upon themto fully dinplement the orders of this Court as
nodi fied by this Court on the same terms as was done in the case of
enpl oyees simlarly situated. In facts and circunstances of the case the
appel | ant's shal |l also be entitled to costs which we quantify at
Rs. 25, 000/ -.




