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PETI TI ONER
UNION CF I NDI A & ANR

Vs.

RESPONDENT:
S.P. ANAND & CRS

DATE OF JUDGVENT: 07/ 08/ 1998

BENCH
S.C. AGARWAL, A'S. ANAND, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S.C. Agrawal :-

Leave granted.

This appeal arises out of “a Wit Petition (Wit
Petition No. 500 of 1998) filed by the respondents
[hereinafter referred to as “the petitioners’] in the High
Court of Madhya Pradesh, Indore Bench. In the said Wit
Petition the petitioners have prayed for the follow ng
reliefs:-

"In view of the subm ssions made

above it is prayed that the R No. 1

herein be ki ndl y directed to

appoi nt | NDORE as one of the places

where the Hon ble Suprene  Court

shall commence  sittings w.e. f.

first working day after the sumer

vacations are over and the R Nos. 2

& 3 be kindly directed to grant the

needed approval as per Art. 130 of

the constitution & extend all such

funds as may be required to neet

t he fi nanci al requi renents

recalling that absence of funds is

no alibi inlawto provide sittings

at INDORE to extend the benefits

of Art. 32 which initself is a

Fundanent al Ri ght guaranteed by the

Constitution makers by placing it

in Part 111 of the Constitution &

such costs as deened fit be also

kindly allowed with such other

reliefs or nmoul ded reliefs as

deened fit by this Hon ble Court."

The said Wit Petition was | earned by a | earned single
Judge of the H gh Court who, on April 3, 1998, passed the
foll owing order :-

"Heard the Petitioners in persons.

I ssue notice to the other side.

P. F. wi t hin three days. The

petitioners want a notice also be
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sent by Registered post AD to

| essen up.

The prayer is accepted.

The notice also be sent by Regd.

Post A.D. and al so by hundast over

and over the normal course.”

The appellants have filed this appeal to challenge the
sai d order passed by the H gh Court.

The | earned Attorney General has urged that the Wit
Petition of the petitioners seeking the above nentioned
relief is not maintainable inasmuch as in exercise of its
jurisdiction under Article 226 of the Constitution the High
Court cannot give a direction to the Chief Justice of India
with regard to place or places where the Supreme Court
should sit since this ~a matter which falls exclusively
within the discretionary power vested in the Chief Justice
of India wunder Article 130 of the Constitution. It has al so
been urged that since the reliefs sought by the petitioners
inthe Wit Petition cannot be granted by the Hi gh Court in
exercise of ~ its jurisdiction under Article 226 of the
Constitution, the Hi gh Court should have refused to
entertain the Wit Petition -and that the |earned Judge of
the High Court was in error in entertaining the same and
passi ng the inpugned order.

In response to the notice issued by this Court the
petitioners have appeared in person. S.P. Anand, petitioner
No.1l, has addressed the Court in support of the inpugned
order of the High Court in person and the said subm ssions
were adopted by M L. Bapna, petitioner No.2.

A prelimnary objection was raised by the petitioners
against the nmmintainability of this appeal. it ‘has been
urged that at the stage of prelininary hearing of the wit
petition the H gh Court has the discretion to either adm't
it or dismiss it inlimne or to entertain the sanme and
before admitting the wit petition 1issue notice to the
respondents. In the present. case, the Hgh Court has
exercised this discretion by directing issue of notice to
the respondents in the wit petition. The exercise of the
said discretion by the High Court cannot be interfered by
this Court under Article 136 of the Constitution especially
when no injury or |oss has been caused by the inpugned order
directing issue of notice to the respondents in the Wit
Petition. The submissionis that in response to the notice
the respondents to the wit petition can nmke their
submi ssi ons before the H gh Court and, if the H-gh Court is
satisfied that there is no nerit in the wit petition, it
woul d pass an appropriate order on the wit petition.
Rel i ance has been placed by the petitioners on the decision
of the Constitution Bench of this Court in H mansu Kumar
Bose v. Jyoti Prokash Mtter & Ors. AR 1964 SC 1636.

W do not find any nerit in this contention. At the
stage of prelimnary hearing of a wit petition filed under
Article 226 of the Constitution the Hi gh Court is required
to consider whether on the basis of the avernents contained
inthe wit petition the petitioner thereinis entitled to
seek the relief prayed for and such relief can be granted by
the court in exercise of its jurisdiction under Article 226
of the Constitution. If the court is of the opinion that a
prima facie case is made out for granting the relief sought
inthe wit petition, rule nisi is issued calling upon the
person or persons against whomthe relief is sought to show
cause why such relief should not be granted. But if the
court finds that no such prima facie case is nmade out, the
wit petition has to be dismissed without issuing notice to
the person or persons agai nst whomthe relief is sought. The
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object of placing a wit petition before the court for
prelimnary hearing is to ensure that a wit petition which
is frivolous in nature or in which no relief can be granted
by the court in exercise of its powers under Article 226 of
the Constitution is dismssed at the threshol d.

In Gunwant Kaur & Ors. v. Minicipal Conmttee Bhatinda
& Ors., AIR 1970 SC 802, this Court has laid down: -

"Rejection of a petition in limne

will normally be justified, where

the high Court is of he view that

the petition is frivol ous or

because of the nature of the claim

made, di spute sought to be

agitated, or that the petition

agai nst the party against whom

relief is cl ai med is not

mai nt ai nabl e or that the  dispute

raised thereby is such that it

woul d be i nappropriate to try it in

the “wit jurisdiction, or for

anal ogous reasons." [p.805]

In H mansu Kumar Bose (supra) this Court was dealing
with a case involving dispute regarding the date of birth of
a Judge of the High Court. On the basis of the date of birth
as determned by the Governnent of India, the Chief Justice
of the Hi gh Court had passed on order whereby the said Judge
was required to demit his office of Puisne Judge of the High
Court with effect from a particular date. The concerned
Judge filed a wit petition challenging the said order of
the Chief Justice of the H gh Court. The said Wit Petition
was placed for prelimnary hearing before a |earned single
Judge of the High Court who held that there was no substance
in the contentions sought to be raised inthe wit petition
and the wit petition was dismssed in limne. The said
order of the |learned single Judge was reversed in appeal by
the High Court. The matter was first heard by a Division
Bench of two | earned Judges of the Hi gh Court and there was
di fference of opinion between them one holding 'that the
| earned single Judge was justified in refusing to issue rule
nisi, while the other taking a contrary view -The matter was
thereafter place before a Special Bench of three |Iearned
Judges of the Hi gh Court which held that the trial Judge was
inerror inrefusing to issue a rule nisi. The appeal was
allowed and it was directed that rule nisi be issued inthe
wit petition. The said order of the Special bench of the
Hi gh Court was chall enged before this Court. Dismssing the
appeal, this Court said:-

"Experience shows that in wit

petitions filed in Hgh Courts

under Art. 226 which raise arguable

i ssues of nmuch less significance

and inportance, Rul e Ni si is

usual |y i ssued and speaki ng

broadly, there seens to be no

justification for holding that in

the present case which undoubtedly

rai ses questions of considerable

i mportance, that course should not

be adopted." [pp. 1640, 1641]

In support of the appeal before this Court it was urged
by the I|earned Attorney General that four questions fell to
be considered in the appeal and answers to those four
guestions would be decisively against the petitioners who
had filed the wit petition and, therefore, refusal of the
| earned single Judge to issue rule nisi was Justified. This
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Court, after examning the said questions, cane to the
conclusion that the issues which fell to be considered in
the Wit Petition were, in a sense, triable issues and so it
woul d be inappropriate to dismiss the petition in Iimne

The decision in H mansu Kurmar Bose (supra) thus holds that a
wit petition cannot be dismssed in limneif it raises
triable issues, but if it is found that the wit petition on
its face does not raise any triable issue, it is liable to
be disnmissed in |inine

The question for consideration, therefore, is whether
the Wit Petition filed by the petitioners in the H gh Court
raises a triable issue. The submission of the |earned
Attorney General is that the Wit Petition does not raise
any triable or arguable issue and was, therefore, liable to
be dismissed in limne andthe H gh Court was in error in
i ssuing notice on the Wit Petition to the parties inpleaded
as respondents therein. The petitioners have, on the other
hand, urged that the Wit Petition raises triable issues
regarding the i nterpretation of Article 130 of the
Constitution and the High Court has rightly entertained the
Wit Petition and issued notice on it. These subni ssions of
the I earned counsel show that inmpugned order of the High
Court cannot be upheld unless it can be said that the Wit
Petition raises an arguable question relating to the
interpretation of /Article 130 of the Constitution. As to
whet her the Wit Petition filed by the petitioners raises an
arguabl e issue relating to the interpretation of Article 130
of the Constitution is a matter which can be agitated before
this Court by the appellants in order to assail the inpugned
order wunder Article 136 of the Constitution. W are,
therefore, unable to accept the prelimnary objection raised
by the petitioners and the sanme is accordingly rejected.

W nmay now exam ne whether an —arguable issue ' can be
said to have been raised in the Wit Petition, | After
pursuing the Wit Petition, ~we are constrained to say that
it suffers fromthe sanme defects as were pointed out by this
Court in S.P. Anand, Indore v. H/D. Deve Gowda & Or's., 1996
(6) SCC 734, which arose out of a wit petition filed by
petitioner No. 1 herein, under. Article 32 of t he
Constitution. In that case, this Court has observed:-

"W cannot but observe that the

avernents in the petition are of a

ranbling nature and | ack cohesion

It is regrettble that a petition

chal | engi ng the appointment to the

high office of the Prine Mnister

of this country should have been

drafted in such a cavalier fashion

betraying | ack of study, research

and seriousness. The petition

abounds in casual and irrelevant

avernents ranging from cases on

freedom of speech to fraternity,

from judicial i ndependence to

judicial review, fromcivil code to

cow sl aughter and so on and so

forth." [pp. 739, 740]

The present Wit Petition is no different. The
Presi dent was inpleaded as a respondent to the Wit Petition
notw t hstanding the bar contained in Article 361 of the
Constitution since, according to the petitioners, the said
bar does not preclude the President frombeing joined as a
party. Reference has been nmade to the decision of Specia
Bench of Seven Judges of this Court in Shensher Singh v.
State of Punjab & Anr. AIR 1974 SC 2192, and the correctness
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of the said decision has been assailed but the reason why
the said decision should be reviewed is not indicated. As
regards Article 130 the case of the petitioners is that the
sai d provision postulates that the Supreme Court should sit
throughout the country and therefore at Indore also and that
the omssion to provide for sittings of Suprenme Court at
I ndore or nearby places, viz., Dewas, Ujain, Mahow, Dhar
is ex facie wunconstitutional and discrimnatory. It is
claimed that Article 130 contains a binding nandate which
cannot be disregarded. The petitioners have stated that the
Wit Petition is not in the nature of Public Interest
Litigation, but it is for enforcement of the individua
rights of the petitioners who have agricultural and urban
properties situate at and around Indore. It is stated that
the omssion to provide sittings at |Indore is causing
hostil e discrimination between citizens and residents of New
Del hi and those residing in and around Indore like the
petitioners on ~account of absence of availability of the
judicial ‘remedy under Article 32 of the Constitution
Petitioner No. 2 is practising as an Advocate at |ndore and
his grievance is that omissionto provide sittings of the
Supreme Court at Indore he is suffering |l oss of practice and
resultant financial Jloss as conpared with the Advocates at
New Del hi . At the stage of argunments petitioner No. 1 also
submtted witten submissions.

Article 130 of the constitution reads as foll ows: -

"130. Seat of Suprene Court.- The

Supreme Court ‘shall sit in Delhi or

in such other place or place, as

the Chief Justice of India my,

with the approval of the President,

fromtinme to tinme, appoint.”

The submi ssion of the petitioners is that under Article
130 a nmandatory duty has been cast on the Chief Justice of
India to appoint a place or  places other than Delhi in
various parts of the country for ~the seat of the Suprene
Court and that failure on the part of the Chief Justice of
India to carry out this mandatory duty can be enforced by
seeking appropriate direction from the H gh Court under
Article 226 of the Constitution. It has been-urged that the
said power conferred on the Chief Justice of India under
Article 130 is justiciable and is subject to judicial review
by the courts. reliance has been placed on the observations
inthe mjority judgnent of Verma J. [as the | earned Chi ef
Justice then was] and in the concurring judgnent of Pandian
J. made in the context of Article 216 of the constitution in
Supreme Court Advocates-on-Record Association & Os. v.
Union of India, 1993 (4) SCC 441. It has been subm tted that
| anguage used in Article 216 of the Constitution is very

simlar to that wused in Article 130 and the said
observations are, therefore, applicable in the present case.
This contention, in our opinion, is wthout substance.

Article 130 nmakes provision for seat of the Suprenme Court
and | ays down that the Suprene Court shall sit in Delhi or
in such other place or place, as the Chief Justice of India
may, with the Approval of the President, fromtine to tine,
appoint. It is in the nature of an enabling provision which
enpowers the Chief Justice of India, wth the approval of
the President, to appoint place or places other than Delh

as the seat of the Supreme Court. Article 130 cannot be
construed as casting a nandatory obligation on the Chief
Justice of India to appoint place or places other than Del hi
as seat of the Suprenme Court. The question as to whether
Supreme Court should sit at a place other than Delh

i nvol ves taking a policy decision by the Chief Justice of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

India which nust receive the approval of the President of
India. If after taking into consideration the relevant
factors the Chief Justice of India forms an opinion that the
Supreme Court should sit at a particular place or places
other than Delhi, he has to seek the approval of the
President for the proposal and, if the President approves
the proposal, an order appointing the place or places where
the Supreme Court shall sit is passed. Exercise of the power
under Article 130 thus postulates (i) a decision by the
Chief Justice of India as to whether the Suprene Court
should sit at a particular place or places other than Del hi;
and (ii) approval of the President to the proposal made by
the Chief Justice of India for appointing the particular
pl ace or places for the sitting of the Supreme Court. Thus
maki ng of an order under Article 130 of the Constitution
provi di ng for sitting of t he Supr emne
court at a place otherthan Delhi requires in the first
pl ace a decision by the Chief ‘Justice of India in that
regard and thereafter the approval of the proposal of the
Chi ef Justice of India by the President on the advice of the
Council of  Mwmnisters. No ~court can give a direction either
to the Chief Justice of India or the President to exercise
the power conferred under ~Article 130 and to pass an order
appoi nting Indore and/or any other place or places in India
as the seat/seats/for the sitting of the Suprenme Court as
sought by the petitioners in the Wit Petition

In this context, it may be nentioned that a question
regarding justifiability can arise only an ‘respect of an
action that has been taken under a provision of the
Constitution or a law. Since no action has been taken in the
present case under Article 130 of the Constitution, the
question of justifiability of such action does not arise in
the present case. W, therefore,~ do not consider it
necessary to go into the question whether an order passed
under Article 130 of the Constitution would be justiciable.

In Suprene Court Advocates-on-Record Association & Os.
(supra) this Court, while dealing with the /question
regardi ng fixation of Judges’ strength in the Hi gh Courts,
has referred to the provisions of Article 216 of the
constitution and, having regard to need for speedy disposa
of cases and to secure that the operation of -the |egal
system pronotes justice, it was held that fixation of
Judges’ strength is justiciable and that, if it is shown
that the existing strength is inadequate to provide speedy
justice to people in spite of the opti numefficiency of the
existing strength, a direction can be issued to assess the
left need and fix the strength of the Judges comrensurate
with the need to fulfil the State obligation of providing
speedy justice. The observations nade in the context of
Article 216 have, however, no bearing on the construction of
Article 130 of the constitution.

The petitioners have also invited our attention to the
answer given by Dr. B.R Anmbedkar to a query by Shri  Jaspat
Roy Kapoor during the course of debates in the Constituent
Assenbly. The said query and the answer to it, as contained
inthe report of the Constitutional Assenbly Debates dated
May 27, 1949, are reproduced as under: -

"Query: %Y I seek a snal
clarification from Dr. Anbedkar?
WIIl it be open to the Supreme

Court so long as it is sitting in
Delhi, to have a circuit Court
anywher e el se in this Court
si mul t aneousl y?

Answer: Yes, certainly. A circuit
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court is only a Bench."

We are unable to appreciate how the aforesaid answer
given by Dr. Anbedkar |ends support to the subnissions of
the petitioners. 1In the said answer De. Ambedkar has only
stated that it would be open to the Suprene Court, so |ong
as it is sitting in Delhi, to have a circuit Court anywhere
else in the country simultaneously and that such circuit
court would only be a Bench. There is nothing in the said
answer of Dr. Anmbedkar which may suggest that a nandatory
obligation has been cast on the Chief Justice of India and
the President to set up Benches of the Suprene Court at a
pl ace ot her than Del hi.

On this viewof Article 130 of the Constitution the
whol e edifice of the case set up by the petitioners in the
Wit Petition falls tothe ground. W, therefore, arrive at
the conclusion that the relief sought by the petitioners in
the Wit Petition filed by the petitioners in the H gh Court
could not be granted by the Hi gh Court in exercise of its
jurisdiction under “Article 226 of the Constitution and the
said Wit _Petition could not be entertained. The issuing of
a notice to the respondents in the Wit Petition would serve
no useful purpose and would only distract the respondents
fromperforming their other inportant functions. 1In our
opi nion, this was a case which should have been dism ssed in
limne and the High Court was in error /in issuing a notice
to the respondents to defend the Wit Petition

Deprecating the growi ng tendency to make use of the
court as a forum to seek sone cheap publicity, this Court
has sai d: -

"W regret to say that seeing one’s

nane in newspapers everyday has

| ately become the worst intoxicant

and the nunber of people who have

becone victins of it is increasing

day be day".

[ see: M thil esh Kumar V. R
Venkataraman & O's., 1988 (1) SCR
525]

At the stage of prelimnary hearing of a wit petition
the Hgh Court, before issuing a notice to the respondent,
has to guard against the court being used as a forumfor
gai ning publicity by the person or persons nmoving the wit
petition. The need for such caution is greater when a person
holding a high constitutional office is inpleaded as a
respondent in the wit petition or when matters of policy
are involved. In the instant case, we are constrained to say
that in passing the inmpugned order issuing notice on the
Wit Petition the | earned Judge of the Hi gh Court has failed
to bestow the requisite care and circunspection. W  are,
therefore, unable to uphold the inmpugned order

The appeal is accordingly allowed, the inmpugned order
dated April 13, 1998 is set aside and the Wit Petition
filed by the petitioners is dism ssed. No order as to costs.




