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CASE NO. :
Appeal (civil) 3642 of 2002

PETI TI ONER
ASHOK KUMAR & ORS

Vs.

RESPONDENT:
RI SH RAM & ORS

DATE OF JUDGVENT: 08/ 07/ 2002

BENCH:
Syed Shah Mohamed Quadri, S.N.- Variava

JUDGVENT:

SYED SHAH MOHAMVED QUADRI, J.
Leave is granted.

This appeal is fromthe judgnent and order of the H gh Court of
Judi cature at All ahabad in CMAP No. 10594 of 1985 mamde on August

3, 2001.
A summary of facts leading to filing of this appeal may be noted
to appreciate the controversy in this appeal. The dispute arises under

the U. P. U ban Buil dings (Regul ation of Letting, Rent and Eviction)

Act, 1972 (for short 'the U P.Act’). The appellants and the 3rd
respondent are |egal representatives of the tenant |late Jai Prakash who
died after institution of the suit (hereinafter referred to as the 'tenant’)
and Respondents 1 and 2 are the |andlords (hereinafter referred to as
the 'landlords’) of Shop No.279, Miin Bazar,Ward No.9, Mirad Nagar

consi sting of four chanbers out of which two were covered with roof

and two at the back without roof and sai ban (for short, ’'the suit

buil ding’). They purchased it fromlate Gopi Chand, the previous

| andl ord. The suit building was let out to the said Jai Prakash on a
nonthly rent of Rs.37.50. Alleging that the rent for the nonths of My,
June and July, 1976 was not paid, the | andlords sent a notice of demand
for arrears of rent on March 30, 1977. 1In 1979, they filed the suit, out
of which this appeal arises, against the said Jai Prakash for recovery of
arrears of rent and damages for the period from My 27, 1976 to

February 22,1978 and his ejectnment fromthe suit building in the Snal
Cause Court, Chaziabad. After service of sumons the suit was

adjourned to May 20, 1980 for final disposal. On that day the tenant
sought tine for filing witten statenment so the suit was adjourned to
July 25, 1980 when time was, however, extended for filing witten
statenment and the suit was posted for final disposal on Cctober 10,

1980. The hearing of the suit was not taken up on that date as the
Presiding Oficer was on judicial training but the tenant deposited the
entire anmount in demand. Eventually, the suit was again adjourned to
Decenber 5, 1980. The tenant contested the suit alleging that the

| andl ords refused to receive the rent and pl eaded that as he had
deposited the arrears of rent at the first hearing of the suit, in view of
the provisions of Section 20(4) of the U P.Act, the suit has to be

di sm ssed

The learned Trial Judge took the viewthat the first date of

hearing of the suit was May 20, 1980 when the tenant did not deposit

the arrears of rent, he, therefore, decreed the suit on January 6, 1984.
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The tenant carried the matter in revision before the |earned IV

Additional District Judge, Ghazi abad. Affirm ng the order of the

| earned Trial Judge the revision was ultimtely dism ssed on May 20,

1985. The tenant then challenged the validity of the said order of the

| earned 1V Additional District Judge in the aforenentioned wit petition
in the H gh Court of Judicature at Allahabad, which was al so di sm ssed

on August 3, 2001, upholding the order inmpugned therein. Against that
order of the Hi gh Court the tenant is in appeal before us.

In the light of the rival contentions of the |earned counsel for the
parties the ticklish question that arises for consideration is : whether the
tenant paid the rent at the first hearing of the suit within the neani ng of
sub-section (4) of Section 20 of the U P.Act.

It may be nmentioned that Section 20 of the U P.Act bars a suit for
eviction of a tenant except on the grounds specified in sub-section (2)
thereof. The first ground, nentioned in clause (a) of sub-section (2), is
that a tenant is in arrears of rent for not |ess than four nonths and has
failed to pay the same to the l.andlord within one nonth fromthe date of
servi ce upon hi mof anotice of demand. The rigour of this permssible
ground for eviction of tenant is substantially whittled down by sub-
section (4) of Section 20 which is in the following ternms :

"20. Bar-of suit for eviction of tenant except on

speci fied grounds --

(1) to (3) * k * * k * * %k * * k *

(4) In any suit for eviction on the ground nentioned
in clause (a) of sub-section (2), if at the first hearing
of the suit the tenant unconditionally pays or
[tenders to the | andl ord or deposits in court] the
entire amount of rent and danages for use and
occupation of the building due from him (such

danages for use and occupation being calcul ated at

the sane rate as rent) together with interest thereon
at the rate of nine per cent per annum and the

l andl ord’ s costs of the suit in respect thereof, after
deducting therefrom any anount al ready deposited

by the tenant under sub-section (1) of Section 30,

the court may, in lieu of passing a decree for
eviction on that ground, pass an order relievingthe
tenant against his liability for eviction on that
ground;

Provided that nothing in this sub-section, shal
apply inrelation to a tenant who or any nenber of
whose fanmily has built or has otherw se acquired-in
a vacant state, or has got vacated after acquisition
any residential building in the same city,
muni ci pality, notified area or town area

Expl anation -- For the purposes of this sub-section --

(a) the expression "first hearing" neans the first date
for any step or proceeding nentioned in the
sumons served on the defendant;

(b) * k% * k% *xkx "

A perusal of the sub-section, quoted above, discloses that in any

suit for eviction on the ground nentioned in clause (a) of sub-section
(2) of Section 20 if the tenant unconditionally pays or tenders to the

| andl ord or deposits in court the entire anount of rent and damages for
use and occupation of the building due fromhimat the first hearing of
the suit (such damages for use and occupation being cal cul ated at the
same rate as rent) together with interest thereon at the rate of nine per
cent per annum and the landlord s costs of the suit in respect thereof,
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after deducting therefromany anmount al ready deposited by the tenant
under sub-section (1) of Section 30, the court is enpowered to pass an
order relieving the tenant against his liability for eviction on the

af orementi oned ground in |lieu of passing a decree for eviction. The
expression "first hearing" is defined in clause (a) of the Explanation
appended to the said sub-section to nean the first date for any step or
proceedi ng nmentioned in the summons served on the defendant. The
guestion that needs to be resolved here is : what is the inport of clause
(a) of the Explanation defining the expression "first hearing"?

I nasmuch as the definition in clause (a) refers to any step or proceedi ng
mentioned in the sumons served on the defendants, it would be

useful to refer to the provisions of Oder V of Code of Civil Procedure
i nsofar as they are relevant for our purpose.

Rule 1 of Order V speaks of issue of summons. Wen a suit has

been duly instituted a sumobns nmay be issued to the defendant to

appear and answer the claimon a day specified therein. Rule 2 thereof
enjoins that the sunmons shall be acconpani ed by a copy of the plaint

or, if so permtted, by a concise statement. Rule 5 of Order V says that
the Court 'shall determne, at the time of issuing the sumons, whet her
it shall '‘befor the settlenent of issues only, or for the final disposal of
the suit which shall be noted in the summons. However, in every suit
heard by a Court of Small Causes, the summons shall be for the fina

di sposal of the suit. It may be apt to notice here that sub-section (3) of
Section 20 of the Act was deleted in U P.Cvil Laws Amendnent Act,

1972 with effect from Septenber 20, 1972 and Rule 5 was inserted in
Order XV of the Cvil Procedure Code which deals with disposal of the
suit at the first hearing. Explanation 1 to Rule 5 of Order XV defines
the expression "first hearing" to nean the date for filing witten
statenent or for hearing nentioned in the sumons or where nore

than one of such dates are mentioned, the |ast of the dates nentioned.
But the said expression, as noticed above, is defined in clause (a) of
Expl anation to sub-section (4) of Section 20.  Section 38 of the

U. P. Act says that the provisions of the said Act shall have effect

not wi t hst andi ng anyt hi ng i nconsi stent therewith contained in the
Transfer of Property Act or in the Code of Civil Procedure, therefore,
the definition contained in clause (a) of Explanation to sub-section (4)
of Section 20 of the Act will prevail over the definition contained in
Rule 5 of Order XV of the Code of Civil Procedure as applicable to the
State of UP. It is too evident to miss that in-contra-distinction to the
"filing of witten statement” nentioned in the definition of the said
expression contained in Rule 5 of Order XV, the | anguage enployed in

cl ause (a) of the Explanation to Section 20(4) of the U-P.Act, refers to
"the first date for any step or proceeding nentioned in the sumons
served on the defendant’. |In our view those words mean the first date
when the court proposes to apply its nmind to identify the controversy in
the suit and that stage arises after the defendant is afforded an
opportunity to file his witten statenment. The controversy is no longer
res integra. The aforenentioned provisions fell for consideration of a
t hree-Judge Bench of this Court in Siraj Ahmad Siddiqui vs. Prem

Nat h Kapoor [1993 (4) SCC 406]. The Bench laid down as follows :

"The date of first hearing of a suit under the Code

is ordinarily understood to be the date on which

the court proposes to apply its mind to the

contentions in the pleadings of the parties to the

suit and in the docunments filed by themfor the

purpose of framing the issues to be decided in the

suit. Does the definition of the expression "first

hearing" for the purposes of Section 20(4) mean

sonmet hing different? The step or proceeding

mentioned in the summons referred to in the

definition should, we think, be construed to be a

step or proceeding to be taken by the court for it is,

after all, a "hearing" that is the subject-natter of

the definition, unless there be something

conpelling in the said Act to indicate otherw se;
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and we do not find in the said Act any such
conpelling provision. Further, it is not possible to
construe the expression "first date for any step or
proceedi ng" to nean the step of filing the witten
statenment, though the date for that purpose may be
mentioned in the sumons, for the reason that, as

set out earlier, it is permssible under the Code for
the defendant to file a witten statenent even
thereafter but prior to the first hearing when the
court takes up the case, since there is nothing in
the said Act which conflicts with the provisions of
the Code in this behalf. W are of the view,
therefore, that the date of first hearing as defined in
the said Act is the date on which the court

proposes to apply its mind to determine the points

in controversy between the parties to the suit and

to frame issues, if necessary."”

In that case the suit was filed for ejectrment of the tenant under

cl ause (a) of sub-section (4) of Section 20 of the U P.Act. The Tria
Court issued sunmons to the tenant requiring himto file witten
statement by February 22, 1984 specifying February 28, 1984 for

fram ng of issues. On February 24, 1984, the tenant nade to the Tria
Court an application stating that he had not been served with the
summons and that he should be given a suitable date for filing the
witten statenent and deposit of rent. He was granted a nonth’s tine.
However, on the very next day the tenant deposited the rent in part.

For depositing the balance of the arrears of rent he filed an application
on March 2, 1984 which was contested on the ground that the Court

had no power to extend the tinme for deposit of arrears of rent beyond
the first hearing of the suit.” The court allowed the application wthout
prejudice to the landlord s objection. The tenant then deposited the
bal ance of the arrears of rent on March 5, 1984. |In that context this
Court construed the definition of the expression the "first hearing"” in
clause (a) of the Explanation to Section 20(4) of the U P.Act.

In Advaita Nand vs. Judge, Small Cause Court, Meerut & O's.

[1995 (3) SCC 407], the sane provisions of the U. P.Act again cane

up for consideration of this Court. Siraj Ahmad Siddi qui’s case
(supra) was sought to be distinguished on the ground that therein the
Court was dealing with an ordinary civil suit governed by the

provi sions of the Code of Civil Procedure requiring fram ng of issues
whereas in that (Advaita Nand) case the suit was filed beforethe
Judge, Small Cause Court wherein issues were not required to be

franed for the trial of such a suit. This Court rejected the contention
and followed Siraj Ahmad Siddiqui’s case (supra) observing thus :

"Even though issues are not required to be franed

and the date is fixed for the purpose of final

hearing of the suit filed before the Small Cause

Court but for the purpose of such suit also, first

hearing of the suit would nean the date on which

the Court proposes to apply its mind i.e. the date

fixed for final hearing of the suit and it cannot be

the date fixed for filing the witten statement."

In Sudershan Devi & Anr. vs. Sushila Devi & Anr. [1999 (8)

SCC 31], the aforesaid provisions of the U P.Act were sought to be
pressed into service to non-suit the landlord. This Court followed the
dicta in Siraj Ahnmad Siddiqui’s case, quoted above; however, on the
facts it was found that the anpbunt of arrears of rent was not deposited
on time (at the first hearing).

Now adverting to the facts of the case on hand it has been

noti ced above that the suit was posted on May 20, 1980 for fina

di sposal but that date cannot be treated as the first hearing of the suit
as the Court granted tine till July 25, 1980 to the tenant for filing
witten statenent. On July 25, 1980 time was extended for filing
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witten statenent and the suit was again adjourned for final disposa

to Cctober 10, 1980. Inasnuch as after giving due opportunity to file
witten statenent the suit was posted for final disposal on Cctober 10,
1980 it was that date which ought to be considered as the date fixed

by the Court for application of its mnd to the facts of this case to
identify the controversy between the parties and as such the date of

first hearing of the suit. Admittedly, on that date the appell ant-tenant
deposited all the arrears of rent. Though, the suit was agai n adjourned
to Decenber 5, 1980, it would be irrelevant because the date of first
hearing of the suit is the date when the court proposes to apply its

m nd and not the date when it actually applies its mnd. It follows that
the first hearing of the suit would not change on every adjournnent of
the suit for final disposal. The effective date of the first hearing of the

suit on which the Court proposed to apply its mnd, on the facts of the
case, was Cctober 10, 1980, as stated above. The anount of arrears of
rent having been paid on that date, there is conpliance of sub-section
(4) of Section 20 of the U P.Act so the tenant is entitled to the benefit
of the said provision

In this view of the matter we are unable to sustain the order

under chal l enge. ~ The inpugned order of the Hi gh Court uphol di ng

the order of the IV Additional District Judge which confirmed the

order of the |learned Trial Judge, is set aside. The suit of the
respondent s-1 andl ords-shal | “stand di sm ssed. The appeal is

accordingly allowed. Inthe facts and circunstances of the case, we
make no order as to cost.

Syed Shah Mohamed Quadri, S.N. Variava




