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This Appeal is against an O'der dated 18th August, 2000.

Briefly stated the facts are as follows:
On 18th May, 1963 the Respondent |et out the suit premses to the
Appel lants for a period of five nonths on a nonthly rent of Rs. 108. 34.
A Rent Note was executed which, inter alia, provided that the
Muni ci pal taxes were to be paid by the Respondent. On the expiry of
the period of five nonths the Appellants continued to remain in the
prem ses.

Sonetime in 1970 the Respondent constructed a floor above the

suit prem ses. A part of the additional construction was let out to
anot her tenant and the rest was occupied by the Respondent. On 10th
Decenber, 1977 the Respondent served a notice to the Appellants
claimng arrears of rent ampunting to Rs. 1,400/- at the rate of Rs.
175/ - per nonth for the period fromilst January, 1977 to 31st August,
1977. In this Notice a sumof Rs. 940.13 was al so cl ai ned towards
increase in Minicipal taxes. The Appellants sent a reply dated 13th
Septenber, 1977. Along with the reply the Appel l'ants paid Rs.

1,400/ - by way of a Bank Draft. In regard to Rs. 940.13 the
Appel | ants asked the Respondent to explain as to what would be their
share in the increases which would be allocable to the premses in
their occupation. The Respondent sent no reply to this notice.

The Respondent then filed Regular Guvil Suit No. 1291 of 1977
seeking eviction of the Appellants on grounds of default, subletting and
bonafi de personal requirement. The trial Court held that none of 'the
ground had been proved and dism ssed the Suit on 17th March, 1983.

The Respondent then filed an Appeal. The Appeal was dism ssed on
10t h December, 1987.

The Respondent then filed Wit Petition No. 4805 of 1988. This
Wit Petition canme to be allowed by the inpugned Judgnent dated 18th
August, 2000. The Hi gh Court did not interfere with the findings of
both the courts bel ow on the grounds of sub-letting and bona-fide
personal requirement. The only ground on which the Wit Petition was
allowed is that there was default of payment of increase in the
Muni ci pal taxes. It is held that as a result of such default the
Respondent | andlord was entitled to a decree of eviction under Section
12 (3).

Bef ore the submi ssions of the parties are considered the rel evant
provi sions need to be set out. Sections 10, 11 and 12 of the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947 read as
fol | ows:
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"10. Increase in rent on account of paynent of rates,
etc.

(1) On and after the conmencenent of the Bonbay
Rents, Hotel and Lodgi ng House Rates Contro
(Amendrent) Act, 1986, where a landlord is required to
pay to Governnent or to any local authority or statutory
authority, in respect of any prem ses any fresh rate, cess,
charges, tax, land assessnent, ground rent of |and or any
other levy on |ands and buildings, or increase in rate, cess,
charges, tax, land assessnent, ground rent of |and or any
ot her levy on | ands and buil di ngs, he shall
not wi t hst andi ng anyt hi ng contained in any other provisions
of this Act but save as ot herw se expressly provided in any
other law for the tine being.in force, be entitled to nake
an increase in the rent of such prem ses.

Provided that, the increase in rent shall not exceed
the amobunt of -any such rate, cess, charges, tax, |and
assessment, ground rent of |land or any other levy on | ands
and buil dings, as the case may be.

(2) Were therent is inclusive of charges for
electricity and water and the landlord is required to pay
any increase in these charges in respect of any prem ses,
he shall be entitled to nake an increase in the rent of such
prem ses by an ampunt not exceedi ng the additiona
amount payable by himin respect of such premises on
account of such increase.

(3) The anpunt of the-increase in rent recoverable
fromeach tenant under sub-sections (1) and (2) shall bear
the sane proportion as the rent payable by himin respect
of his premises bears to the total -ambunt of any such rate
cess, charges, tax, |and assessnent, ground rent of |and
or any other levy on |ands and buildings, or increase in
electricity or water charges, as the case may be.

11. Court may fix standard rent and permitted
increases in certain cases
(1) Subject to the provisions of Section IlAin any of
the follow ng cases the Court may, upon an application
made to it for that purpose, or in any suit or proceedings,
fix the standard rent at such anount as, having regard to
the provisions of this Act and circunstances of the case,
the Court deens just -

(a) where any premses are first let after the first
day of Septenber 1940, and the rent at which they
are so let is in the opinion of the Court excessive; or

(b) where the Court is satisfied that there is not
sufficient evidence to ascertain the rent at which the
prem ses were let in any one of the cases nentioned

in paragraph (i) to (iii) of sub-clause (b) of clause (10)
of section 5; or

(c) where by reason of the prem ses havi ng been

let at one tine as a whole or in parts and at anot her
time in parts or as a whole, or for any other reason
any difficulty arises in giving effect to this Part; or
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(d) where any prem ses have been or are let rent-
free or at a nomnal rent or for sone consideration in
addition to rent; or

(d-1) without prejudice to the provisions of sub-
section (1A) of section 4 and paragraph (iii-a) of sub-
clause (b) of clause (10) of section 5, where the Court
is satisfied that the rent in respect of prenises
referred to therein exceeds the linit of standard rent
laid down in the said paragraph (iii-a); or

(e) where there is any dispute between the
| andl ord and the tenant regardi ng the anount of
standard rent.

(2) If there is any dispute between the |andlord and
the tenant regarding the amunt-of permtted increases,
the Court may determ ne such amunt.

(3) If any application for fixing the standard rent or

for determining the permtted i ncreases is nmade by a

tenant who has received a notice fromhis |andlord under
sub-section (2) of section 12, the Court shall forthwith
specify the amobunt of rent or permitted increases which

are to be deposited in Court by the tenant, and nmake an

order directing the tenant to deposit such amount in Court

or at the option of the tenant nake an order to pay to the

[ andl ord such anopunt ‘thereof as the Court may specify,
pendi ng the final decision of the application. A copy of the
order shall be served upon the landlord. CQut of any

amount deposited in Court, the Court nmay nake an order

for payment of such reasonable sumto the | andlord

towar ds paynent of rent or increase due to himas it

thinks fit. |If the tenant fails to deposit such anpbunt or, as
the case may be, to pay such ampount thereof to the

I andl ord, his application shall be dism ssed.

(4) Were at any stage of a suit for recovery of rent,

whet her with or without a claimfor possession of the

prem ses, the Court is satisfied that the tenant is

wi t hhol ding the rent on the ground that the rent is
excessi ve and standard rent should be fixed, the Court
shall, and in any other case if it appears to the Court that
it is just and proper to make such an order the Court may,
nmake an order directing the tenant to deposit in Court
forthwith such anpbunt of the rent as the Court considers

to be reasonably due to the landlord, or at the option of
the tenant an order directing himto pay to the |andlord
such anount thereof as the Court may specify. The Court

may further make an order directing the tenant to deposit

in Court periodically, such anpbunt as it considers proper as
interimstandard rent, or at the option of the tenant an
order to pay to the | andl ord such anpbunt thereof as the
Court may specify, during the pendency of the suit. The
Court may also direct that if the tenant fails to conply with
any order nmake as aforesaid, within such tine as may be
allowed by it, he shall not be entitled to appear in or
defend the suit except with | eave of the Court, which | eave
may be granted subject to such terns and conditions as

the Court may specify.

(5) No appeal shall lie fromany order of the Court
under sub-section (3) or (4).

(6) An application under this section nmay be made
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jointly by all or any of the tenants interested in respect of
the prem ses situated in the sane buil ding.

12. No ejectment ordinarily to be nade if tenant
pays or is ready and willing to pay standard rent and
permtted increases.

(1) Alandlord shall not be entitled to the recovery of
possessi on of any prenises so long as the tenant pays, or
is ready and willing to pay, the anpbunt of the standard
rent and permitted increases, if any, and observes and
perforns the other conditions of the tenancy, in so far as
they are consistent with the provisions of this Act.

(2) No suit for recovery of possession shall be

instituted by a | andl ord agai nst tenant on the ground of
non- payment of the standard rent or permtted increases
due, until the expiration of one nonth next after notice in
witing of the demand of the standard rent or pernitted

i ncreases has been served upon the tenant in the nmanner
provided in section 106 of the Transfer of Property Act,
1882.

(3) No decree for eviction shall be passed by the

Court in any suit for recovery of possession on the ground
of arrears of standard rent and permitted increases if, on
the first day of hearing of the suit or on or before such
other date as the Court may fix, the tenant pays or

tenders in Court the standard rent and perm tted increases
then due and together with sinple interest on the anount

of arrears of such standard rent and permitted i ncreases at
the rate of nine per cent per annum -and thereafter
continues to pay or tenders in Court regularly such

standard rent and permitted increases till the suit is finally
deci ded and al so pays cost of the suit as directed by the
Court.

Provided that, the relief provided under this sub-
section shall not be available to a tenant to whomreli ef
against forfeiture was given in any two suits previously
instituted by the | andl ord agai nst such tenant."

Thus under Section 10 the tenant is bound to pay to the |andlord the
increase in rate, cess, charges, tax, |land assessnent, ground rent or
any other levy. The anpunt of increase, the tenant i s bound to pay,
has to be in the same proportion as the rent payabl e by himbears to
the total anmpbunt of such rate, cess, charges, tax, |and assessment,
ground rent or any other |evy. Section 11 gives the Court the power
to fix the standard rent and/or the anount of the permitted increases.
It has to be noted that under Section 11(1) the Court may fix the
standard rent either upon an application nmade to it for that purpose or
in any suit or proceeding. Thus the dispute regardi ng standard rent
need not necessarily be by way of an application. However, under
sub-clauses (2) and (3) of Section 11 if there is any di spute between
the landlord and the tenant regarding the anmount of pernmtted
i ncreases, it can be decided by the Court only on an application nade
by the tenant who has received a notice fromhis landlord. Thus in a
Suit for ejectnment it would not be open for the tenant to raise a
di spute regarding the permtted increases. If on receipt of a notice
the tenant has either not paid the amount of the permitted increase
and not raised a dispute by filing an application then, by virtue of
Sections 12(2) and (3), the landlord would be entitled to a decree for
evi ction.

In the case of Harbanslal v. Prabhudas reported in AIR 1976 SC
2005, it has been held that in order to avoid operation of Section
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12(3)(a) the dispute in regard to the standard rent or pernitted

i ncrease nmust be raised, at the |latest, before the expiry of one nonth
fromdate of service of notice. It has been held that it is not enough
to raise a dispute for the first tinme in the witten statenent.

In this case the Appellants did not, within one nmonth of receipt
of notice, file any application raising a dispute regarding the pernmtted
increase. They only sent the reply dated 13th Septenber, 1977. The
H gh Court would thus have been right in coming to the concl usion
that this anpbunted to default in paynment of permtted increase and
that the landlord was entitled to a decree for eviction except that the
H gh Court has overl ooked a vital aspect. The vital aspect being that
i n pursuance of the notice dated 10th Septenber, 1977 the Appellants
paid to the Respondent arrears of rent anmpunting to Rs. 1,400/- at the
rate of Rs. 175/- per nonth for the period from 1st January, 1977 to
31lst August, 1977. Thereafter the Appellants have been depositing
rent at the rate of Rs. 175/- per nonth in Court. Both the trial Court
as well as the first Appellate Court held that the Respondent-|andl ord
has not  shown whet her the sum of Rs. 940.13, clained by him was in
respect of the entire prem ses or it was proportionate share of increase
payabl e by the Appell ants. The Hi gh Court did not enquire whether
the sum of Rs.940. 13 cl ai ned by the Respondent was the share
payabl e by the Appellants or it was the increase in respect of the
entire prem ses. The trial Court has, on an application by the
Appel | ants, fixed standard rant at Rs. 108. 34. Thus the Appell ants
have in fact paid and deposited nore than the anmount of standard
rent. |f the extra anount, which has been paid and/or deposited in
Court, is sufficient to cover the increases payable by the Appellants
then in fact paynent has been made even of the permitted increase.

Then there is no ground for ejectnment available.. In our view, it was
necessary to ascertain what actually was the permtted increase which
was payabl e by Appellants under Section 10. It is only then that it can

be ascertai ned whet her the anpunts al ready paid and/or deposited by
the Appellants are sufficient to cover theincrease payable by the
Appel | ant s. If the anpbunts are sufficient then the decree passed by
the Hi gh Court cannot be sustained. On the other hand, if the ampunts
are not sufficient then a ground for eviction would have been nmade
out .

We, therefore, remand the matter back to the first Appell ant

Court, who may, if necessary, allowthe parties to |ead evidence, ora
or docunentary, on this aspect only. The Court w Il ascertain whether
the additional anmpunts paid/ deposited by the Appellants (over and
above the sum of Rs. 108.34 per nmonth fixed by the trial Court as
standard rent), are sufficient to cover the increase payable by the
Appellants. |If the anpbunt is found sufficient thenthe Suit of the
Respondent will be dismissed without any further or other enquiry. |If
the anount is found to be insufficient then the Suit nust be decreed
wi t hout any further or other enquiry.

The Appeal stands di sposed of accordingly. There will be no
order as to costs.




