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ACT:
Sal es Tax-Sale in the course of “i nport-Goods on high seas-
Transfer of | shipping docunents agai nst Paynment - \Wet her
amounts to delivery of goods-Wether transaction exenpt from
tax Constitution of India, Art, 286(1)(b).

HEADNOTE

The petitioner who entered into contracts with t he

CGovernment of India for the supply of certain quantities of

sugar

of foreign origin, placed orders wth dealers in

foreign countries and nmade arrangenents for transporting the

goods

to Bonbay by engagi ng steaners. Wen the goods were

on the high seas and before the vessels arrived  at Bomnbay
harbour, the petitioner delivered to the Government the

shi ppi ng docunents- including the bill of |ading -pertaining
to the goods and received the price. After the goods
reached the port, they were taken delivery of by the

CGovernment of |India after paying the requisite customs
duties to the authorities concerned For the assessnment year
1954-55, the Assistant Collector of Sales Tax held that

sal es

tax was payable by the petitioner in respect of the

transaction relating to the sugar sold to the | Governnent.
The petitioner clained, inter alia, that the sales had taken

pl ace

in the course of inport and therefore they were not

liable to sales tax under Art. 286(1)(b) of the Constitution
of I ndi a. But it was contended for the Sales Tax
Authorities that the sales were not in the course of inport
and that, in any case, under the terns of the contracts the
intention of the parties was that notw thstanding the
delivery of the bills of |ading agai nst paynent the property
in the goods should not pass to the Governnent till actua
delivery was made.

Hel d:

(1) that under Art. 286(1)(b) of the Constitution

of India the course of the inport of the goods starts at a

poi nt

when the goods cross the custons barrier of the

foreign country and ends at a point in the inmporting country
after the goods cross the custons barrier

(2) that an inporter <can, if he receives the shipping
docunents, transfer the property in the goods when they, are
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on the high seas to a third party by delivering to him
shi pping docunents agai nst paynent and such a sale is one
made in the course of inport;

(3) that the delivery of a bill of lading while the goods
are afloat is equivalent to the delivery of the goods
thensel ves;

Sanders Brothers v. Maclcan & Co., (1883) 11 Q B. D. 327

relied on.

(4) that on a true construction of the contracts in
guestion the property in the goods passed to the Governnent
of India
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when the shipping documents were delivered to them against
paynment; and

(5) that the sales in question took place in the course of.
import into India and were exenpted fromsales tax under
Art.286(1)(b) of the constitution

State of  Travancore-Cochi v. The Bonbay Co. Ltd., [1952]
S.C. R 1112, foll owed.

JUDGVENT:
ORIG@ NAL JURI SDI CTION: Petition No. 38 of 1959. Petition
under article 32 of the Constitution oflndia for enforcenment
of Fundanental Ri ghts.
Purshottam  Tri cundas, and 1. N Shrof f, for t he
Petitioner.A ' V. Viswanatha Sastri, R Ganapathi |yer and
R H. Dhebar, for the respondents.
N. A. Pal khivala and 1. N. Shroff, for Interveners Nos. 1
to 3 The Bonbay Chanber of Commerce & | ndustry, Bonbay and

ot hers).

C K. Daphtary, Solicitor General of India and T.M Sen
for intervener No. 4 Attorney-General for [ ndi a) .

1960. January 25. The Judgnent of the Court was delivered
by

SUBBA RAOQ, T.-This is a/petition under Art. 32 of the
Constitution for quashing the order of the first respondent
dated February 9, 1959, setting aside the order of the
second respondent allow ng a deduction of an amount of " Rs.
1, 86,42,730-15-0 fromthe Petitioners sales tax turnover on
the ground that the said anmount was not |liable to tax by
virtue of s. 46 of the bonbay Sales Tax Act, 1953 (Act [11
of 1953), (hereinafter called the Act).

The material facts are not in dispute and they nmay be
briefly stated The petitioner is a private conpany wthin
the neaning of the Conpanies Act, 1956 and has its
regi stered office at Kasturi Buildings, Bonbay -1 on
March 24, 1954 and April 15, 1954, into two contracts wth
the Governnent of India for selling to the latter two
consi gnenents of sugar-one of 9500 Long Tons of sugar of
Peruvian orgin and the other of 25000 netrice Tons of sugar
of continental origin. To fulfil the ternms of t he
contracts, the petitioner placed order wth dealers .in
foreign countries. The following are the particulars
relating to the first contract dated
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March 24, 1954, for the supply of 9500 Long Tons of sugar
(i) 3rd April Letter of Credit opened by the petitioner
(ii) 3rd May, 1954 S S. Alba sails from Sal averry (Peru)
carrying 9782.01688 Long Tons of sugar

(iii) 26th May, 1954

The petitioner delivered to its Bankers, the Central Bank
ofIndia Limted, Bonbay, along with the invoice for Rs.
50,35, 405-11-0 the Documents of Title (viz. the Bills of
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Lading duly endorsed in favour of the Governnent of
India., Mnistry of Food & Agriculture (Agriculture) to the

above goods) together with other papers (such as
Certificates) and instructed t he sai d Banker s to
present the sane to the Governnent of India, and to
coll ect the said amount of Rs. 50, 35, 405-11-0 from the
Deput y Account ant  Gener al (Food & Rehabilitation), New
Delhi.............

(iv) 7th June 1954

Payment rmade to petitioner’s Bankers by the Governnent
of I ndi a agai nst delivery of Invoice and Bills of Lading.
(v) 26 th June 1954

Date of arrival of 'S. S. Alba at Bonbay harbour

The corresponding details -pertaining to the second

contract are as follows

Vessel Vessel vasse
S. S. Eleni S. S S. S. Inger
St at hat os G ovanni Mari e
Amendol a
l. . M. I V.
(1) 9910-858 9919-7158 4464-315 Total 24292
- 8888 Tons
Tons. Tons. Tons
(ii) 5/6th 5/ 6th 15/6th Letter of Credit opened
June, 954. /June, 1954. June, 1954 by petitioner
(iii) 10th 31st July, 31st July, Date of
Sai ling of vesse
July, 954. 1954, 1954,
855
Vessel Vessel Vesse
S. S. Heni S. S S. S. lInger
St at hat os G ovanni Mari e
Amendol a
(1v) 22nd 12t h August, 16th August, July, 1954, 1954-
1954.

The petitioner delivered to its Bankers, the Bank of
Baroda Limted, Bonbay, along with its invoices for Rs.-
50, 43, 501-8-0, Rs. 22, 69,800-13-0, Rs. /50,38, 997-14-0
respectively the Docunents of Title (viz. the Bills of
Lacling) duly endorsed in favour of the Government of I ndia,
Mnistry of Food & Agriculture (Agriculture) to the above
goods together with other papers (such as Certificates) and
instructed the said Bankers to present the sane to the
Governnment of India and collect the said amounts of Rs.
50, 43, 501-8-0, Rs. 22,69, 800-13-0 and Rs. 50,38, 997-14-0,
from the Deputy Accountant Ceneral (Food & Rehabilitation)
New Del hi. ... il
(V) 26th 18t h August , 19t h August ,
Payment nmade to the July, 1954. 1954. 1954.  petitioner's
Bankers by .the Governnment of India against /delivery of
I nvoi ces and Bills of Lading.

(V1) 12th 3rd Septem 9th Septem August 1954.

Date of arrival of Vessel at Bonbay Har bour

The foregoing particulars disclose that some weeks ~before
the vessel arrived at the Bonbay harbour, i.e., when the
vessels were on the high seas, the Governnment of India
received the documents of title, including bills of |ading,
pertaining to the sugar purchased by them and paid the price
to the petitioner. |Indeed after the goods reached the port,
they were unl oaded, taken delivery of, and cleared by the
Gover nnent of

109
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India after paying the requisite custonms duties to the
aut horities concerned.
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For the assessnent year 1954-55 i.e., Apri
1, 1954 to March 31, 1955, the petitioner was assessed to
sal es tax by the Sales Tax Oficer, Licence GCrcle,
Division 1, Bonbay. |In calculating the turn-over of the
petitioner, the Sales Tax O ficer deducted the price of the
said two sales fromthe petitioner’s turn-over. On January
31, 1958, the first respondent, the Assistant Collector of
Sal es Tax, issued a notice to the petitioner under s. 31 of
the Act proposing to review the said assessnment order passed

by the Sales Tax Oficer. |In due course the petitioner
filed objections and nade his representations. The
petitioner contended before the first respondent that the
noti ce should have been issued, if at all, under s. 15 and

not wunder s. 31 of the Act inasnmuch as the sales had been
di scl osed to the Sales Tax O ficer and the deduction of the
sane had been allowed by him it was also pleaded that in
any event the sales had taken place in the course of inport
and therefore they were not liable to sales tax. The first
respondent rejected both the contentions and held that sales
tax was payable in respect of the said two transactions. He
reassessed the petitioner to a total amunt of sales tax and
general tax of Rs.10,22,850-12-0 |less Rs. 315-3-0 already
paid by the petitioner, i.e., a sumof Rs. 10, 22,535-9-0 and
directed the second respondent, the Sales Tax O ficer, to
issue a notice of demand for the said anpbunt. Pursuant to
that order, the second respondent issued a notice dated
February 14, 1959. The petitioner has filed the present
petition for the issue of a wit of certiorari cancelling
the demand notice issued by the second respondent.

The |earned Solicitor-General intervened on behalf of the

Uni on Gover nirent and M. Pal kbival a i ntervened for
interveners 1 to 3, and both of “them supported t he
petitioner.

M. Purshottam Tricundas, appearing for the petitioner
raised before us the followi ng contentions: (1) Under Art.
286(1)(b) of the Constitution, as it stood before the
Constitution (Sixth Amendnent) Act, 1956, the sales in
guestion were not liable to sales tax inasmich as they took
place in the course of inport of the
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goods into the territory of India; (2) the said sales were
exenpted from sales tax by the Bonbay State under the
explanation to Art. 286(1) of the Constitution, as the goods
were delivered for the purpose of consunption in States
ot her than Bonbay; (3) the sales were effected outside the
State of Bombay i.e., New Del hi, and therefore they ‘were
al so exenpted under Art. 286(1)(a) of the Constitution; and
(4) the first respondent could have only interfered with the
earlier order of assessment under s. 15 of the /Act within
three years fromthe end of the assessnent year 1954- 55,
i.e., Mirch 31, 1955, and that the said period having
el apsed, he had no power to interfere in revision under s.
31 of the Act.

The first point is the nmost substantial one in the case and
if the petitioner succeeds on that point, no other question
woul d arise for consideration.

The first question turns upon the interpretation of Art.
286(1)(b) of the Constitution before it was anended by the
Constitution (Sixth Armendnent) Act, 1956. The said Article
read;

" (1) No law of a State shall inpose, or authorise the
i mposition of, a tax on the sale or purchase of goods where
such sal e or purchase takes place-

(b) in the course of the inport of goods into, or export of
the goods out of, the territory of India. " Under this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 10

Article, if the sales by the petitioner to the Governnent of
India took place in the course of the inport. of the goods
into the territory of India, the Bonbay State would have no
power to inpose sales tax on the said sales.

VWhat does the phrase "in the course of the inport of the
goods into the territory of India " convey ? The crucia
words of the phrase are " inport and " in the course of’.
The term"inport" signifies etynologically " to bring in ".
To inport goods into the territory of India therefore nmeans
to bring into the territory of India goods fromabroad. The

wor ds cour se nmeans it progress frompoint to point

The course of inmport, therefore, starts fromone point and
ends at another. It starts when the goods cross the customns
barrier in foreign country and ends when they cross the
cust ons
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barrier in the inporting country. These words were
subject ~of judicial scrutiny by this Court in State of
Travancore- Cochin v. Shunnmugha Vilas Cashew Nut Factory(1).
Construing these words, Patanjali Sastri C. J., observed at
p. 62:

The word " course etynol ogi cally denotes novenent
from one point to another, and the expression " in the
course of " not only inplies a period of time during which
the novenent is in progress but postulates also a connected
rel ation.

" As regards the lints of the course, the | earned Chi ef
Justice observed at p. 68:

"1t would seem therefore, logical to hold that the course
or the export out of, or of the inport into the territory of
India does not commence or termnate until the goods cross
the custons barrier. "

Das, J., as he then was, in his dissenting judgnent
practically agreed wth Patanjali Sastri, C J., on the
interpretation of the said words. The | earned Judge
expressed his view at p. 92 thus:

"The word " course " conveys to ny mind the idea of a
gradual and continuous flow, an advance, a journey, a
passage or progress from one pl ace to anot her
Etynol ogically it neans and inplies motion, a forward

novemrent . The phrase " in the course off " clearly has
reference to a period of tinme during which the novenent is
in progress. Therefore, the words "in the course of the

i mport of the goods into and the export of the goods out of
the territory of India " obviously cover the period of tine
during which the goods are on their inmport or export journey

We respectfully agree with the aforesai d observations of the
| earned Judges. The course of the inport of the goods nay
be said to begin when the goods- enter their inport journey,
i.e., when they cross the custons barrier -of the foreign
country and end when they cross the custons barrier of the
i mporting country.

The next question is, when can it be said that a sale  takes
place in the course of inport journey ? This Court in State
of Travancore-Cochin v. The Bonbay Co. Ltd. (2) held that a
sal e whi ch occasi oned

(1) [1954] S.C.R 53

(2) [1952] S.C.R 1112
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the export was a sale that took place in the course of
export of the goods. If A a merchant in India, sells his

goods to a nerchant in London and puts through the
transaction by transporting the goods by a ship to London
the said sal e which occasioned the export is exenpted under
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Art. 286(1)(b) of the Constitution fromthe levy of sales
tax. The sane principle applies to a converse case of goods
whi ch occasioned the inmport of the goods into India. Thi s
Court again in State of Travancore-Cochin v. Shannugha Vil as
Cashew Nut Factory (1) extended the doctrine to a case of
sal e, or a purchase of goods effected within the State by
transfer of shipping docunents while the goods were in the
course of transit. The decision dealt with three types of
purchases, viz., (i) purchases made in the |ocal nmarket;
(ii) purchases nmade in the. neighbouring districts of an
adj acent State; and (iii) inmports fromAfrica. The inports
from Africa consisted of two groups-one group consisted of
goods that were purchased when they were on the high seas
and shipped fromthe African ports to Cochin or Quilon : we
are not concerned with the other group. |In the said case
some commi ssion agents at Bombay arranged for the purchase
on behalf ~of the assessee, got delivery of the shipping
docunents at Bonbay through a bank which advanced noney
agai nst” the shi ppi ng docunents and coll ected the sane from
the ~assessees at destination. This Court, by a nmmjority,
held that, in respect of the purchases falling wunder the
first group of inports, the commi ssion agents acted nerely
as agents of the respondents therein and that the said
purchases occasioned the inmport and therefore came wthin
the exenption. That was not a case where the goods were
sold by an inporter in India to a third party when the goods
were on the high seas. It was a case where a party in
Cochin purchased goods which were on the high seas through
his agent at Bonmbay and the agent paid the price through a
bank agai nst the shipping docunments. ~But the |earned Judge,
Patanjali Sastri, C. - J., expressing the mpjority view,
considered the scope of the exenption in all its aspects
and, sunmarized the conclusions thus at p. 69:
(1) [1954] s.C. R 53.
860
" Qur conclusions may be summed up as follows: -

(1) Sales by export and purchases by inport
fall within the exenption wunder article 286(1)(b) (2)
Purchases in the State by the exporter for the purpose of
export as well as sales in the State by the inporter  after
the goods have crossed the custons barrier are not wthin
the exenption. (3) Sales in the State by the exporter or
i nporter by transfer of shipping documents while the goods
are beyond the custons barrier are within the -exenption,
assum ng that the State power of taxation extends to such
transactions. "
Das, J., as he then was, in his dissentingjudgnent, agreed
with Patanjali Sastri, C. J., on the third conclusion| wth
which we are now concerned.’ The | earned Judge put forward
his view at p. 94 thus:
" Such sal es or purchases, by delivery of shipping docunents
whil e the goods are on the high seas on their inport journey
were and. are well recognized species of transactions done
every day on a large scale in big commercial  towns I|ike
Bonbay and Calcutta and are indeed the necessary and
concomtant incidents of foreign trade. To hold that these

sal es or purchases do not take place " in the course of "
i mport or export but are to be regarded as purely ordinary
local or home transactions distinct fromforeign trade, is
to ignore the realities of the situation. Such a
construction wll permt the inposition of tax by a State
over and above the custons duty or export duty levied by
Par | i ament . Such doubl e taxation on the sane |ot of goods
will increase the price of the goods and, in the case of

export, may prevent the exporters from conpeting in the
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worl d market and, in the case of inport, will put a greater
burden on the consuners. This will eventually hanmper and
prejudically affect our foreign trade and will bring about

precisely that calanmity which it is the intention and
pur pose of our Constitution to prevent. "

The | earned Judge also in his j udgmnent el aborately
considered the great hardship that would be caused to an
Indian inporter if he was not permtted to sell the goods
whi ch were on the high sear, by delivery of
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shi ppi ng docurments agai nst paynent. Though that case dealt
with a different situation, we agree wth the |[earned
Judge’s observations that an inporter can, if he receives
the shipping docunents, transfer the property in the goods
when they are on the high seas to a third party by
delivering to himshipping docunents agai nst paynent and
such a saleis one made in the course of inport.
The legal position vis-a-vis the inport. sale can be
sunmmari-zed thus; (1) The course of inport of goods starts at
a ' point when the goods cross the custonms barrier of the
foreign country and ends at a point in the inmporting country
after the goods cross the custons barrier; (2) the sale
which occasions the inport is a sale in the course of
import; (3) a purchase by an inporter of goods when they are
on the high seas by paynment against shipping docunents is
al so a purchase in the course of “inport and (4) a sale by an
i mporter of goods, after the property in the goods passed to
him either after the receipt of the docunents of title
agai nst paynment or otherwise, to a third party by a simlar
process is also a sale inthe course of inport.
The next question is whether the sales by the petitioner to
the Governnent of India are sales in the course of inport.
From the facts narrated supra, it is seen that t he
petitioner, pursuant to the earlier contracts entered into
with the GCovernnent —of India, delivered the shi ppi ng
documents, including the bill of lading to the Governnent
agai nst paynent when the goods were on the high seas. In
vi ew of the foregoing discussion, it should 'be held that the
sales fall wunder the fourth principle and therefore  they
were sales that took place in the course of inmport of the
goods into India. A Dbill of lading is " a witing, signed
on behalf of the owner of the ship in which goods are
enbar ked, acknow edging the receipt of the goods, and
undertaking to deliver themat the end of the voyage subject
to such conditions as may be nentioned  in the bill of
lading’. It is well settled in conmercial world that a bill
of lading represents the goods and the transfer of it
operates as a transfer of the goods. The legal effect of
the transfer of a bill of
862

| ading has been enunci ated by Bowen, L.J., in Sanders
Brothers v. Madan & Co. (1) thus at p. 341

"The law as to the indorsenent of bills of

lading is as clear as in ny opinion the practice of al
Eur opean nerchants is thoroughly understood. A cargo at
sea while in the hands of the carrier is necessarily
i ncapable of physical delivery. During this period of
transit and voyage, the bill of lading by the law nerchant
is universally recognised as its synbol, and the indorsenent
and delivery of the bill of l|ading operates as a synbolica
delivery of <cargo. Property in the goods passes by such
i ndorsenent and delivery of the bill of |ading, whenever it
is the intention of the parties that the property should
pass just as under sinilar circunstances the property would
pass by an actual delivery of the goods. And for the
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pur pose of passing such property in the goods and conpl eting
the title of the indorsee to full possession thereof, the
bill of lading, until conplete delivery of the cargo has,
been nade on shore to some one rightfully claimng under it,
remains in force as a synmbol, and carries with it not only
the full ownership of the goods, but also all rights created
by the contract of carriage between the shipper and the
shi powner . It is a key which in the hands of a rightful
ower is intended to unlock the door of the warehouse,
floating or fixed, in which the goods may chance to be. "
We have quoted the passage in extenso as it «clearly and
fully states the law on the subject. It is not disputed
that the lawin Indiais also simlar to that in England.
The delivery of the bill of lading while the goods are
af | oat is equivalent to the delivery of t he goods
t hensel ves. The | earned counsel concedes that ordinarily
that will be so, but contends that in the present case, the
contract clearly indicates that the intention of the parties
was that till actual delivery was nmade the property in the
goods would not pass to the buyer. Both the contracts are
simlar— in terms and they follow the standard terns pres-
cribed by the Governnent. The main terms of the contracts
may be summarized thus:

(1) (21883) 11 QB.D. 327
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The first clause defines the term"sellers" to nean the
party selling the sugar and the term"the GCovernnment" to
nmean the President of India. Cause 2 prescribes that
sui tabl e gunny bags approved by the Government should be
used for inporting sugar.  C ause 3 provides for inspection
of quality, weight and packing of sugar by the Governnent at
the time of shipnent. dause 4 says that sugar shall be
shipped to particular ports. ~Clause 5 conpels the sellers
to engage steaners on charter terms, enpowers the Government
to take delivery of the goods at the port of discharge from
the ship’'s rail and inposes the burden on the sellers to
neet the expenses of (stevedoring, I i ghterage wher e
necessary, hiring of cranes, dock dues and pil otage. ~C ause
6 deals with the node of paynment for supplies ' made; | under
that clause the sellers are to submit a bill for ful
paynment of cost and freight value to the Government in the
M nistry of Food and Agricul ture, New Del hi, duly supported
by a conplete set of clean on board bills of |ading
consisting of three negotiable and three non-negotiable
copies, a certificate of origin of sugar, a certificate of
quality, weight and packing, a certificate from the ship-
owners that the freight has been paid.in full and that the
ship owners retain no |lien whatsoever on the cargo on that
account . Under <clause 6 (c) letter of  credit shall be
opened by the sellers at their cost, and the Governnment of
India agree to arrange for the forei gn exchange as necessary
to the extent of the cost-and-freight-value of the quantity
of sugar purchased on the production of an inport |icence
which will be issued on application to the proper authority
on their prescribed form Clause 8 confers._ on t he
CGovernment a right, in the event of the sellers’ failure to
supply the sugar in accordance with the ternms of the
contract, to recover any sumas |iqui dated danages, and/or

by way of penalty upto a prescribed anount. Clause 9
authorizes the Governnent, in the event of the sellers
failing to observe or perform any provisions of t he
contract, to terminate the contract forthwith. Clause 11

under the heading "Force Mjeure" confers on the Governnent,
in case delivery in whole or in part is prevented or del ayed
directly
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or indirectly by any cause of Force Mjeure, war, strikes,
rebel |'i on, insurrection, political disturbances, civi

commotion, fire or flood, on account of plague or other
epidemcs, the right to cancel the contract for the
gquantities so prevented or del ayed. After the sellers
entered into the contracts, they obtained the requisite
licences from the Governnent, opened letters of credit,
pl aced orders with foreign conpanies, engaged a steamer on
charter terns, took delivery of the goods fromthe foreign
firms and, when the goods were on the high seas, delivered
the docunments of title to the Central Governnent against
paynment and the said Governnent, taking the |icence fromthe
sellers, cleared the goods at the Bonbay harbour

Let us now scrutinize the terms of the contract to ascertain
whet her they disclose any intention of the parties that

notwi thstanding the delivery of the bill of |ading against
paynment- the  property in the goods should not pass to the
Government-. The circunstances under which the contracts

were entered into between the parties indicate that both the
parties were interested to see that property in the goods
passed in the ordi nary way when the shipping docunments were
handed over to the Government against paynment. The sellers
had to neet their liability to the foreign conpanies wth
whom they opened letters of credit and the Governnent nust
have been anxious to get the title to the goods so that the
sellers might not divert the goods ‘towards their other
conmitments or to other buyers for nore tenpting prices.
Under the contract every safeguard for securing the goods of
agreed specifications was provided for in the -earlier
cl auses and therefore there was no reason for postponing the
passing of the property in the goods to the buyer till the
goods were actually delivered inthe port. The sellers on
their side woul d have been anxious that the property should
pass when the goods were on the high seas,  for otherw se
they would be conpelled to pay sal es tax. Nor are the
clauses of the contracts relied upon by ‘the respondents
inconsistent with the property in the -goods passing in

accor dance with the nercantile usage. The liability
undertaken by the sellers to nmeet the expenses rel ating
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to stevedorage, |lighterage where necessary, hiring of

cranes, dock dues and pilotage, at the tine of delivery of
the goods on which reliance is placed to indicate a contrary
intention, in our view, has nothing to do with the question
raised, for that liability can rest with the sellers even
after the property in the goods has passed to the buyers;
nor clauses 9 to 11 on which strong reliance i's’ placed by
the |learned counsel are inconsistent with the /'property in
the goods passing to the buyer; they could'legitinately be
made applicable to a point of tine when the property in the
goods has not passed to the buyer. |If the sellers fail to
observe the performance of any provisions of the contracts
before the property in the goods passed to the buyer, under
clause 9 of the contracts the buyer can cancel the contract.
So too, wunder cl. II, if any contenplated mishap takes
pl ace on the high seas by force majeure, the seller shal

send a cablegramto that effect and the buyer is enmpowered

to cancel the whole of the contract or a part of it. Thi s
also applies to a point of tinme before the property in the
goods has passed to the buyer. |If, on the other hand, the

seller delivers the shipping docunents agai nst paynent and
thereafter if he does not deliver the goods at the port, the
buyer may have other remedies for the recovery of danmages
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etc. But that right is not covered by either cl. (9) or el
(I'l) of the contract. A scrutiny of all the terns of the
contract does not indicate the intention that the property
in the goods shall not pass to the buyer notw thstanding
delivery of shipping docunents agai nst paynent.
Apart from the terns of the contract, reliance is also
placed by the |earned counsel for the respondents on the
following circunstances: (i) the seller hinmself chartered
the ship; and (ii) the licence issued by the Government was
made non-transferable. W do not see how these two facts
indicate the contrary intention. |If the seller hinself
chartered a steaner. when the goods he purchased were | oaded
in the ship, the property in the goods passed to him and
therefore he was in a position to sell the same to the
Governnment. The fact that the Iicence was non-transferable
has no relation to the property in the goods passing
866

to the Governnment.  The licence issued by the Govern-
nment i's an exercise of the statutory power wunder the
rel evant Act. \Wether the petitioner sold the goods to the

CGovernment or to a third party, he had to obt ai n a
licence. |Indeed in the present case, the licence was given
to the seller with the express object of fulfilling the

contracts wth the Government and was issued several days
after the contracts were executed, and indeed the Government
took the |licence fromthe seller and cleared the goods
through their officer.

For all the foregoing reasons-we hold that the property in
the goods passed to the Governnent  of India when the
shi pping docunents were delivered to them against paynent.
It follows that the sale of the goods by the petitioner to
the Governnent of India took place when the goods were on
the hi gh seas.

That being so, the sales in question nust be held to have
taken place in the course of the inport into India and
therefore they would be exenpted from sales tax under Art.
286(1)(b) of the Constitution

In this view, no other question woul d ari se for

consideration. In the result the order ~of the Assistant
Col lector of Sales Tax is set aside and that of the  Sales
Tax Oficer is restored. The respondents will pay the costs

of the petitioner.
Petition all owed.




