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This appeal by special |eave is directed against the
decision of the Division Bench of the Karnataka Hi gh Court
in Wit Appeal No.864 of 1974 deci ded on 4th Septenber 1975.
The said wit appeal, noved on behalf of the Revenue by
Addi tional Conmm ssioner of Incone Tax, Msore and First
Income Tax O ficer, Mangalore Circle, Mangal ore agai nst the
order of I|earned Single Judge Venkataram ah, J., as he then
was, in the Wit Petition No.597 of 1973 came to be
di sm ssed by the Appellate Bench of the H gh Court. In order
to highlight the grievance of the Revenue in this appeal a
few relevant introductory facts are required to be noted.
Background Facts

Respondent A. L.N. Rao Charitable Trust, Mngalore, is a
charitable trust. For the assessment year 1969-70, the
respondent, hereinafter referred to as "the assessee"
submtted its Return to the First Income-Tax Oficer
Mangalore Circle. |In the said Return, the assessee clai ned
that a sumof Rs.85,262/- which was the surplus-income of
the previous year, was exenpt from tax under Section
11(1)(a) and sub-section (2) of the said Section. On the
Assessing Authority holding that the assessee is not a
genuine Trust and therefore not entitled to claim the
benefit of Section 11, the assessee preferred an appea
before he Appel | ate Assistant Conmi ssioner, which was
di smissed. In the second appeal preferred by the assessee
before the Income Tax Appellate Tribunal, it was held that
the assessee was a charitable trust and therefore was
entitled to claimexenption fromtax under Section 11 of the
I ncome Tax Act, 1961 (hereinafter referred to as ‘the Act’).
In1.T.RC.  No.31 of 1973 which was a reference nade at the
i nstance of the Departnent, the High Court by its judgnent
dated 4.8.1975 answered the question referred in favour of
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the assessee and against the Departnent. That |judgnment
becanme final. Consequently there remmined no di spute about
the eligibility of the assessee to claimbenefit of Section
11.

The Assessing Authority took up the assessnent to pass
an order in accordance with the judgnment of the Tribunal and
made an order on 21.1.1972 by which it held that the
assessee, after conplying with the requirenment of giving
noti ce under Section 11(2) (a), had invested 75% of the
accunul ated income intended to be applied for charitable
purposes in future years as required by clause (b) of
Section 11(2) and therefore, the entire surplus incone was
exenpt fromtax.

The Conmi ssioner of Incone Tax, on looking into the
order dated 21.1.1972 passed by the Assessing Authority was
of the viewthat the order of the Assessing Authority was
erroneous as he had not applied his mind to the question
whet her the assessee had conplied with the provisions of
Section 11(2) ~and that if he had applied his mnd to the
sai d provisions, he woul d have noticed that the assessee had
not invested the entire _surplus inconme, viz., Rs.85,262/-
(but only Rs.70,975/-) and therefore the assessee was not
entitled to the exenption provided under Section 11 of the
Act. Thus, in the opinion of the Conmm ssioner, the order of
the Incone Tax O ficer was erroneous inasnuch as it was
prejudicial to the interests of the Revenue. He issued a
show cause notice ' under Section 263 of the Act on 18.1.1973
to the assessee to 'show cause as to why the entire surplus
i ncone of Rs.85,262/- should not be brought to tax. The
assessee, on receipt of the said notice, approached the Hi gh
Court for relief wunder Articles 226 and 227 of the
Constitution and prayed for the issue of a Wit in the
nature of Certiorari to quash the Notice dated 18.1.1973
i ssued by the Commissioner. |In that wit petition (WP
No. 597 of 1973), Venkataramiah,~ J. made an order directing
the Conmi ssioner to dispose of the proceedings initiated
under Section 263 in the light (of his order as’ to the
interpretation of Section 11(1)(a) and Section 11(2) of the
Act .

Before the |earned Single Judge, the contention of the
Departnment was that in order to claim exenption under
Section 11, the assessee should have invested the entire
surplus income in one or the other of the securities
nmentioned in Section 11(2)(b) of the Act and it~ is not
sufficient if 75%of the surplus incone ~alone has  been
invested by the assessee. The |learned counsel for the
assessee urged that the assessee had conplied with the
requi rements of Section 11; according to the |earned
counsel, the assessee was entitled to exenption fromtax in
respect of 25%of the accunulated incone or Rs.10,000/-
whi chever was higher plus that portion of the accunul ated
incone in respect of which the conditions prescribed under
Clauses (a) and (b) of Section 11(2) had been satisfied.
According to the assessee, since it had deposited 75% of the
accumul ated income in the Securities nentioned in Section
11(2) (b), the entire surplus incone which had accunul at ed
was not taxabl e.

The | earned single Judge rejected the contention of the
Revenue and upheld he contention of the assessee in part
only. The |earned Judge held that the assessee was entitled
to exenption fromtax only in respect of 75% of the surplus
i nconme whi ch was accumul ated for future use

The Revenue carried the matter in wit appeal which
cane to be decided by the inpugned judgnment. The Division
Bench on interpretation of Section 11(1) (a) and sub-section
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(2) thereof as they stood at the relevant tinme, took the
vi ew that 25% of the accunul ated i ncone of the Trust arising
in the previous got exempted fromincone tax under Section
11(1) (a). That Section 11 (2) dealt with remaining 75% of
the accunul ated incone of the previous year and if such 75%
of the accunulated income was invested as |aid down by the
said provision the Trust was entitled to get even the 75% of
the accunul ated incone exenpted frominconme tax payable on
the income arising to the Trust in the previous year. In
short while disnissing the appeal of the Revenue the
Di vision Bench of the H gh Court on interpretation of the
Sections took a view which was wholly in favour of
respondent-Trust. For taking the said view the Division
Bench of the High Court referred to simlar viewtaken by
the High Court of Jammu. & Kashmir in the case of
Comm ssioner of Income Tax, Patiala v. Shri Krishen Chand
Charitable Trust (1975) 98 | TR 387.

Ri val Contentions

Learned counsel appearing for the appellants vehenently
contended that the interpretation placed by Division Bench
of the Hi gh Court on the relevant provisions of Section
11(1) (a) and 11(2) -of the Incone Tax Act, 1961 as they
stood at the relevant tine is not well sustained. That it is
true that wunder Section 11(1) (a) 25%of the accunul ated
income of the Trust / arising during the previous year or
Rs. 10, 000/ - whi chever was higher was exenpted fromincone
tax. But as laid ‘down by Section 11(2) at the stage of
i nvest ment of such accunul ated income unl ess cent percent of
such accumul ated income was invested as per the said
provision the assessee-Trust would not be entitled to the
benefit of exclusion of such accunulated income  of the
previous year fromthe tax net of the Incone Tax Act. It was
further conented that the subsequent of Section 11(2) as
brought on the Statute Book by Taxation Laws (Amrendment)
Act, 1975 <clearly showed a different |egislative intention
and was not nerely of a classificatory nature as assuned by
the Division Bench of the High Court. The |earned counse
for the Revenue, however, fairly submitted that the his
subm ssion are based on the express language of Section 11
(1)(a) read wth Section 11(2) of the Act as applicable at
the relevant tine and he is not supported by any decision
rendered by any of the Hi gh Courts on this point.

Learned counsel for the respondent-assessee on the
ot her hand submitted that the view taken by the Division
Bench of the High Court on the interpretation of Section
11(1) (a) and Section 11(2) of the Income Tax Act, 1961 as
applicable at the relevant time is the only correct. and
pl ausi bl e view that the Division Bench of the High Court was
justified in agreeing with the view on simlar |ines which
appealed to the Jammu & Kashmir H gh Court in Conm ssioner
of Income Tax v. Shri Krishen Chand Charitable | Trust
(supra). He also submitted that simlar view has been taken
by the High Courts of Kerala, Madhaya Pradesh, Madras, Bonbay
and Rajasthan in the foll ow ng decisions:

1. Commi ssioner of Incone Tax, Keral a-I

v. Shree Padmanabhaswam tenple Trust

(1979) 120 I TR 42 (Ker.);

2. Commi ssioner of Income Tax, Kerala v.

H H Mirthanda  Verma El ayar aj a of

Travancore Trust and Qthers (1981) 129

| TR 191 (Ker.);

3. Mohanlal Trust v. Conm ssioner of

I ncome Tax, M P.(1980) 122 |ITR 130

(MP.);
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4. Comm ssioner of Inconme Tax, Taml
Nadu- 1V, Madr as V. C. M Kot har i
Charitable Trust (1984) 149 |TR 573

(Mad. ) ;

5. Commi ssi oner of Income Tax V.
Trustees of Bhat Famly Resaer ch
Foundation (1990) 185 ITR 532 (Bom);
and

6. Conmi ssioner of Incone Tax v. Anjuman

Moi nia Fakharia (1994) 208 |ITR 568

(Raj.).

Consi deration of the R val Conentions

Before we proceed to deal with the rival contentions
centering round he true scope and anbit of Section 11(1) (a)
and Section 11(2) of the Incone Tax Act, 1961 as applicable
to the assessnent year in question, namely, 1969-70 it would
be apposite to refer to these ‘provisions at the outset.
These provisions as they stood at the relevant tine read as
under :

"11 (1). —Subject to the provisions of

sections 60 to 63, he follow ng i ncone

shall not be Jincluded in the tota

i ncome of he previous year of he person

in receipt of 'the income-

(a) incone derived from property  held

under trust wholly for <charitable or

religious purposes, to the -extent to

whi ch such incone is applied to such

purposes in India-and,, where any such

incomre is accunul ated for applicationto

such purposes in India, to the extent to

which the income so accumulated is not

in excess of 25%of the income fromthe

property or rupees ten t housand,

whi chever is higher,

(2) Where the persons inrecip of the

i ncome have conplied with the follow ng

conditions, the restriction specified in

clause (a) or clause (b) of subsection

(1) as respects accumul ati on or setting

apart shall not apply for the period

during which the said conditions remain

conplied with: -

(a) such persons have, by notice in

witing to the Inconme-tax Oficer in he

prescri bed manner, speci fied t he

purposes for which the income is being

accunul ated or set apart and the period

for which t he i ncone is to be

accunul ated or set apart, which shall in

no case exceed ten years;

(b) The noney so accumulated or set

apart is invested in any Governnent

security as defined in clause (2) of

section 12 of the Public Debt Act, 1944

(Xvill OF 1944), or in any other

security which may be approved by the

Central CGovernnment in this behalf."

Section 11 underwent an anmendnment by Taxation Laws
(Anmendrent) Act, 1975. As we are not concerned with these
anmended provisions in the present case, we need not dilate
on t hem

A mere look a Section 11(1) (a) as it stood at the
relevant time clearly shows that out of total income
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accruing to a trust in the previous year fromproperty held
by i wholly for <charitable or religious purpose, to the
extent the is applied for such religious or charitable
purpose, the same will get out of the tax net but so far as
the incone which is not so applied during the previous year
is concerned at least 25%of such incone or Rs.10,000/-
whi chever is higher, will be permtted to be accurul ated for
charitable or religious purpose and will also get exenpted
fromthe tax ne. Then foll ows sub-section (2) which seeks to
l[ift the restriction or the ceiling inposed on such exenpted
accunul ated income during the previous year and al so brings
such further accumnul ated incone out of tax net if the
conditions laid down by 'sub-section (2) of Section 11 are
fulfilled meaning thereby the npbney so accunulated is set
apart to be invested in the Government securities etc. as
laid down by clause (b) of sub-section 11 apart fromthe
procedure laid down by clause (a) of Section 11 (2) being
foll owed by the assessee-trust. If Rs.1,00,000/- are earned
as the total income of he previous year by the trust from
property ‘held by i wholly for <charitable and religious
purposes and if Rs. 20,000/- are actually applied during the
previous year by the said trust to such charitable or
religi ous purposes heincone of Rs.20,000/- will be exenpted
frombeing considered for the purpose " of income tax under
par of Section 11(1).  So far as the renaining Rs. 80,000/ -
are concerned if they could not be actually applied for such
religious or charitable purposes during the previous year
then as per Section' 11(1) (a) at leas 25%of such tota

i ncome fromproperty or Rs.10,000/-"whichever is higher wll

al so earn exenption from being considered as income for the
purpose of income tax, hat is, Rs.25,000/- will  thus get
excluded from the extent net. Thus out of the total incone
of Rs.1,00,000/- which has accrued to the rust Rs.25,000/-
will earn exenption from paynment of incone tax per Section
11(1) (a) second part. Then follows sub-section (2) which
states that ceiling or the limt -or the restriction of
incone to the extent of 25% of ‘the inconme or Rs. 10, 000/ -,
whi chever is higher for earning income tax exenption as
engrafted under Section 11(1) (a) will get lifted /if the
noney so accunulated is invested as laid dowm by Section
11(2) (b) rmeaning thereby out of the total accunul ated
i ncome of Rs.80,000/- accruing during previous Yyear — and
which could not be spent for <charitable or religious
purposes by the Trust bal ance of Rs.55,000/- if invested as
laid by sub-section (2) of Section 11 will-al sobe excl uded
fromthe tax net. But for such investment. —and if Section
11(1) alone had applied Rs.55,000/- being he balance of
accumul ated i ncome would have been covered by he tax net.

Learned counsel for the Revenue submtted that' the
i nvest nent as contenpl ated by sub-section (2) (b) of Section
11 nust be investnent of all accumulated income in

CGovernment securities etc., namely, 100% of the accunul at ed
income and not only 75%thereof. And if that is not then
only the invested accunulated incone to the extent of 75%
will get excluded frominconme tax assessnent. But so far the
remai ni ng 25% of the accurul ated income in concerned it wll
no earn such exenption. It is difficult to appreciate this
contention. The reason is obvious. Section 11, subsection
(1) (a) operates on its own. By its operation two types of
i ncome earned by the trust during he previous year fromits
properties are given exenption fromincone tax, (i) the par
of the incone of previous year which is actually spent for
charitable or religious purposes in that year; and (ii) out
of the wunspent accunulated incone of the previous year 25%
of such total property income or Rs.10,000/- whichever is
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hi gher can be permitted to be accunulated by the Trust,
remarked for such charitable or religious purposes. 25% of
the incone Rs.10,000/- whichever is higher wll also get
exenpted from incone tax. That exhausts he operation of
Section 11(1) (a). Then follows sub-section (2) which
naturally deals wth the question of investnent of the

bal ance of accunul ated i ncone which has still not earned
exenption under sub-section (1) (a). So far as that bal ance
of accumulated income is concerned , that also cam earn

exenption from incone tax neaning thereby the ceiling or
the limt of exemption of accumul ated income tax as inmposed
by sub-section (1) (a) of Section 11 would get if additiona
accunul ated i ncone beyond 25% or Rs.10,000/- whichever is
hi gher, as he case nmay be, is invested as laid by Section 11
(2) after following “the procedure laid down therein

Therefore, sub-section (2) only will have to operate qua he
bal ance of 75% of = he total of the previous year or income
beyond Rs. 10, 000/- whichever is  higher which has butt not
got the benefit of  tax exenption under sub-section (1) (a)
of Section 11. If |earned counsel for the Revenue is right
and if 100% of the accunul ated inconme of the previous year
is to be invested sub-section (2) of Section 11 to get
exenption from incone tax then the ceiling of 25% or
Rs. 10, 000/ - whi chever is higher, which is available for
accunul ation of income of the previous year for the rust o
earn exenption frominconme tax as laid by Section 11 (1) (a)
woul d be rendered redundant and the sai d exenption provision
woul d becorme otiose. It has to be kept in viewthe out of
the accunul ated incone of the previous year an anmount of
Rs. 10, 000/ - of 25% of the total incone from property,
whi chever is higher , is given exenption fromincone tax by
Section 11(1) (a) itself. That exenption is unfettered and
not subject to any conditions. In other words it is an
absol ute exenption. If subsection (2) is so read as
suggested by the | earned counsel for the Revenue, what \is an
absolute and unfettered exenption ~of accunul ated income as
guaranteed by Section 11(1) (a) would becone a restricted
exenption as laid down by Section 11(2). Section 11(2) does
not operate to whittle down or to cut across he exenption
provi sions contained in Section 11(1) (a) so far ~as such
accunul ated i ncome of the previous year is concerned. It has
also to be appreciated that sub-section (2) of Section 11
does not contain any non obstacle cl ause like "
notw t hstandi ng the provi si ons of sub-section (x".
Consequently it nus be held that Section 11(1) (a) has ful

play and if still accunulated income of the previous year is
left to be dealt wth and to be consideration for the
pur pose for the incone tax exenption, sub-section (2) of
Section 11 <can be pressed in service and if it is conplied
with then such additional accunulated incone beyond 25% or
Rs. 10, 000/ -, whichever is higher, can also earn exenption
fromincone on conpliance which the conditions |aid down by
sub-section (2) of Section 11. It is true that sub-section
(2) of Section 11 has not clearly nmentioned the extent of
the accunulated incone is to be invested. But on a conjoint
readi ng of he aforesaid two provisions of Sections 11(1) and
11(2) this is the only result which can follow It is also
to be kept in view the under the earlier Incone Tax Act of
1922 exenption was available to charitable trusts wthout
any restriction upon the accumulated incone. There was a
change in this respect under the present Act of 1961. Under
the present Act, any incone accumul ated in excess of 25% or
Rs. 10, 000/ - whi chever is higher, is axable wunder Section
11(1) (a) of the Act, unless he special conditions regarding
accunul ated as laid down in Section 11(2) are conplied wth.
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It is clear, therefore, that if the entire inconme received
by a trust is spent for charitable purposes in India, then

it will not be taxable butt if there is a saving, i.e. to
say an accumulated of 25% or Rs.10,000/- whichever is
higher, it wll not be included in the taxable incone.

Section 11(2) quoted above further |iberalizes and enl arges
the exenption. A conbined reading of both the provisions
guot ed above clearly show that Section 11(2) while enlarging
he scope of exenption renbves the restriction inposed by
Section 11(1) (a) but it does not take away he exenption
allowed by Section 11(1)(a). On the express |anguage of
Sections 11(1) and (2) as they stood on the Statute Book at
the relevant tinme no other view is possible.

In the light of the aforesaid discussion and keeping in
view the illustration which we have given earlier the
conbi ned operation of Section 11(1)(a) and Section 11(2) as
applicable at therelevant time wuld yield the follow ng
result:

(i) /If the inconme derived from property

hel d under trust whol |'y for
charitable or religious during the
previous year ~is Rs.1,00,000/- and
i f Rs. 20, 000/ - therefrom are
actually applied to such purposes
in India then those Rs.20,000/-
will get exenpted from paynent of
i ncome tax as per the firs part of
Section 11(1)(a).

(ii) <@t of the remaining accunul ated
i ncomre of Rs. 80, 000/- for the
previous year, a further sum- of
RS. 25,000/ - will get exenpted from
paynment of incone tax as per second
part of Section 11(1)(a). Thus out
of the total inconme derived from
property as af or esai d during
previ ous year, t hat is,
Rs. 1, 00, 000/-, Rs.45,000/- in all
will get excluded fromthe tax net
on a conbined operation of  first

and second part of Secti on
11(1)(a).
(iii)The af oresai d ceiling of

Rs. 25, 000/ - of accunulated income
property of previous year, wll get
¢ under Section 11(2) to the extent
the balance of such accumrul ated
income is invested as |laid down by
Section 11(2). To t ake an
illustration if, say, an additiona
amount of Rs.20,000/- out of the
bal ance of accunulated income of
Rs. 55,000/- is i nvested as per
Section 11(2) then this additiona
anmount of Rs. 20, 000/ - of
accunul at ed i ncone wil | get
excluded from he extent net as per
Section 11(2).

(iv) The remaining bal ance of t he
accunul at ed i ncome out of
RS. 55,000/-, that is, Rs.35,000/-
if not invested as per sub-section
(2) of Section 11 will be added to
he taxable inconme of the trust and
will not get exenpted from the
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extent net.
(v) If of the other hand the entire
remai ni ng accunul at ed of

Rs.55,000/- is wholly invested as
per Section 11(2) the said entire
amount  of Rs. 55,000/- wll get
exenpted fromthe net.

W nay also at this stage nention that H gh Courts
Kerala in Comm ssioner of Inconme-Tax, Kerala v. HH
Mat handa Varnma El ayaraja of Travancore Trust & O's. [1981]
129 ITR 191; MP.in Mhanlal Hargovindas Public Charitable
Trust v. Conm ssioner of Income-Tax, mp. [1980 122 | TR 130;
Bonbay in Conmi ssioner of Income-Tax. Trustees of Bhatt
Fam |y Research Foundation [1990] 185 I TR 532; and Madras in
Comm ssioner of Inconme Tax, . Tami| Nadu-1V, Midras v. C. M
Kothari Charitable Trust [1984] 149 ITR 573 have akin the
same view as Karnataka High Court in the present case. W
approve the view akin in the  aforesaid decisions. W also
approve the simlar view taken by the Jammu & Kashmr Hi gh
Court in Shri Krishan Chand Charitable Trust (supra). The
| ear ned counsel” for the Revenue, therefore, has made out no
case for our interference with the decision rendered by the
Di vi si on Bench of Karnataka H gh Court.

In he result , this appeal fails and is disn ssed.
However, in the facts and circunstances of the case here
will be no order as to costs.




