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1. Since all these appeals relate to identical question, they
are taken up for disposal by this conmon judgnent.

2. The basic issueis when the market val ue of goods under
export is much less than the anount of drawback cl ai nmed,

whet her such goods can be confiscated for violation of the

provi sions of the Custons Act, 1962 (in short the "Act’'). In the
matters relating to CA No.4559-4561 of 2002, the respondent

had sent a consignnment to the export shed of |1CD, TKD, New

Del hi for exporting the same under claimfor duty drawback

On the basis of intelligence, Directorate of Revenue,
Intelligence (in short 'DRI') detained the consignnent. It was,
prima facie, noted that the goods did not appear as per
description, quantity and value disclosed in the bills. The
consi gnnents of the respondents were exam ned on different

dates by DRI.

3. Consi gnnent of Rl was exami ned by DRI on 7.1.1999 &
12.1.1999, Consignnment of R2 was exam ned by DRI on
18.1.1999 & 25.1.1999, Consignnment of R3 was examn ned by

DRI on 14.1.1999 & 08.02.1999.

4. The Conmi ssioner of Custons directed confiscation of al
the goods under Section 113(d) and (i) of the Act and all owed
to redeem of the sane on paynent of fine of Rs.10,00,000/-,

di sal | owed the export of readynmade garnents and cl ai m of
drawback. No penal action was invoked as DRI contenplated

to seek separate adjudication in respect of the penal clause
provi ded under the Act. Appeals were preferred before the
Custons, Excise and Gold (Control) Appellate Tribunal (in

short ' CEGAT') which all owed the appeals holding that there
was no power of confiscation and there was no material placed
to record to suggest that the goods did not correspond to any
material entry nmade in the bills and the correctness of the
FOB and description of the goods specified in the bills had not
been di sput ed.

5. In support of the appeal |earned counsel for the appellant
submtted that Section 113(1) (d) and & (c) apply as they dea
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with three types of goods i.e. excisable goods, prohibited goods
and goods entered for exportation. Respondents attenpted to
export old and used readynade garnents etc which is not
perm ssi ble under Rule 3 of the Drawback Rules. The market

val ue was | ess than duty drawback which was not adnissible

under Section 76(1)(b) of the Act. CEGAT has erroneously
interpreted the provisions of Section 113(d) and (c) of the Act.
The contents of the show cause notice were not properly

anal ysed.

6. Learned counsel for the respondent on the other hand
supported the order of the CEGAT.

7. It is to be noted that in view of the divergence of opinion
bet ween the several benches of the CEGAT, matter was

referred to a | arger bench-and the | arger bench decision was
assailed by the assessee in the concerned case. Before this

Court in Om Prakash Bhati v. Conm ssioner of Custorns,

Del hi (2003 (6) SCC161) it was, inter alia, observed as foll ows:

"6. At the outset, we would state that the

| earned counsel for the appellant has not
pressed for the drawback in view of specific
provi sion of Section 76 which inter alia

provi des that no drawback shall be all owed "(b)
in respect of any goods the market-price of
which is less than the anmpunt of drawback

due thereon". Therefore, for the purpose of
getting drawback, relevant consideration is the
market price of the goods prevailing in the
country and not the price of the goods which
the exporter expects to receive fromthe
overseas purchaser.

7. Next -- as the order for confiscation of goods
is passed by referring to Section 113(d) of the
Act, we would refer to the sane. It reads as
under: - -

"113. Confiscation of goods attenpted

to be inproperly exported etc.-- The

foll owi ng export goods shall be liable to
confiscation:--

(d) any goods attenpted to be exported or
brought within the limts of any custons

area for the purpose of being exported,
contrary to any prohibition inposed

by or under this Act or any other |aw

for the time being in force."

8. The aforesaid Section empowers the

authority to confiscate any goods attenpted to
be exported contrary to any ’'prohibition

i nposed by or under the Act or any other |aw
for the time being in force. Hence, for
application of the said provision, it is required
to be established that attenmpt to export the
goods was contrary to any prohibition inposed
under any law for the tinme being in force.

9. Further, Section 2(33) of the Act defines
"prohi bited goods" as under: --

"prohi bited goods" means any goods the

i mport or export of which is subject to

any prohibition under this Act or any

other law for the tine being in force but

does not include any such goods in

respect of which the conditions subject to

whi ch the goods are permitted to be
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i nported or exported have been conplied

with."

10. Fromthe aforesaid definition, it can be
stated that (a) if there is any prohibition of
i mport or export of goods under the Act or any
other law for the tine being in force, it would
be considered to be prohibited goods; and (b)
this would not include any such goods in
respect of which the conditions, subject to

whi ch the goods are inported or exported,

have been conplied with. This woul d nean

that if the conditions prescribed for inport or
export of goods are not conplied with, it would
be considered to be prohibited goods. This
woul d al so be clear from Section 11 which
enpowers the Central Governnent to prohibit

ei ther 'absolutely’ or ’'subject-to such
conditions’ to be fulfilled before or after

cl earance, as may be specified in the
notification, the inport or export of the goods
of any specified description. The notification
can be issued for the purposes specified in
Sub-section (2). Hence, prohibition of

i mportation or exportation could be subject to
certain prescribed /conditions to be fulfilled
before or after clearance of goods. If conditions
are not fulfilled, it nmay anount to prohibited
goods. This is also nade clear by this Court in
Shei kh Mohd. Orer v. Collector of

Custons, Calcutta and Ors. (1970 (2) SCC

728) wherein it was contended that the
expression 'prohibition” used in Section 111 (d)
nmust be considered as a total prohibition and
that the expression does not bringwithinits
fold the restrictions inposed by C ause (3) of
the Inport Control Order, 1955. The Court
negatived the said contention and held thus:--
"...Wat Cdause (d) of Section 111 says is

that any goods which are inported or

attenpted to be inported contrary to

"Any prohibition inposed by any |aw for

the tinme being in force in this country” is
liable to be confiscated. "Any prohibition"
referred to in that section applies to every
type of "prohibition". That prohibition

may be conplete or partial. Any

restriction on inport or export is to

an extent a prohibition. The expression

"any prohibition" in Section 111(d) of the
Custons Act, 1962 includes restrictions.

Merely because Section 3 of the Inports

and Exports (Control) Act, 1947, uses

three different expressions "prohibiting",
"restricting” or "otherw se controlling”,

we cannot cut down the anplitude of the

word "any prohibition" in Section 111(d)

of the Act. "Any prohibition" means

every prohibition. In other words al

types of prohibitions. Restriction is one

type of prohibition. Fromitem (1) of

Schedule I, Part IV to Inmport Contro

Order, 1955, it is clear that inport of

living animals of all sorts is prohibited.

But certain exceptions are provided for.

But nonet hel ess the prohibition
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conti nues. "

XXX
15. Apart fromthe aforesaid provision, for
finding out the true export value of the goods,
Section 14 of the Act provides rel evant
procedure. Section 14 is to be read along with
Section 2(41), which defines the word ’val ue’
Section 2(41) reads as under:--

"Section 2(41) -- "value", in relation to

any goods, means the val ue thereof

determ ned in accordance with the

provi si ons of Sub-section (1) of Section

14."

Thereafter, relevant part of Section 14 reads
thus: - -

"14. Valuation of goods for purposes of
assessment. -- (1) For the purposes of

the Custons Tariff Act, 1975 (51 of 1975)

or any other lawfor the time being.in

force whereunder a duty of custons is

char geabl e on any goods by reference to

their value, the value of such goods shal

be deemed to be--

the price at which/'such or |ike goods

are ordinarily sold, or offered for sale,

for delivery at the time and place of

i mportation or exportation, as the case

may be, in the course of internationa

trade, where the seller and the buyer

have no interest in the business of

each other and price is the sole

consi deration for the sale or offer for

sal e:

Provi ded that such price shall be

calculated with reference to the rate of
exchange as in force on the date on which

a bill of entry is presented under Section
46, or a shipping bill or bill of export, as
the case may be, is presented under

Secti on 50;

(1A) Subject to the provisions of Sub-
section (1), the price referred to in that
sub-section in respect of inported goods
shal | be determined in accordance with

the rules made in this behal f.

(2) Notwi thstandi ng anyt hi ng cont ai ned

in Sub-section (1) or Sub-section (1A) if

the Central Government is satisfied that

it is necessary or expedient so to do, it

may, by notification in the Oficia

Gazette, fix tariff values for any class of

i mported goods or export goods, having

regard to the trend of value of such or

i ke goods, and where any such tariff

val ues are fixed, the duty shall be
chargeable with reference to such tariff

val ue.

(3) ..."

16. The aforesaid Section would be applicable
for determ ning the value of goods for the
pur pose of assessment of tariff under the Act
or any other law for the time being in force
wher eunder a duty of custons is chargeabl e

on any goods by reference to their value. In the
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present case, on export of goods in question

no duty was payable under the Act. It was,
therefore, contended that there is no scope of
application of Section 14 for determ ning the
val ue of goods by applying the criteria laid in
the said Section. In our view, this subm ssion
cannot be accepted. For determ ning the

export value of the goods, we have to refer to
the meaning of the word ’value’ given in

Section 2(41) of the Act, which specifically
provides that value in relation to any goods
nmeans the val ue thereof determned in

accordance with the provisions of Sub-section
(1) of Section 14. Therefore, if the export val ue
of the goods is to be determined, then even if
no duty is leviable, the nmethod (node) for
determ ni ng the value of the goods provided
under Section 14 is required to be followed.
Section 14 specifically provides that in case of
assessi ng the value for the purpose of export,
value is to be deternmined at the price at which
such or like goods are ordinarily sold or offered
for sale at the place of exportation in the
course of international trade, where the seller
and the buyer have /'no interest in the business
of each other and the price is the sole

consi deration for sale. No doubt, Section 14
woul d be applicable for determ ning the val ue

of the goods for the purpose of tariff or duty of
cust oms chargeabl e on the goods. In addition

by reference it is to be resorted to and applied
for determ ning the export value of the goods

as provide under Sub-section (41) of Section 2.
This is independent of any question of
assessability of the goods sought to be

exported to duty. Hence, for finding out

whet her the export value is truly (stated in the
shipping bill, even if no duty is leviable, it can
be referred, to for determning the true export
val ue of the goods sought to be exported.

17. It is true that Section 50 of the Act inter
alia provides that before exporting the goods
the exporter shall nake entry thereof by
presenting to the proper officer in the case of
goods to be exported, a shipping bill and a bil
of export in prescribed form The Shipping Bil

& Bill of Export (Form Regulations, 1991 inter
alia prescribes the said form After that formis
amended w.e.f. 15.6.2001, it is stated that
exporter shall stated "Value - FOB/ PW where
applicable". W are not required to deal with
this aspect in this appeal as the goods were
sought to be exported in the year 1998.

18. Fromthe aforesaid provisions, mainly,
Section 2(41) read with Section 14 of the Act
and Section 18 of the Forei gn Exchange

Regul ation Act, 1973, it is crystal clear that:--
(a) Exporter has to declare full export

val ue of the goods (sal e consideration for

the goods exported).

(b) Exporter has to affirmthat the ful

export value of the goods will be received

in the prescribed manner

(c) If the full export value of the goods is

not ascertainable, the value which the
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exporter expects to receive on the sale of
the goods in the overseas narket.

(d) Exporter has to declare true or correct
export value of the goods, that is to say,
correct sale consideration of the goods.
Criterion under Section 14 of the Act is

the price at which such or other goods

are ordinarily sold or offered for sale in
the course of international trade where

the seller and buyer have no interest in

the busi ness of each other and the price

is the sole consideration for sale or offer
for sale.

19. To the sane effect, Rule 11 of the Foreign
Trade (Devel opnent and Regul ation) Rules,
1993 provides. This Rule is to be read al ong
with Section 11(1) of the Foreign Trade
(Devel opment & Regul ati on) Act, 1992, which
inter alia provides that no export or inport
shal | be nade by any person except in
accordance with the provisions of thi's act, the
rules and the orders made thereunder and the
export and inport policy for the tine being in
force. Rule 11 reads thus:--

"11. Declaration as to value and

quality of inported goods.--On the

i mportation into, or exportation out of,

any custons ports of any goods, whet her
l[iable to duty or not, the owner of such
goods shall in the bill of entry or the
shipping bill or any other docunents

prescri bed under the Custons Act, 1962

(52 of 1962), state the value, quality and
description of such goods to the best of

hi s know edge and belief and in case of
exportation of goods, certify that the
quality and specification of the goods

as stated in those docunents are in
accordance with the terns of the

export contract entered into with the

buyer or consignee in pursuance of which

the goods are being exported and shal
subscribe to a declaration of the truth of

such statenment at the foot of such bill of
entry or shipping bill or any other
docunents. "

20. Hence, in cases where the export value is
not correctly stated, but there is intentiona
over-invoicing for sone other purpose, that is
to say, not nentioning true sal e consideration
of the goods, then it would anmount to violation
of the conditions for inport / export of the
goods. The purpose may be money | aunderi ng

or some ot her purpose, but it would certainly

amount to illegal/unauthorised noney
transaction. In any case, over-invoicing of the
export goods would result in illegal/irregular

transactions in foreign currency."

8. It would be appropriate for the CEGAT whi ch had not
consi dered the effect of the |larger bench judgnent, which had
approval of this Court in On Parkash case (supra) to rehear
the appeals. W, therefore, set aside the order of the CEGAT
and remit the matter to it for fresh consideration keeping in
view the principles set out in the Om Parkash case (supra).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

9. The appeals are allowed to the aforesaid extent.
C. A Nos. 140-143 of 2004

10. The factual position is alnost identical to those involved in
C. A Nos. 4559-4561 OF 2002 except that in the instant case

the appellant had filed an application for review which was

rej ected.

11. Fol I owi ng the vi ew expressed in the connected civil appeals
we allow these appeals and renmit the matter to CEGAT for fresh
consi derati on. It is to be noted that CEGAT is presently known

as Custons, Excise and Service Tax Appellate Tribunal

12. Appeal s are all owed.




