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PETI TI ONER
MS D.L.F. UNIVERSAL LTD.

Vs.
RESPONDENT:
PROF. A. LAKSHM SAGAR & ORS
DATE OF JUDGVENT: 02/ 09/ 1998
BENCH

S.C. AGRAWAL, A P. MSRA

ACT:

HEADNOTE

JUDGVENT:

[Wth Cvil appeals Nos. 4546-45/92

and |.A Nos 1-42 in S.L.P.(Q No. 10914-

55 of 1991]

JUDGMENT
S. C. AGRAVAL, J.
Cvil Appeals Nos.4546-48/92 and Civil Appeals No. 4543-
45/ 1992
These appeals arise out of three wit petitions filed
by way of public interest litigation in the Karnataka Hi gh
Court to challenge the order dated June 29, 1991 passed by
the Government of Karnataka approving the scheme framed by
Ms D.L.F Universal Limted [for short " DLF] for
devel opnent of 270 sites for country villas in Tavarekere
Hobl i, Bangal ore South Taluk, Bangalore District. By its
judgrment dated April 24, 1992 the High Court, while allow ng
the said wit petitions has set aside the said order of the
State CGovernnent dated June 29, 1991
During the period 1972-76, forty-two serving and

retired nmenbers of the Indian defence Forces individually
purchased | ands adneasuring about 414 acres in Magadi Tal uk
of Bangalore Rural District. The owners of these |[ands
forned thenmselves into a cooperative society called "the
Ar kavat i Pr ogr essi ve Far mer s Cooper ati ve Soci ety"
[hereinafter referred to as ‘the Cooperative Society"]. In
1979 the said |and owners submitted applications before the
Speci al Deputy Comm ssioner, Bangalore Rural District, for
perm ssion to divert their lands to non-agricultura
pur poses under Section 95 of the Karnataka Land Revenue Act,
1964 [hereinafter referred to as "the Land Revenue Act"].
The Special Deputy conm ssioner, after obtaining the views
of the Director (Town Planning), passed orders in My, June
and July 1979 in sone of those cases accordi ng sanction for
di version of t he | ands for non-
agricultural/industrial/residential purposes subject to the
conditions nmentioned in those orders. In other cases the
Speci al Deputy comm ssioner either did not communicate the
order rejecting the request for perm ssion or did not pass
any kind of order for a period of four nmonths fromthe date
of application filed by the different holders wth the
result that 1in all such cases perm ssion sought was deened
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to have been granted under Section 95(5) of the Land Revenue
Act. The Bangal ore Water Supply and Sewer age Board
[hereinafter referred to as "the Water Supply and sewerage
Board"] filed appeals against the said orders/deened orders
of the special Deputy comm ssioner before the Karnataka
Appel l ate Tri bunal [hereinafter referred to as "t he
Tribunal "] under section 49 of the Act. The said appeals
were dismssed by the Tribunal by its judgnment dated August
13, 1981. After the passing of the said order of the
Tri bunal dated August 13, 1981 the owners whose applications
had been rejected earlier and those who did not receive the
orders on their applications regarding conversion filed
fresh applications before the Special Deputy conm ssioner
and the Special Commissioner by his orders dated March 27,
1982 granted permission for  conversion under Section 95 to
those applicants also. Feeling aggrieved by the said
judgnent of the Tribunal as well as the orders dated March
27, 1982 passed by the Special « Deputy Conm ssioner, the
Water | Supply and~ Sewer age Board filed wit petition
[WP. Nos. 19919- 19954 of 82  and 21172-21177 of 82] before
t he karnataka H gh Court. 1n the meanwhile the | ands of the
i ndi vidual owners were purchased by DLF and it got itself
i npl eaded as respondent in those wit petitions. The said
wit petitions were allowed by a | earned Single Judge of the
Hi gh Court by his/judgnent dated April 27, 1987 whereby the
order of the Tribunal dated August 13, 1981 as well as the
orders dated March 27, 1982 passed by the  Special Deputy
conmi ssi oner were ‘quashed on the view that having regard to
the provision contained in the Karnataka Town & Country
Pl anni ng Act, 1961 [hereinafter referred to as "the Pl anning
Act"] and Section 148 of the Land Revenue Act for a change
in land use for the purpose of establishing a new village or
township or city, as the case nay be, the State Governnent
must first take a decision as to whether a new village or
township or city should be raised in a particular area and
if it decides that in a particular area a newvillage or
townships or city should be raised it has to /issue a
notification declaring that area as the |ocal planning area
for the purpose of the Planning act had to be taken 'and it
is only on conplying with these provisions-the permssion
for conversion of agricultural lands for non-agricultural
pur poses under Section 95 of the Act can be sought  and
obtained in the case of establishnent of a new township. It
was held that it was held that it is a case where |arge
tract of agricultural land is being used for raising a new
township and this was a matter which lies wthin the
exclusive decision of the State Government and it is the
State CGovernnent which has to decide and sel ect the area for
| ocation of newvillage, township or city, as the case may
be.

Wit Appeals Nos. 744-785 of 87 filed against -the said
judgrment of the learned Single Judge were disnissed by the
Di vi sion Bench of the H gh Court by judgnent dated Novemnber
28, 1990. Agreeing with the views of the learned Single
Judge the | earned Judges held that the State Government nust
first take a decision as to whether a new village or
township or city should be raised in a particular area and
if it decides to do so it has to issue a notification
declaring that area as the local planning area and the
necessary steps ought to follow and thereafter a
notification under Section 148(1) of the Land Revenue Act
could be issued and it is only thereafter the question of
converting an agricultural |and into non-agricultura
pur poses under Section 95 of the Act would arise. The
| earned Judges of the Division Bench of the H gh Court,
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whi |l e di sm ssing the appeal s, observed: -

“Qur judgnent wll not cone in the

way of the Governnent independently

considering the nmatter and com ng

to any conclusion on nerits."

At the stage it my be nentioned that while the
af orementioned wit petitions were pending before the
| earned Single Judge a revised scheme, DLF Arkavati G een
Val l ey Retreat Schene, was subnitted by DLF before the
Government of Karnataka on Decenber 1, 1984. The origina
proposal of the owners of the plots who were seeking
conversion was for construction of 770 farm houses. In the
revised schene subnmitted by DLF the proposal was for
devel oping a garden col ony of 270 country type plots of one
acre or nore having a villa each. The said revised proposa
was under consideration before the State CGovernnent during
the pendency of the wit petitions before the | earned Single
Judge and the wit appeals before the Division Bench of the
Hi gh Court and the fact that ~such a revised proposal had
been nade by DLF had al so been brought to the notice of the
Di vi sion Bench~ of the H . gh Court by DLF by submitting an
application in the wit appeals.

After the decision of the Division Bench of the Hi gh
Court dated Novenber 28, 1990 the said revised scheme
submitted by DLf was considered by the State Governnent in
the Departnent of / Housing and wurban Devel oprment. The
Karnataka State Pollution Control Board, the Director (Town
Pl anning) and the Secretary to the Governnent of Karnataka,
Revenue Department were also asked to exam ne and furnish
their views on the revised proposal submtted by DLF. The
secretary to the Gover nirent of Kar nat aka, Revenue
Departnent, referred the matter to the Special Deputy
Comm ssioner, who, by his letter ~dated My 10, 1991
comuni cated his views as under: -

"in t he i nst ant case, the
conversion already given by the
Speci al Deput y Conmi ssi oner

Bangal ore, has been set aside by
the Hon' ble High Court since their
earlier pr oposal was for
establishing a Township consisting
of nearly 700 sites. The present
revi sed pr oposal is for
establishing only 270 villas. This
area is also outside the CDP
Pl anni ng Zone (al so not under G een
Belt) and purely from the Revenue

Department point of view | am of
the opinion that there wll be no
objection to grant non-agricultura
perm ssion is this case, t he
earlier conversion orders will be
revi ewed i f CGover nirent
approve/ sancti on the revi sed
proposal ."

The Secretary to the Government of Karnataka, Revenue
Departnment, by his letter dated May 14, 1991 inforned the
Department of Housing & Urban Devel opnent about the views
referred in the detailed report furnished by the Specia
Deputy Conmi ssi oner, Bangal ore, on May 10, 1991 and
expressed his views as under: -

"Considering all the aspects, the
Revenue Depart nent is of t he
opi nion that t he conver si ons

al ready granted shall continue and
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orders if any required in his

regard would be issued i mediately

after the decision to permt this

new proposal is totality by the HUD

Dept. is nade known to us. | am

sure HUD could be separately

| ooking into the matters concerning

pol I uti on feared by the BWS&SB."

The Karnataka State Pollution control Board by their
letter dated May 13, 1991, addressed to the Secretary to the
CGover nment  of Kar nat aka Housi ng & Urban Devel opnent,
expressed the viewthat the revised proposal submtted by
DLF may be approved subject to the conditions as indicated
inthe said letter. The Director (Town Planning) in his
letter dated May 17, 1991 sent his note considering the
various aspects. After taking into consideration the views
expressed by the authorities aforenmentioned the State
Gover nment, passed the order dated June 29, 1991 which reads
as under: -

" PROCEEDI NGS OF THE GOVERNMENT OF

KARNATAKA

Sub : Ms DLFs Arkavathi Geeen

val | ey retreat Scheme

Devel opnment of ~ 270 sites for

Country Villas - reg.

Read : (i) Proposal dt. 12.8.1985
fromMs DLF Ltd, New Del hi
(ii) Letter dt. 20.8.1991 from

Ms DLF Ltd.

(iii) U O Note No. RO 91 LGB
91 Dt. 14.5.1991 fromthe
Secretary to Governnent,
Revenue Depart nment.

(iv) Letter No.
TP/ AD2/ | SSC/ Dev/ 91- 92 dt.
17.5.91 fromthe Director
of Town Pl anni ng.

(v) Letter No. BMRAD/ EC/ 31991-
92 dt. 18.5.91 from the
Met r opol i tan

Commi ssi oner, BMRAD,
Bangal ore.
Pr eanbl e: - M s DLF Uni ver sal

Limted alongwith its Associated
and Subsi di ary Conpani es have
acqui red about 414 acres of Iand

falling in Sur vey Nunber s
1/6,,1/7,2,4,5,6/1,6/2,7,12,13/2, 19
to 69, 71 to 81,
83/1,87/4,88,90,91,92/1,92/2,93/1,9
3/2,93/3,109/3 and 109/ 4 in
Gangennahal I'i  Vill age, 37/5 in

Kur bubarahal li Village, 7 to 11,
13, and 14 in Varathur Village and
1to 31 in Varthur Narasinmhapura
Village all in Taverekere Hobli,
Bangal ore South Taluk, Bangal ore
District, on the both sides of
Ri ver Arkavathi originally for the
pur pose of formation of residenti al
col ony under the nane of Ms DLF
Arkavathi Green Val | ey Ret r eat
Schene with Central Sewer age
System The Bangal ore Water Supply
and Sewerage Board vide its letter
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dt. 2.1.85 had suggested to the
Governnent to exanmine the entire
matter. In the neanwhile, Ms DLF
Universal Linited has subnitted
revi sed proposal on 12/13.8.85
stating t hat the new system
i nvol ves construction of individua

septic tanks coupled with soi

absorption system with dispersion
trenches and the effluent water
will be wused for gardening, etc.
They claim that there would be no
seepage and consequent pollution

The nunber of plots will not exceed
270 and they will -~ be utilised for
construction of "Country Villas" by
the buyers of the ~Sites/plots and
by Ms DLF Universal Limted. The
plots will be approximately one
acre in extent and above and no
further sub-division by way of sale
will be permitted.  As against the
previ ous pr oposal of Centra

sewerage plant for treatnent of
effluent, the revi sed proposa

entails that each country villa
will have septic tank coupled with
soi| absorption system Each septic
tank will cater for 15 users and
the septic tanks will be located at
a minimm distance of 100 neters
away from the river |Iline. apart
fromthis, the effluent wll be
used for gardening in each plot.
Water supply for the colony at 10

| akhs litres per day wll be  met
fromBore-Wlls and open well's. The
garden colony wll have extensive
tree plantings which will inprove

the ecology of the whole area. The
then hon’ble chief Mnister visited
the spot alongwith the then Chief
secretary, Secretary to Chi ef
M ni ster and M nister for Housing &
Urban Devel oprent Department on
12th August, 1985. Subsequently,
the government had constituted an
expert conmttee to consider the
matter and also later on the
recomrendations of this conmttee
were forwarded to the Kar nat aka
State Pollution control Board anobng
others for views. In the neanti e,
the BWSSB had appr oached the
Hon’ bl e Hi gh Court of Karnataka and
the latter in WP. No. 19919 to
19954 and 21172 to 21177 of 1982
guashed the order of the Karnataka
Appel l ate Tri bunal or der dat ed
13.8.81, by which the permssion
gi ven by the Revenue Departnent for
conversion fromagriculture to non-
agricul ture purpose has been upheld
etc., etc. Against this order of
the Hi gh Court of Karnataka (Single
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Bench) Ms DLF Universal Ltd. and
others filed Wit appeals before
the Karnataka High Court and the
latter also disnmissed these Wit
Appeal s. But while doing so, it
expressed the opinion in WA No.
744 to 785 of 1987 by order dt.
28.11.1990 that "our judgment will

not cone in the way of t he
Gover nnent i ndependent |y,
consi dering the matter and comi ng
to any conclusion on nerits". In

the nmeantinme, the Governnent in the
Revenue Departnent, the Director of
Town Pl anni ng, BVMRDA and the
Karnataka State Pollution Contro

Board etc. The Karnataka State
PolTution Board has sent its reply
vide its letter dt. 13.5.1991

stating that” the proposal of Ms
DLF —and other nay be approved
subj ect to the foll ow ng
conditions: -

i) Since ‘the area proposed to

be devel oped is in the
sensitive zone, i.e.,
Cat chnent ar ea of

Thi ppagondanahal |y Reservoir
all precautions are required
to be taken so that there will
not be any direct or indirect
entry of sewerage effluent to
the reservoir or the river,

ii) The septic tank, soak pit,
di spersion system of each farm
house shal | be | ocat ed
farthest from the boarders of
the reservoir and the river.
iii) The design for the septic
tank, soak pits and dispersion
system shall be submitted to
Kar nat aka State Pol [ uti on
Control Board and approva
obtai ned before comrencenent
of building activities.

iv) The sludge fromthe septic
t ank shal | be renoved
conpul sory once in two years,
dried in a separate yard
following scientific net hod
for which records must be
mai ntai ned and produced for
verification by Kar nat aka
State Pollution Control Board.
v) Pesticides, fungicides and
i nsecticides should be applied
on the vegetation in the area
in a scientific nethod as
approved by the Agricultura

Depart ment to avoi d
cont am nati on of surface
wat er .

Vi) Peasenet ers shal | be
posi tioned at regul ar

intervals along the reservoir
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of river borders in t he
proposed site after getting
the advice fromthe Nationa

Envi r onment al Engi neering
Research Institute, Nagpur for
appropriate noni t ori ng of

contam nation of ground water
likely to be | eached to either
river or reservoir.
vii) the applicant shall abide
by such other conditions as
prescribed by the Karnataka
State Pollution  Control Board
as and when the sanme are found
necessary.
These recomendati ons/conditions of
t he Kar nat aka State Pol | uti on
control Boar d, al ongwi th the
opi nion received from others and
al so taking into consideration an
overall view of the “entire matter
and the letter dt. 20.5.1991 of Ms
DLF Universal Ltd., the Government
have decided to take the follow ng
decisions in public interest:
Order No. HUD 90 MR 84,
BANGALORE ' DATED 29TH JUNE

1991.

A Ms DLF.is hereby directed
to sti pulate in each
sal e/ | ease deed (to be

regi stered), while selling the
pl ots/country villas that each
buyer of t he site/country
villas shall strictly abide by
the pollution control measures
recommended by the Karnataka
State Pollution control Board
as stated above and the latter
wi Il have the right to inspect
and satisfy itself wth the
conpliance of the nmeasure and
in case of any violation, the
Pol lution Control Board shal
take action as per rul es
agai nst the violator(s).

B) Government hereby order for
conti nuance of the perm ssion
given for a conversion by the
Revenue Departnent in 1979-82
for converting these lands to
non-agri cul tural pur pose
(residential).

C It is further directed that
any nonitoring by peaseneters
may be undertaken directly by
the Karnataka State Pollution
Control Board, and BWESB
i ndependently of DLF Universa
Ltd.

D) The DLF Universal Ltd.
woul d be over a period of tine
di sposi ng of f al | t he
sites/country villas and
accordingly the ownership of
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t hese pl ot s/ country villas
wil | get progressively
transferred to di fferent
individuals. It is, therefore,
directed that all obligations
and restrictions that may be
i nposed on Ms DLF Universa

Ltd. by CGover nnent a

authorities will have to
ultimately and progressively
be DLF Universal Ltd. to whom
t hese pl ot s/ country villas
will finally get transferred
by sal e/l ease deeds.

E) The revi sed present
proposals dt. 12/13.8.85 for
devel opnent of sites not
exceeding 270 nunbers for
construction of country villas
by Ms DLF Universal Ltd.

and/or their successors -are

only out Ilines regarding the
| ayout, the  roads and other
facilities. It is directed

that a firmcomitment on the
devel opnent of sites not
exceeding 270 country villas
will be strictly adhered to by
Ms DLF Universal and their

successors. Ther efor e, any
nodi fications to the | ayout if
found necessary | at er on

while executing the Civi
works, nmay be permitted in
consultation wth the Town
Pl anning Authorities, but in
no way sites for 270 country
villas will be exceeded.
BY ORDER AND IN THE NAME OF
THE GOVERNOR OF KARNATAKA
(H K. SAMPANG RAMAI AH)
Under Secretary to Governnent,
Housi ng & Urban Devel opnent
Department. "

The said order dated June 29, 1991 was chal |l enged by
the petitioners in the three wit petitions which were filed
by way of public interest litigation on the ground that by
allowing a township to come up on the banks of Arkavati
Ri ver by construction of 270 country villas both the quality
and quantity of water in the river and the water reservoir
constructed at Thi ppagondanahal |y across the river “Arkavati,
which is one of the main sources for supply of water to the
city of bangalore, would be adversely affected which would
be injurious to the interests of the people residing in-the
city of Bangal ore and that not only there would be depl etion
in supply of water but also there is every chance of
pol lution of water. The follow ng contentions were urged by
the petitioners in support of their wit petitions before
the Hi gh Court: -

(1) The inpugned order which directs that perm ssion

for conversion of agricultural | ands for non-
agricultural use which were quashed by the Hi gh Court
shall continue is high-handed, arbitrary, illegal,

destructive of Rule of Law and also ampunts to
conmitting contenpt of the High Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 17

(2) Under the Land Revenue Act the Governnment had no
power to gr ant perm ssion for conver si on of
agricultural lands for non-agricultural wuse as that
power under Section 95 thereof is conferred only on the
Deputy Comm ssioner and therefore the order is wthout
authority of |aw
(3) Though the clear pronouncenent of the Hi gh Court in
the wit petition filed by the Board and in the wit
appeal arising therefromwas, unless a new township is
established after following the procedure prescribed
under the Land Revenue Act, and the Planning act,
guestion of exercise of power under Section 95, would
not arise, the Governnent has passed the inpugned order
allowing a new Township and therefore not only it is
violative of the Land Revenue Act but also a clear case
of flouting the decision of the H gh Court.

(4) The i npugned order~ is totally arbitrary and

violative of Articles 14 and 21 of the Constitution, as

it adversely affect the quality and quantity of
drinking water to the city and it is passed for
col 'ateral consideration, namely, the influence brought

to bear on the Governnment by the DLF and whi ch woul d

benefit only the DLF to make profit and a few affl uent

i ndividuals to~ put up country villas which would be at

the cost of the “interests of millions of residents of

the city of Bangal ore.

(5) Though by the force of Section 79-A and/or Section

79-B of the Land Reforns Act the 414 acres of |and has

to be forfeited to GCovernment, the GCovernment has

chosen to pass the inpugned order and therefore, it is
illegal.

The first three contentions have found favour w th the
| earned Judges of the H gh Court and, accepting ‘the said
contentions, the H gh Court has set aside the order dated
June 29, 1991 and the said wit petitions have been all owed
by the inpugned judgment of the Hi gh Court.

Cvil Appeals Nos. 4543-4548 of 1992 have been filed by
the State of Karnataka, while Civil Appeals Nos. 456-4548 of
1992 have have been filed by DLF against the said judgnent
of the High Court. The State of Karnataka -has, however,
filed 1.A NOs. 4-6 seeking permssion to wthdraw the
appeal s. The said applications are allowed and C vil Appeals
Nos. 4543-4545 of 1992 filed by the State are di sm ssed as
wi t hdr awn.

Shri Kabil Sibal, the | earned senior counsel appearing
for DLF, has urged that the H gh Court was in error in
proceedi ng on the basis that the revises scheme submitted by
DLF was for establishing a new township and that by order
dated June 29,1991 pernission had been granted’ for
establishnent of a new township. It has been urged that
under the revised schene what is proposed is to construct
about 270 wvillas over plots measuring one acre or nore each
and that the construction of 270 villas on plot of one acre
each cannot be regarded as establishing a township. The
proposed schene was really a scheme for conversion  of
agricultural land for use for non-agricultural purposes,
nanely, residential purposes and it was required to be
consi dered only under Section 95 of the Land Revenue Act and
that the Hi gh Court was not right in holding that the State
CGovernment was required to follow the procedure laid down in
Section 4,5 and 6 of the Land Revenue Act. As regards the
exerci se of power under Section 95 of the Land Revenue Act,
the submission of Shri Sibal is that one has to | ook at the
substance of the matter and if it is considered in that
l[ight it would be evident that the matter relating to grant
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of approval for diversion of agricultural |and for use other
pur poses under Section 95 has been considered by the Specia
Deputy Comm ssioner since, in his comunication dated My
10, 1991, addressed to the Secretary, GCovernment of
Kar nat aka Revenue Depart ment , t he Speci al Deput y
Conmi ssi oner had expressed the viewthat fromthe revenue
point of viewin his opinion there was no objection to grant
of permission for conversion to non-agricultural purposes.
Shri Sibal has contended that although technically speaking
the order for continuing of the perm ssion earlier granted
could not be passed in view of the judgnments of the |earned
Si ngl e Judge of the Hi gh Court as well as the Division bench
of the High Court in the earlier wit petitions filed by the
Water Supply and Sewerage Board whereby the orders granting
approval for such conversion had been quashed but, in
substance, the order dated June 29, 1991 is an order for
fresh grant of permission under Section 95 of the Act. In
this context, Shri Sibal has urged that in a public interest
litigation the court exam nes the substance of the matter
and sees ' whether the inpugned action causes injury to the
| arger public interest and that if  the order of the State
Government dated June 29, 1991 is examined in that light it
cannot be said that ~while passing the said order the State
Government has not kept in viewthe larger public interest.
Shri Sibal has enphasised that before passing the order
dated 29, 1991 the /State Governnment had obtai ned the views
of the concer ned depart nment s, nanel vy, t he Revenue
Department, the karnataka State Pollution Control Board and
the Department of Town Pl anning-and whil e passing the order
the state Government has given-due consideration to these
views. Assailing the impugned judgment of the H'gh Court
hol ding that the proposed schenme would result in depletion
of the available supply of water in Arkavati river and
Thi ppagondanahal |y water reservoir, Shri~Sibal has subnitted
that no water would be taken either from Arkavati river or
fromthe reservoir and that need ~of water supply for the
proposed col ony woul d be nmet by open wells and bore wells on
the plots. As regards the apprehension that the  proposed
schene would result in pollution of the water in the river
or the reservoir, Shri Sibal has subnmitted that the
Karnataka State Pollution Control Board has 1laid down
stringent conditions with a view to preventing - any
possibility of such pollution and that the order passed by
the State Governnent requires DLF to fully abide by the
conditions that are inposed by the Karnataka State Pollution
Control Board and the State Government in that regard

Shri Javeli, the |learned senior counsel appearing for
the petitioner-respondents, who had filed the wit petitions
in the Hi gh Court, has, however, subnitted that the High
Court has rightly quashed the order dated June 29, 1991
passed by the State Governnent and that the proposed schene
woul d result in depletion of availability of water in river
Arkavati and Thi ppagondanahal ly reservoir which is the main
source of water supply to the city of Bangalore. In this
connection, Shri Javeli has invited our attention to the
i mpugned judgnent of the H gh Court wherein it has been
observed that the Water Supply and Sewerage Board, in the
earlier wit petitions had taken the stand that the proposed
scheme would result in depletion of available supply of
water in the reservoir, but in the present case the Water
Supply and Sewerage Board has chosen not to file any reply.
The submi ssion of Shri Javeli is that in the circunstances
the Hgh Court was right in proceeding on the basis that in
the absence of any reply by the Water Supply and Sewerage
Board the earlier position taken by the Water Supply and
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Sewer age Board nust be accepted as correct and that the
proposed schene would result in depletion of available
supply of water for the city of Bangal ore. Shri Javeli has
al so subnmitted that the proposed schene for construction of
villas is bound to create degradation in the environnent of
the nei ghborhood and would also |ead to pollution of water
inriver Arkavati and Thippagondanhally water reservoir
since the proposed constructi on woul d be made quite close to
the river and the reservoir. Shri Javeli has also subnitted
that the Hi gh Court has rightly held that the proposed
schenme would result in establishment of a township and this
could only be done after follow ng the procedure |aid down
in Section 4, 5 and 6 of the Land Revenue Act.

The challenge to the validity of the order dated June
29, 1991 has been nmde in proceedings which are in the
nature of public interest litigation at the instance of
persons residing in the city of Bangalore who were
apprehensive that the said approval of the schene would
adversely affect the supply of water to the city and would
also result~ in pollution of the waters of river Arkavati as
wel | as Thi ppagondanahal Iy wat er reservoir fromwhere the
water is supplied to the city of Bangal ore. Having regard to
the nature of the proceedings the matter is required to be
considered in a broad interest perspective. If the matter is
considered in this perspective two questions that arise
are: -

(i) I'n passing the order date June 29, 1991 giving its

approval to the proposed schene has the State

CGovernment kept. in view the interest of the public in

the matter of pollution of the waters of river Arkavati

and Thi ppagondanahal I'y wat er reservoir and the
availability of supply of water to the city of

Bangal ore?; and

(ii) If the answer to question No. (i) is in the

affirmati ve, does the approval of the proposed schene

by the State Government under order dated June 29, 1991

suffer froman infirmty justifying interference by the

Court in exercise of its power of judicial review ?

In the nmatter of pollution of the waters the order of
the State Governnment dated June 29, 1991 takes note that the
revi sed scheme submitted by DLF involves construction  of
i ndi vi dual septic tanks coupled with soil absorption system
wi th dispersion trenches and that the effluent water will be
used for gardening, etc. Under the schene each country villa
will have a septic tank coupled with soil absorption system
and each septic tank will cater for 15 users and the septic
tanks will be located at a mninmumdistance of 100 nmeters
away from the river line. The order dated June 29, 1991
shows that reference had also been nade to the Karnataka
State Pollution Control Board and the said Board, in it
reply vide its letter dated May 13, 1991, had stated that
the proposal of DLF my be approved subject to the
conditions set out in the said letter. In the said
conditions the Pollution Control Board had indicated that

(i) since the area proposed to be developed is inthe

sensitive zZone, i.e., cat chrment area of t he
Thi ppagondanahal |y reservoir, all precautions are
required to be taken so that there will not be any

direct or indirect entry of sewerage effluents to the
reservoir or the river,

(ii) the septic tank, soak pit, dispersion system of
each farm house shall be located farthest from the
borders of the reservoir and the river,

(iii) the design for the septic tank, soak pit and
di spersion shall be submitted to the Pollution Contro
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Board and approval obtained before comencenent of

buil di ng activities,

(iv) the sludge from the septic tank shall be renoved

conpul sorily once in tw vyears, dried in a separate

yard followi ng scientific nethod for which records nust
be maintained and produced for verification by the

Pol | ution Control Board,

(v) Pesticides, fungicides and insecticides shall be

applies on the vegetation in the area in a scientific

met hod as approved by the Agricultural Departnent to
avoi d contam nation of surface water, and

(vi) peaseneters be positioned at regular intervals

along with reservoir of river borders in the proposed

site after getting the advice from the Nationa

Envi ronmental Engineering Research Institute, Nagpur

for appropriate nonitoring of contanination of ground

water likely to be leached to either river or

reservoir.
The State ' Governnent arrived at. the decision to grant
approval to~ the proposed schene of DLF keeping in viewthe
sai d conditions indicated by the karnataka State Poll ution
Control Board and in the order dated June 29, 1991 it is
provi ded t hat DLF shall stipulate in each sal e/l ease deed
(to be registered), while selling the plots/country villas,
that each buyer of the site/country villas shall strictly
abi de by the pollution control neasures recomended by the
Karnataka State Pollution Control Board and that the said
Board will have the right to inspect and satisfy itself with
the conpliance of. ‘the nmeasures and, in _ case of any
violation, the said Board shall take action as  per rules
agai nst the violator(s). This wuld show that while granting
perm ssion the State Governnent has kept in view the danger
of pollution of the waters of river Arkavati and
Thi ppagondanahal |y water reservoir and has taken adequate
precautions agai nst the possibility of such pollution by
i mposing strict conditions as. |laid down by the Karnataka
State Pollution control Board in that regard. Wile granting
approval to the proposed schene of DLF the State Governnent
has also directed that any nonitoring by peaseneters nmay be
undertaken directly by the Karnataka State Pollution Contro
Board and Water Supply and Sewerage Board i ndependently of
DLF.

As regards depletion in the availability of water for
supply to the city of Bangalore from Thippagondanahally
water reservoir, we find that in the order dated June 29,
1991 the State Governnment has taken note of the fact that
under the proposed scheme water supply for the colony at 10

| akhs litres per day wll be net frombore-wells and open
wells and the garden colony wll have extensive 'tree
pl antings which wll inprove the ecol ogy of the whol e area.

Before passing the order reference was mnmde to “the Water
Supply and Sewerage Board and the said Board had, inits
letter dated January 2, 1985, left it to the Government to
consider the mtter which shows that there was no objection
on the pat of the Water Supply and Sewerage Board to the
proposed schene on the ground of its having any adverse
effect on the availability of water for supply to the city
of Bangal ore. The H gh Court has, however, pointed out that
inthe earlier wit petitions filed by it the Water Supply
and Sewerage Board had filed a statement wherein it was
poi nted out that by reason of establishnent of a township on
the banks of river Arkavati close to Thi ppagondanahally
water reservoir water will be polluted and it will also be
depleted as bore-wells are proposed to be drilled in the
area over which new township is proposed and consequently
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the quantity and quality of water supply to the city of
Bangal ore woul d be adversely affected. The High Court has
pointed out that in the present wit petition the Witer
Supply and Sewerage Board has not filed any reply and that
the silence on the part of the Water Supply and Sewerage
Board means that the said Board accepts the case put forward
by the petitioners that the proposed scheme woul d adversely
affect the supply of water. On that view the H gh Court has
accepted the plea of the petitioners that there is bound to
be depletion of water for supply to the city of Bangal ore as
aresult of bringing into existence of the new township in
the vicinity of Thippagondanahally water reservoir. In this
context, the H gh Court  has also referred to the report of
the Committee which was constituted by the Governnent under
the Chairmanship of Shri S. Hanumantha Rao to consider the
feasibility of according permssion to the nodified plan
wherein reference ~has been made to the opinion given by the
Water Supply and Sewerage Board in June 1986. In the said
opinion, as extracted in the report of the Comittee, the
Water Supply and Sewerage Board had raised an objection
regardi ng-the possibility of pollution of waters of river
Arkavati and Thi ppagondanahal |y wat er reservoir. No
obj ection appears to have been raised at that time about
depletion in the availability of water  for supply to the
city of Bangalore; The views of the Wter Supply and
Sewer age Board regardi ng the possibility of pollution of the
wat ers of river Arkavati and Thippagondanahally water
reservoir were, however, not accepted by ‘the comitted
keeping in view the ‘fact that plots would be not |ess than
one acre and each plot shall~ not have nore than one house
and the appropriate authorities nmmy insist on correctly
desi gned septic tanks foll owed by anaerobic contact filters
and di spersion systemlike soak pits, absorption trenches
and got conplied with. The failure on the part of the Water
supply and Sewerage Board to raise an objection to the
revi sed schene on the ground of depletion in the
availability of water for supply to the city of Bangal ore
indicates that in view of reduction of density of persons
who would be residing in the area under the revised schene
the Water Supply and Sewerage Board felt satisfied that
there would be no adverse effect on the availability  of
water for supply to the city of Bangalore —on account  of
construction of 270 villas as per the proposed schene. The
H gh Court was, therefore, in error in proceeding on-the
basis that since the Water supply and Sewerage Board did not
fileits reply to the wit petitions of the petitioner-
respondents, the said Board nust be treated to have accepted
as correct the case of the petitioner-respondents that the
proposed schene would adversely affect the supply of water
tothe city of Bangalore fromthe Thi ppagondanahally water
reservoir.

It cannot, therefore, be said that in passing the order
dat ed June 29, 1991 granting approval to the proposed scheme
submitted by DLF the State Governnent has failed to take
into consideration the matters of public interest raised by
the petitioner-respondents, nanely, possibility of pollution
of waters of river Arkavati and Thi ppagondanahally water
reservoir and the depletion in the availability of water for
supply to the city of Bangalore. The order dated June 29,
1991 shows that it was passed after the State Governnent had

taken into consideration all the relevant factors and
approval was given to the proposed schene after the State
Covernment was satisfied that the proposed schene will not

affect the availability of water for supply to the city of
Bangal ore and had al so prevented the possibility of
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pol | ution of t he wat er s of river Ar kavat i and
Thi ppagondanahal |y water reservoir by |aying conditions W
are unable to hold that on the basis of the material on
record the State Government could not reasonably take the
view that the proposed schenme would not affect the
availability of water for supply to the city of Bangal ore
and would not result in pollution of the waters of river
Arkavati and Thi ppagondanahal | y water reservoir

W nmay now examine the legal grounds on the basis of
whi ch the Hi gh Court has set aside the order dated June 29,
1991.

The High Court has taken the view that the proposed
schene is for the establishment of a township and that the
mandat ory procedure for declaring/formng a newvillage as
laid down in Section 6 of the Land Revenue Act which
postul ates publication of a notice of the proposal inviting
obj ections and consideration of any objections to such
proposal. \In that regard the H gh Court has observed: -

"But ‘the fact remains it would be a

new townshi p. Further, as according

to the nodified plan, 270 houses

are to be constructed as rightly

poi nted out by the | earned counse

for the petitioners. Servant s
guarters have’ to  be constructed.
Large nunber of construction

workers would come in and they

woul d put up sheds in the vicinity.

In t he ci rcunst ances, as of

necessity shops, restaurants and

other services would be opened.

Ther ef or e, t he st and of t he

respondents 1 and 4 no new township

woul d conme into existence is not

true.”

The High Court has also pointed out that the words
"Sub: - Formation of Township of DLF Universal Ltd. (DLF
Arkavati Schene Green Belt)" inthe letter of the appellant
dated Cctober 20, 1990 show that  the appellant itself was
seeking the approval for establishnment of a new township
The word "township" is not found in.any provision of the
Land Revenue Act which only talks of village, town and city.
Village is the smallest wunit for the purpose of the Land
Revenue Act. W, therefore, do not consider it necessary to
go into the question whether the proposed schemre is for
establi shnment of a township

Section 4 of the Act makes provision for division of
the State into divisions and division into districts. Each
consi sts of taluks, a taluk consists of circles and a circle
consi sts of villages. Section 5 enpowers the /'State
Covernment to alter or add to the linit of any village or to
amal gamate two or nmore villages or constitute a new village.
Section 6 [ ays down the procedure for constitution,
abolition, etc., of divisions, districts, taluks, circles of
villages and it provides as under: -

"6. Procedure for constitution

abolition, etc., of Di vi si on

Districts, Tal uks, Crcles or

Villages.- Before the publication

of any notification under Section 4

or 5 declaring any area to be a

division, district, taluk, circle

or village or altering the limts

of any division, district, taluk

circle or village, or abolishing
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any division, district, t al uk
circle or vi | | age, t he State
Covernment shall except in cases

where it considers not necessary so

to do publish in the Oficia

Gazette and in such other manner as

may be prescribed, a notice of the

proposal inviting objections and

shall take into consideration of

any objections to such proposal."

The expression "village" is defined in Section 2(38) of the
Land Revenue Act in these terns:-

"Village" nmeans a local area which

is recognised in the land records

as a village for pur poses of

revenue adni ni stration and incl udes

atow or city and all the |I|and

conprised within-the limts of a

village, town or city;"

We are unable to uphold that the grant of approval to the
proposed schene anounts to declaring the said area as a new
village or the alternation of the area of an existing
village. The question whether the colony which cones into
exi stence under the schene as proposed is to be declared to
be a new village or is'to be included in an existing village
will have to be considered after the devel opnment takes pl ace
as proposed in the schene and at that stage the requirenments
of Section 6 of the Land Revenue Act may have to be conplied
with. W are, therefore, wunable to agree with the view of
the Hgh Court that the State ~CGovernnent was required to
follow the procedure laid down in the Section 6 of the Land
Revenue Act before passing the order ~dated June 29, 1991
approvi ng the proposed schene.

As regards diversion of the lland from agricultural use
to non-agricultural wuse for construction of wvillas, it is
not disputed that under Section 95 of the Land Revenue Act
the power to grant the necessary permssion is conferred on
the Deputy Conm ssioner. The Hi gh Court has held that in the
present case the said power was not exerci sed by the Specia
Deputy conmi ssi oner but was exercised by the State
Governnment and that the State Governnment was not conpetent
to exercise the said power Section 95. In taking this view
the High Court has failed to note that it was not a case of
di version of use of an isolated piece of agricultural land
by an individual. This was a case where di version of sue was
sought in respect of a large nunber of plots of land. The
matter required examnation from various aspects and a
conposite view had to be taken after ascertaining the views
of the concerned departnents. The State Governnent ~ al one
could do so and, therefore, the matter was required to be
consi dered by the State Governnent. Before taking a decision
on the matter the State Governnent had obtained the views of
the special Deputy Comm ssioner with regard to diversion of
use of the lands wunder Section 95 of the Land Revenue Act,
as well as the Karnataka State Pollution Control Board, the
Director of Town Planning, the Bangalore Metropolitan
Devel opnent authority and the Water Supply and Sewerage
Board. After taking into consideration the views of these
departrments the order dated June 29, 1991 was passed. Since
the Special Deputy commi ssioner in his letter dated May 10,
1991, had expressed the opinion that conversion could be
allowed it cannot be said that the Special Deputy
Conmi ssi oner has not exercised the power conferred on him
under Section 95 of the Act and the said power has been
exercised by the State Governnent. The State Government has
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taken note of the views of the Special deputy Conmi ssioner
while considering the matter in the proper perspective. It
cannot, therefore, be said that the order dated June 29,
1991 was not in consonance with the requirenents of Section
95 of the Land Revenue Act.

Shri  Javeli has, however, urged that since under
Section 49 of the Land Revenue Act an appeal l|ies against an
order passed by the Special Deputy Comni ssioner under
Section 95 of the Land Revenue Act and since no specific
order was passed by the Special Deputy Commissioner in the
present case the petitioner-respondents were deprived of
their right to file an appeal against the order regarding
diversion of wuser of ‘the land. In this context, the
subm ssion of Shri Javeli is further that if the matter had
gone to the Special Deputy Conm ssioner for passing an order
under Section 95 of ~the Land Revenue Act the petitioner-
respondents woul d ~have had an opportunity of objecting to
the grant of the permission fro conversion and that the said
opportunity had been denied to them Shri Javeli has invited
our attention to sub-section (3) of Section 95 which
provi des as under : -

"Permssion to di vert may be

refused by the Deputy Comi ssioner

on the ground that the diversion is

likely to defeat the provision of

any law for the tinme being in force

or that it is likely to cause a

public nuisance' or that it is not

inthe interests of the -genera

public or that  the occupant in

unable or unwilling to conply with

the conditions that nay be inposed

under sub-section (4)."

In our opinion, the matters referred to in sub-section
(3) of Section 95 are required to be taken into
consi deration by the Deputy conm ssioner while dealing with
an application seeking permssion for diversion of use of
agricultural land. But fromthe provisions contained in sub-
section (3) of Section 95 we are unable to infer a right in
a nmenber of the public who has no special interest in the
matter to file an objection to an application for grant of
perm ssion to divert the use of agricultural land and to
claiman opportunity to appear and oppose the application
bef ore the Deputy Comm ssioner. |In cases where permission to
divert has been granted under Section 95 and -any _person
feels that the said pernission has been granted in violation
of the provisions contained in Section 95(3) of the Act, it
is open to him to challenge the same bu he cannot claima
right to raise an objection before the Deputy Conm ssi oner
at the stage of ~consideration of the application for
di version. The petitioner-respondents have exercised this
right by assailing the permission for diversion before the
H gh Court. We are, therefore, wunable to accept the
subm ssion of Shri Javeli that the procedure that has been
followed in the present case has resulted in denial of any
right conferred on petitioner-respondents.

The High court has also held that an order for
continuation of the pernission that had been granted earlier
could not be passed since the wearlier order for grant of
perm ssi on had been quashed by the High Court in the earlier
wit petitions filed by the Water Supply and Sewerage Board.
Since the earlier permssion granted by the Special Deputy
Conmi ssi oner had been quashed by the Hi gh court an order for
continuance of that permission could not be passed and the
proper course was to pass a fresh order for grant of
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perm ssion for diversion of use under Section 95 of the Act.
But having regard to the fact that the matter has been
considered by the Special Deputy commssioner and in his
letter dated May 10, 1991 he has expressed the opinion that
perm ssion for diversion can be granted the defect in the
order of the State GCovernnment dated June 29, 1991 is one
relating to formonly and it does not touch the substance of
the matter. The said defect is not such as to call for
interference with the order dated June 29, 1991 in
proceedings instituted by way of public interest litigation
especially when it is found that the said order does not
adversely affect public interest.

For the reasons aforenentioned we are unable to uphold
the i npugned judgnent of the Hi gh Court quashing the order
of the State CGovernnent dated June 29, 1991 giving its
approval to the proposed scheme of DLF

In the result, while G vil Appeals Nos. 4543-45 of 1992
filed by the State are dism ssed as withdrawn, Civil Appeals
Nos. 4546-48 of 1992 filed by DLF ar allowed. The inpugned
judgrment ‘of ~ the High Court is set aside and the wit
petitions filed by the petitioner-respondents are di smissed.
No costs.

l.A Nos. 1-42 in S.L.P. (C Nos. 10914-55/91

The appellant had filed S.L.P.(C) Nos. 10914-55 of 1991
agai nst the judgnent of the Division Bench of the Hi gh Court
dat ed Novenber 28, 1990 in Wit appeal s Nos. 744-85 of 1987.
But after the order of the State CGovernment dated June 29,
1991, the appellant  sought |eave to wthdraw the said
special |eave petitions and by order dated Cctober 8, 1991
the said special | eave petitions were di sm ssed as
wi t hdrawn. subsequently after the passing of the inpugned
judgrment of the Hgh Court dated April 24, 1992 the
appellant has filed I.A Nos. 1-42 in those special |eave
petitions wherein it has been prayed that the order dated
Cctober 8, 1991 dismissing S.L:P.(C) Nos. 10914-55 of 1991
as withdrawmn nmay be recalled and reviewed and/or are
nodified and that the said special |eave petitions may be
restored. Since we are allowing Cvil Appeal Nos. 4546-48 of
1992, I.A Nos. 1-42 in S.L.P(C) Nos. 10914-55 of 1991 do not
survive and the sane are, therefore, disnissed.




