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1. Thi s batch of appeals arises out of a conmon order
passed by the Andhra Pradesh H gh Court whereby and

whereunder the Wit Petitions filed by the appellants
chal l enging the constitutional validity of the explanation

to the definition of the term\023person\ 024 defined in clause
(j) of Section 2 of the Andhra Pradesh Tax on Professions,
Trades, Callings and Enpl oynents Act, 1987 (Act No. 22 of
1987),for short \021the Act\022, as well as Explanation No.l to
the First Schedule of the said Act as anended by Act No. 29

of 1996 have been dismissed. In order to consider as to

whet her the said provisions of the Act suffer from any vice

of unconstitutionality we shall briefly refer to the facts.

BRI EF FACTS:

2. The appellant in C A No.2400/02 is Ms. Shaw Wil |l ace
and Conpany Limted, a Conpany registered under the
Conpani es Act, 1956. It has its principal place of business
at Secunderabad in AP. State. In addition to its principa
pl ace of business at Secunderabad t he appell ant has
branches and stock points where it transacts its business
and stores its goods. At the material time, the appellant
had about 74 stock points, every stock point has been duly
recorded with the registering authority under the A P.
CGeneral Sales Tax Act. It is aggrieved by the notice

i ssued by the first respondent requiring the appellant to
pay profession tax at Rs.2500/- for each of its branches
in AP. for the years 1996-97 and 1997-98. The respondent
al t oget her demanded a sum of Rs. 3,42,000/- at the rate of
Rs. 2500/ - per annum for each of the branches of the
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appel | ant Conpany. The first respondent obviously relied on
the Explanation No. | to the First Schedule to the Act
defining the expression \023person\ 024 which we shall notice
little later. It is under those circunstances the

appel I ant i nvoked the jurisdiction of the H gh Court under
Article 226 of the Constitution of India and prayed for
grant of appropriate reliefs.

3. The appellant in C A No.1994/02 is a banki ng Conpany
engaged i n banking activities having the network of over
300 branches spread throughout India. The appell ant
altogether at the relevant time had branches in 17 pl aces
within the State of Andhra Pradesh. 1t had obtained the
certificate of enrolnent fromthe first respondent at
Hyder abad where it has its principal place of business.
The appel | ant was payi ng Profession Tax in respect of
principal branch at Hyderabad alone. The first respondent
herein issued simlar notices requiring the appellant to
pay Profession Tax of Rs.2500/-"to be paid by each of its
branches inthe State of Andhra Pradesh.

4. The appellant in C A No.1995/02 is a partnership firm
engaged in the business of sale of petroleum products. It
has its principal place of business at Secunderabad in the
State of Andhra Pradesh. 1In addition to its principa

busi ness prem ses, it has other petrol eumoutl ets outside
Hyder abad and Secunderabad. The first respondent issued
simlar notices demandi ng Professi on Tax by treating the
various branches of the appellant firmas a different
person at the rate of Rs.2500/- per annum Each of the
appel | ant\ 022s branch has been treated as a separate person
for the purposes of levy and realization of tax under the
provi sions of the Act.

5. The Wit Petitions filed by each of the appell ant
chal l enging the constitutional validity of the provisions
of the said Act referred to herei nabove cane up before a
Di vi sion Bench of the A P. H gh Court which has upheld the
validity of the provisions.

RELEVANT CONSTI TUTI ONAL PROVI SI ONS AND- SCHEME OF THE ACT

6. Clause (1) of Article 276 of the Constitution enables
a State Legislature to enact a Legislation inposing tax on
prof essi ons, trades, callings and enpl oynents and further
provi des that such | aw nade by a State Legislature shal

not be declared invalid on the ground it relates to tax on
inconme. Clause (2) of Article 276 as it stood prior to the
Constitution (Sixtieth Amendnent) Act, 1988 commands that
the total anpbunt payable in respect of any one person to
the State or to any local authority in the State by way of
taxes on professions, trades, callings and enpl oynents
shal | not exceed Rs.250/- per annum The Constitution
(Sixtieth Arendnent) Act, 1988 enhanced the tax limt
prescri bed under clause (2) of Article 276 and increased it

to Rs.2500/-. The relevant Entry enpowering the State
Legi slature to enact the | aw i nmposi ng taxes on professions,
trades etc. is founded on Entry 60 of List Il to the

Sevent h Schedul e. The purpose of Article 276 is not to
amend that power of State Legislature but to nerely to
provide that such tax is not invalid on the ground that it
relates to a tax on incone.

7. Bef ore we proceed to consider the validity of the
i mpugned provisions of the said Act, it would be
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appropriate to notice the broad schene and rel evant
provi si ons thereof.

SCHEME OF THE ACT:

8. The Andhra Pradesh Tax on Prof essions, Trades,

Cal lings and Enmpl oynments Act, 1987 is an Act to provide for
the levy and collection of tax on professions, trades,
callings and enploynments. Prior to the enactnment of the
said Act profession tax was being levied in the State as
per the provisions of the Hyderabad Minicipal Corporation
(Act No. Il of 1956), the Andhra Pradesh Municipalities
Act, 1965 ( Act No. 6 of 1965) and the Andhra Pradesh G am
Panchayats Act, 1964 ( Act No. 2 of 1964). Those Acts were
bei ng admi ni stered by the Local Authorities. The State
with a viewto rationalize the levy and coll ections of
profession tax and also with a view to inprove the

col l ections of the profession tax enacted a single

conpr ehensi ve | egislation for the |l evy and coll ection of
profession tax. Be it noted, the local authorities, after
the comrencenent of Act, are prevented fromlevying any tax
on professions, trades, callings and enpl oynents. The
object of the Act is to levy tax on professions, trades
etc. Tax is levied onthe person engaged in any profession,
trade, calling etc.

9. Section 2 of the Act contains the definitions. C ause
(j) defines \023person\024. It reads as under
\023(j) \023person\024 means any person who is
engaged i n any profession, trade,

calling of enploynent in the State of

Andhra Pradesh and includes a H ndu

Undi vided Family, Firm Conpany,

Cor porati on or other corporate body,

any society, club or association, so

engaged but does not include any person

who earns wages on a casual basis.

Expl anati on: Every branch of a firm
Conpany, Corporation or other corporate
body, any Society, Cub or Association
shal | be deened to be a person.\024

10. Clause (1) of Section 2 defines \021Profession Tax\022
as a tax leviable under the Act. Section 2(b) defines
\02lasssessee\ 022 as a person or enployer by whomtax is payable

under the Act.

11. Section 4 of the Act is the charging Section
providing for levy and collection of tax on professions,
trades, callings and enpl oynments for the benefit of State.
Section 5 inposes liability on the enployer to deduct and
pay tax on behalf of its enployees. Section 6 provides that
every enpl oyer other than a State or Central Governnent

who is liable to pay tax on behalf of his enployee should
regi ster and obtain a certificate of registration within 30
days of his beconming liable to pay tax fromthe assessing
aut hority.

12. Expl anation No. | to the First Schedul e of the
Act reads:

\ 023Not wi t hst andi ng anything in the

schedul e, every branch of any self-

enpl oyed assessee enunerated in items 2

to 21 of the schedul e shall be deened
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to be a separate assessee for the
pur pose of |evy of profession tax
specified in the schedul e.\024

It is not necessary for the purposes of disposal of
this batch of appeals to notice the other provisions of the
Act .

SUBM SSI ONS:

13. Shri D. A Dave, |earned senior counsel subnitted
that the conpetency of the State Legislature to nake a | aw
relating to taxes for the benefit of the State or other

| ocal authorities therein in respect of professions,

trades, callings or enploynents.is structured by Article

276 of the Constitution and any such |law nmade by the State
Legislature is to be within the four corners of that

Article. ' _The submi ssion was that the total anpbunt payable

in respect _of any one person to the State by way of taxes

on professions etc. shall not exceed Rs.2500/- per annum

The state Legislatureis not conmpetent to treat every

branch of a Conmpany or firm or club etc. as a separate
person for the purposes of |evy and coll ection of

Prof essi on Tax. The branches of a Conpany have no

i ndependent and separate existence. It was submitted that
though there is no definition of \023person\024 in the
Constitution, the meaning of the expression \023person\024 is to
be ascertained fromthe provisions of the General C auses

Act inasmuch as Article 367 of the Constitution provides

the GCeneral O auses Act, 1897 to be nade applicable for

the interpretation of the Constitution. Section 3(42) of

the General C auses Act defines \023person\024 as a Conpany or
Associ ation or body of individual's whether incorporated or
not. Relying on the said definitionit was contended that
branches of Conpany, Association or body of individuals

cannot be treated as a separate person. Shri AV Rangam
adopt ed the subni ssions made by the | earned seni or counsel

14. Shri Anoop G Chaudhary, |earned senior counse
appearing on behalf of the State of A P. contended that the

i mpugned provisions of the Act do not suffer from any
constitutional infirmty. The Legislature is conpetent to
define person and such artificial definitions are not

unknown to | aw. It was submitted that no doubt Article

367 provides that the General C auses Act, 1897 applies

for the interpretation of the provisions of the

Constitution as it applies for the interpretation of an Act

of the Legislature of the Domi nion of India. But the

CGeneral Clauses Act itself is a statute for interpretation

of other enactments, unless there is anything repugnant in

the subject or context. The very definition of \023person\024
provided in Section 3(42) is an inclusive one and it no way
impairs the conpetence of the State Legislature to make law
relating to taxes for the benefit of the State in respect

of professions etc. and define \023person\024 for the purposes of
such | aw.

15. Shri Sanj ay Hegde, |earned counsel for the
I ntervener broadly adopted the subm ssi ons nmade by the
| ear ned senior counsel for the State of Andhra Pradesh.

THE CORE | SSUE
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16 The core question that arises for our
consideration in this batch of appeals is that whether the

Expl anation to the definition of the term\023person\024 defined
under Section 2(j) of the Act and Explanation No.l to the

First Schedule of the Act is violative of the Article 267

(2) of the Constitution.

17. The rul es that guide the constitutional courts in
di scharging their solem duty to declare | aws passed by a

| egi sl ature unconstitutional are well known. There is

al ways a presunption in favour of constitutionality, and a
law wi Il not be decl ared unconstitutional unless the case
is so clear as to be free from doubt; \023to doubt the
constitutionality of a lawis to resolve it in favour of
its validity.\024 Wierethe validity of a statute is
guestioned and there are two interpretations, one of which
woul d make the lawvalid and the other void, the fornmer
must be preferred and the validity of |aw upheld. In
pronounci ng on the constitutional validity of a statute,
the Court' is not concerned with the wi sdom or un-w sdom
the justice orinjustice of the law ~ If that which is
passed into law is wthin the scope of the power conferred
on a Legislature and violates no restrictions on that
power, the |aw must ‘be uphel d whatever a Court may think of
it. [ See \026 Fram N. "Bal sara Vs. Bonbay ].

18. In State of WB. and another vs. E I.T.A India
Ltd. and others ,this court summarized the well settled
principles to determ ne the constitutional validity of the
provi sions of any statute and held

\023 4. |In examning the constitutional
validity of the inpugned provisions of
a statute, it will be useful to bear in
mnd the following well-settled
propositions. If a legislation is
found to lack in legislative conpetence
or is found to be in contravention of
any provision of Part Il or any other
provi sion of the Constitution, the

i mpugned | egi sl ati on cannot escape the
vi ce of unconstitutionality (see
Kesavananda Bharati v. State of Kerala
[ (1973) 4 SCC 225: AIR 1973 SC 1461 ]
and also State of A P. v. MDowell &
Co. [(1996) 3 SCC 709 ]. A challenge
to any statutory provision on the
ground of the classification being
discrimnatory and violative of Article
14 of the Constitution , can be
successfully net on the principle of
reasonabl e cl assification havi ng nexus
to the object of the Act sought to be
achi eved (see: State of Bombay v. F.N
Bal sara [ AIR 1951 SC 318: 1951 SCR

682: (1951)52 Cri LJ 1361 ] and Budhan
Choudhry v. State of Bihar [ AIR 1955
SC 191: (1951) 1 SCR 1045 : 1955 Cri LJ
374]. However, the |egislature enjoys
a greater latitude for classification
inthe field of taxation (see:
Steelworth Ltd. v. State of Assam [1962
Supp (2) SCR 589 : (1962) 13 STC 233,
Gopal Narain v. State of U P. [AIR 1964
SC 370] and Ganga Sugar Corpn. Ltd. v.
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State of U P. [(1980)1 SCC 223: 1980 SCC
(Tax) 90: AIR 1980 SC 286]. No

| egi sl ation can be declared to be
illegal, much | ess unconstitutional on
the ground of being unreasonabl e or
harsh on the anvil of Article 14 of the
Constitution, except, of course, when
it fails to clear the test of
arbitrariness and discrimnnation which
woul d render it violative of Article 14
of the Constitution.(See: Steelworth
Ltd. and McDowell & Co.)

THE LAW MAKI NG PONER OF LEG SLATURE AND CONSTI TUTI ONAL

LI M TATI ONS

19. We-shal |l "bear in mind the well settled principles
and proceed to analyze Article 276 of the Constitution of

I ndi a and i npugned provisions of the Act.

20. Article 265 of the Constitution prohibits |evy of
collection of a tax except by -an authority of |aw, which

means only a valid law. The inplied linmtation is that the

| aw providing for |evy of tax should be one which is a

valid | aw.

21. The Privy Council, in"R-Vs. Burah laid down a
fundanental principle for the interpretation of a witten
Constitution. Lord Selborne in a classic passage observed:
\ 023The Indian Legi sl ature has powers
expressly limted by the Act of the
| mperial Parliament which created it, and
it can, of course, do nothing beyond the
[imts which circunscribe these powers.
But, when acting within those limts, it
is not in any sense an agent or del egate
of the Inperial Parlianent, but has, and
was i ntended to have, plenary powers of
| egi slation, as large and of the sane
nature, as those of Parlianment itself. The
establ i shed of courts of Justice, when a
guestion arises whether the prescribed
limts have been exceeded, nust of
necessity determ ne that question; and the
only way in which they can properly do so,
is by looking to the ternms of the
i nstrument by which, affirmatively, the
| egi sl ative powers were created, and by
whi ch, negatively, they are restricted. If
what has been done is legislation, within
the general scope of the affirmative words
whi ch give the power, and if it violates
no express condition or restriction by
which that power is limted (in which
category woul d, of course, be included any
Act of the Inperial Parlianent at variance
with it) it is not for any Court of
Justice to inquire further, or to enlarge
constructively those conditions and
restrictions.\024
In Kesavananda Vs. Kerala this Court reaffirmed the
correctness of the principle laid down in Burah (supra)
22. I n Bharat Kal a Bhandar Ltd. vs. Minicipa
Commi tt ee, Dhanangaon ,this court held that the provisions
of Article 276 of the Constitution which precludes State
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Legi slature frommaking a | aw enabling a |ocal authority to

i npose a tax on profession etc. in excess of Rs.2500/- per
annum and the said provisionis to be read in the Act or

\ 023t o be deened by inplication to be there as the
Constitution is a paramunt law to which all other laws are
subject.\024 It is further held \023noreover, we nust bear in
mnd the provision of Article 265 of the Constitution which
preclude the levy or collection of a tax except by

authority of |aw which neans only a valid | aw. \024

23. In The Bengal Imunity Conpany Limted vs. The
State of Bihar and others ,this court while recognizing

that the Constitution nmakers by Article 246(3) read with
Entry 54 in List Il of the Seventh Schedule to the
Constitution conferred power on the Legislatures to nmake

law with respect to taxes on the sale or purchase of goods

ot her than newspapers hel'd that-the Constitution at the

same time by Article 286 \023cl anped on the |egislative power
several fetters\024. Likew se Article 276 inposes fetters on
the | aw naking power of a State Legislature in the matter

of making-a law relating to taxes on professions, trades,
callings and enpl oyments. Those restrictions are found in
Article 276 (2) which-conmands that the total anount

payabl e in respect of any one person to the State or to any
one Miunicipality etc. or other local authority in the State
by way of taxes on professions etc. shall not exceed Rs.
2500/ - per annum

24. In Atiabari Tea Co. Ltd. vs. The State of Assam
and others , this court while considering the width and
anplitude of Article 301 observed

\ 023 On the other hand, the opening words
of Art. 301 are very significant. The
doctrine of the freedom of trade,
conmer ce and i ntercourse enunciated by
Art. 301 is not subject to the other
provi sions of the Constitution but is
nade subject only to the other
provisions of Part Xl1l; that neans
that once the width and anplitude of
the freedomenshrined in Art. 301 are
det erm ned they cannot be controlled by
any provision outside Part XiII. This
position incidentally brings out in
bold relief the inmportant part which
the Constitution-nmakers wanted the
doctrine of freedomof trade to play in
the future of the country. It is

obvi ous that whatever may be the
content of the said freedom it is not
intended to be an absolute freedom
absolute freedomin matters of
trade, comrerce and intercourse would

| ead to econonmic confusion, if not
chaos and anarchy; and so the freedom
guaranteed by Art. 301 is nmde subject
to the exceptions provided by the other
Articles in Part Xlll. The freedom
guaranteed is limted in the manner
specified by the said Articles but it
is not limted by any other provisions
of the Constitution outside Part XlII
That is why it seens to us that Art.
301, read in its proper context and
subject to the linmtations prescribed
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by the other relevant Articles in Part

X1, nmust be regarded as inposing a

constitutional limtation on the

| egi sl ati ve power of Parlianment and the

Legi sl atures of the States.\024
(Enphasi s suppl i ed)

25. It is unnecessary to burden this judgnent with
various authoritative pronouncenents of this court wherein
constitutional Iimtations on the |egislative power of

Parliament and the Legislatures of the States have been
recogni zed. The State Legislature undoubtedly is conpetent
to nake a law relating to taxes for the benefit of the
State or other local authorities therein in respect of

pr of essi ons, trades, callings or enploynents. It is
traceable to Entry 60 of List Il of the Seventh Schedul e
but that power of the Legislature to make such a law to

| evy and collect the profession tax is nade subject to the
restricti'ons as provided for under Article 276 (2) of the
Consti tution.

26. Article 276 of the Constitution of India
corresponds to Section 142A of the Governnent of India Act,
1935. The legislative history upon which Section 142A of
the Government of India Act, 1935 was enacted and on which
Article 276 of the Constitution now rests was noticed by
this court in Bharat Kala Kendra (Supra). It is observed

\024. . . . . It is that the legislative
spheres of the Provinces and the Centre
cane to be clearly denmarcated in regard
toitens falling within Lists | and Il
of Schedule VII of the Govt. of India
Act and now to those falling within the
same lists of Schedule VII of the
Constitution. Taxes on professions,
trades, callings and enpl oynents are
taxes on incone and are thus outside
the provincial/ and now State \026 lists
and bel ong exclusively to Parliament
and before that to the Centra
Legi sl ature. Yet under a | arge nunber
of laws enacted before the Govt. of
India Act, 1935 cane into force, power
was conferred on local CGovernnents and
| ocal authorities to inmpose taxes on
such activities. This was obviously in
conflict with S. 100 of the Govt. of
India Act. Wen this was realized

S. 142- A was enacted by the British
Par | i ament which saved the power
conferred by pre-existing | aws but
[imted the anpbunt payable to Rs.50
after 31st March, 1939. A saving was
nmade, however, of pre-existing | aws
subject to certain conditions with

whi ch we are not concerned. The
provisions of this section have been
substantially reproduced in Article 276
of the Constitution with the

nodi fication that the upper limt of
such tax payabl e per annum woul d be

Rs. 250 instead of Rs.50. A tax can be
recovered only if it is \021lpayabl e\ 022 and
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it would be payable only after it is
assessed.

27. The purpose of Article 276 is not to anend the
St at e\ 022s power to tax profession founded on Entry 60 but
is to provide that such tax is not invalid on the ground

that it relates to a tax on incone.

28. A plain reading of Article 276 makes it
abundantly clear that a State Legislature is precluded from
maki ng |l aws enabling the authorities to i npose tax on

prof essions, trades, callings etc. in excess of the

prescri bed ambunt, such llaw if enacted by a Legislature
woul d be in the teeth of Article 276 of the Constitution
The total anobunt payable in respect of any one person to
the State or to any one nunicipality or other |oca
authority etc. in the State by way of tax on profession
etc. shall not exceed Rs.2500/- per annum Entry 60 of

List Il whichauthorizes the State Legislature to nmake a
law relating to tax on profession is to be read along with
Article 276 of the Constitution.” Article 276 is also
declaratory in its nature inasmuch as it declares that
notw t hst andi ng anything contained in Article 246, no | aw
of the Legislature of a State relating to taxes for the
benefit of State etc. in respect of profession, trades etc.
Shall be invalid on the ground that it relates to tax on

i ncore. Li kewi se, (it also declaresthe power of the

Legi slature of a State to nake such laws wth respect to
taxes on professions etc. shall not be construed as
limting in any way the Parlianment\022s power to nake | aws
with respect to taxes on.incone accruing fromor arising
out of profession, trade etc. For the purposes of this
case, it is not necessary to notice the distinction between
tax and profession and inconme. It is well settled that a
tax on profession is not necessarily connected with incone.
A tax on incone can be inposed if a person carries on a
profession, trade, calling etc.  Such a tax on profession
is irrespective of the question of .incone. There is no
other restriction inmposed upon a State Legislature in
maki ng law relating to tax on profession, trade, calling
and enmpl oynent. There can be no doubt what soever that a
State Legi slature cannot nake any |aw to levy and coll ect
profession tax at the rate of nore than Rs. 2500/ - per

person, per annum in view of the restriction in Article
276(2) of the Constitution.

29. We have noticed that Section 4 of the Act which
deals with levy and charge of tax mandates that there shal
be | evied and collected a tax on professions, trades,
callings and enploynments etc. for the benefit of the State
and every person engaged in any profession, trade, “calling
etc. in the State falling under any one or other of the

cl asses specified in Colum (2) of the first Schedul e shal
be liable to pay tax at the rate specified in the
corresponding Entry in Colum (3) thereof. The maxi mum
rate specified in the First Schedul e at which profession
etc. is levied and liable to be paid by every person
adnmttedly does not exceed Rs 2500/- per annum Article
276(2) does not prohibit such levy and collection of tax
fromevery one person not exceeding Rs. 2500/- per annum

30. In East India Tobacco Co. vs. State of Andhra
Pradesh , this court approved WIllis : Constitutional lawto
the effect: \023A State does not have to tax every thing in
order to tax sonething. It is allowed to pick and choose
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districts, objects, persons, nmethods and even rates for
taxation if it does so reasonably.\024
(Enphasi s suppli ed)

31. It is well settled that the power to nake a | aw
with respect to a tax conprehends within its power to |evy

that tax and to determ ne the persons who are liable to pay
such tax, the rate at which such tax is to be paid and the
event which will attract liability in respect of such tax.

This was generally by the charging Sections of the

particul ar tax | aw.

WHETHER THE STATE LEG SLATURE HAS EXCEEDED | TS POVER I N
DEFI NI NG THE \ 023PERSON\ 024 AND THEREBY TRANSGRESSED THE
CONSTI TUTI ONAL LI M TATI.ONS

32. The question which we therefore have to consider
i s whether in the exercise of its power to nmake a | aw

relating to taxes on professions, trades, callings and

enpl oyments - within the State, the Legislature of that State

has the legislative conpetence to define \023person\ 024 engaged
in any profession, trade etc.? The question requiring our
decision is whether the A P. State Legislature is competent

to introduce the fiction-in the Explanation to the

definition to the word \023person\ 024 and al so Expl anati on No. |
to the First Schedul e of the Act? Whether introducing such
fiction, Legislature has exceeded its1egislative power

thereby transgressed the constitutional |initation?

33. We do not find any nmerit in the contention that
the Legislature |acks |legislative conpetence to define

\ 023person\ 024 who is liable to pay profession tax etc. which

i ncl udes every branch of a firm Conpany, Corporation or

ot her corporate body, any Society, Cub or Association, The
term\023person\ 024 is not defined in the Constitution. But
Article 367 of our Constitution provides that the

definitions contained in the General O auses Act apply for

the interpretation of the Constitution. Therefore, we are
required to consider whether the definition of \023person\024 in
Section 3 (42) of the General C auses Act restrict the

power of State Legislature to define the term\023person\024 and
adopt a nmeaning different fromthe definitionin the

General Causes Act. In our considered opinion, the

definition of \023person\024 in General C auses Act, would not
restrict the power of the State Legislature to define a

\ 023person\ 024 and adopt a neaning di fferent fromor in excess of
the ordinary acceptation of the word as is defined in the

General O auses Act.

34. In N. Subranania lyer Versus Oficial Receiver
Quilon & Anr. this Court while considering the question

whet her it was necessary in annul ment proceedi ngs under
Section 53 of the Provincial |Insolvency Act to prove that

the transferor who has been subsequently adjudged an

i nsol vent shoul d have been honest and straightforward in

the matter of transaction inpeached held that even if the
transferor was wanting in bona fides the crucial question
still remains to be answered and unless it is found that

the transferee was wanting in bona fides in respect of the
transaction in question, he cannot be affected by the

di shonest course of conduct of the transferor. The Hi gh

Court in that case had taken the view that the nortgagee

had failed affirmatively to prove its bona fides and the

sai d concl usi on was based upon the consideration that the
CGeneral O auses Act defined \023good faith\024 as \023nothing is
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said to be done or believed in good faith which is done or
beli eved wi thout due care and attention.\024 It is in that
context this Court while analyzing the scope of provisions
of the General C auses Act observed that the Genera

Clauses Act is enacted in order to shorten | anguage used in
parliamentary legislation and to avoid repetition of the
sanme words in the course of the sanme piece of |egislation
\024Such an Act is not nmeant to give a hide-bound neaning to
terns and phrases generally occurring in legislation. That
is the reason why definition section contains words |ike
\021lunl ess there is anything repugnant in the subject or
context.\ 022 Wrds and phrases have either a very narrow
significance or a very wde significance according as the
context and subject of the legislation requires the one or
the other meaning to be attached to those words or
phrases.\ 024 The Court recognized that the legislature is
entitled inits wisdomto give a special definition of the
terns already definedin the General C auses Act and
different fromthe one in the General Causes Act. It is
observed the definition of \023good faith\024 in the Cenera
Cl auses Act woul d have been applicable to the Linitation
Act also but the legislature in its wi sdomhas given a
speci al definition of \023good faith\024 different fromthe one
in the CGeneral C auses Act advisedly.\024

35. I n Hasnukhal al Dahyabhai & Ors. ~ Versus State of
Gujarat & Os. interpretation of Articles 31A and 31B of
the Constitution of India in relationto the Qujarat
Agricultural Land Ceiling Act, 1961 came up for

consi deration. The Gujarat Agricultural Land Ceiling Act,
1961 conceives of each V\023person\024 holding land in the single
unit whose hol ding nust not exceed the ceiling limt.
Section 2, sub-section (21) says: \023person\024 \023incl udes a
joint fam |y\024. This has been done apparently to make it
clear that, in addition to individuals, as natural persons,
famlies, as conceived of by other provisions, can also be
and are persons. It was argued that the concept of the term
\ 023person\ 024 havi ng been fixed by the General C auses Act, this
concept and no other nust be used for interpreting the
second proviso to Article 31A of the Constitution of India.
This Court hel d:

\02310. It is true that, but for the

provi sions of Section 6, sub-section (2) of
the Act, the term\023person\ 024, which includes

i ndi vidual s, as natural persons, as well as

groups or bodies of individuals, as

artificial persons, such as a famly is,
the entitlenent to the ceiling area would

be possessed by every person, whether

artificial or natural. In other words, if

Section 6(2) of the Act was not there, each

i ndi vi dual menber of a family would have

been entitled to hold land upto the ceiling

[imt if it was his or her legally separate

property. This follows fromthe obvious

neani ng of the term\023person\ 024 as well as the

i nclusive definitions given both in the Act

under consideration and in the CGenera

Cl auses Act.\024

36. The expression \023person\024 is enployed in nore than
one Article of the Constitution of India. W shall not

refer to all those Articles where the expression \023person

has been used. It would be enough to notice Articles 20,

21, 22 and 226 of the Constitution of India where it has




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

14

been used. The provision of the General C auses Act, 1897
which is applicable for the interpretation of the

Constitution as provided for under clause (1) of Article

367 itself restricts the applicability of the Act and nakes

such an application subject to the context as otherw se nay
require. The trinity of Articles 20, 21, 22 broadly

guarantee the personal liberties against the State to

i ndi vidual person. They are not guaranteed to all those who

are included in the definition of \023person\024 under section 3
(42) of the General C auses Act. \023Person\024 under Section 3
(42) of the General C auses Act shall include any conpany

or associ ation or body of individuals whether incorporated

or not. Does it nean that the H gh Court is entitled to

issue a wit or order or direction under Article 226 of the
Constitution agai nst every \023person\024 under Section 3 (42) of
the CGeneral C auses Act? It is well settled that the

renedy avail abl e under Article 226 is a public | aw renmedy

and a wit and does not |ie against a person not

di scharging public l'aw duties. It is thus clear that the
definition of \023person\ 024 under Section 3 (42) of the Genera
Cl auses Act is not applicable automatically to interpret

the provisions of the Constitution unless the context so

requi res and makes that definition applicable.

37. Section 3 of the General C auses Act, 1897 itself
says that unless thereis anything repugnant in the subject
or context the term\023person\024 shall" i ncl ude any conpany or

associ ati on or body of individuals, whether incorporated or

not. The word \023i ncludes\ 024 is often used in interpretation
clauses in order to enlarge the nmeaning of the words or

phrases occurring in the body of the \023statute\024. \023When it
is so used, these words and phrases nust be construed as

conpr ehendi ng not only such things as they signify

according to their nature and inport but also those things

which the interpretation clause declares that they shal
include.\024 [ See \026 The Conmissioner of |ncone-tax, Andhra
Pradesh Vs. Ms Taj Mahal Hotel, Secudnerabad

38. In our considered opinion, the Legislature is not
denuded of its conpetency to define the term\023person\ 024
differently fromthe definition of that termin the Genera

Cl auses Act, 1897. There are many illustrations show ng

that the sane words have been used in different senses in
different context. It is not unconmon practice for the

Parlianment or State Legislature to define \023person\024 in'the
Act and create an artificial unit by fiction. For instance,
Section 2 (31) of the Income-Tax Act, 1961 defines \023person\024
including (a) an individual, (b) a H ndu undivided fanly,

(c) a Company, (d) a firm (e) an association of persons or

a body of individuals, whether incorporated or not, (f) a

| ocal authority and (g) every artificial juridical person,

not falling within any of the preceding sub-clauses and the

same is much wider than the term\023person\ 024 as defined in the
General C auses Act.

39. The definition of \023person\024 in Section 3 /(42) of
the General C auses Act is undoubtedly illustrative and not
exhaustive. The well known rule of interpretation

regardi ng such inclusive definitions has al ways been to

treat the other entities, who would not otherw se have cone
strictly within the definition, to be a part thereof,

because of illustrative enactment of such definitions. The

| egislature is conpetent inits wisdomto define \023person\024
separately for the purposes of each of the enactnent and
different fromthe one in the General d auses Act and

create an artificial unit. The definition of \023person\024 in
the General O auses Act woul d not operate as any fetter or
restriction upon the powers of the State Legislature to
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define \023person\024 and adopt a neaning different from as
defined in the General C auses Act.

40. In our view, Entry 60 in List Il gives the
outline of the subject matter of |egislation and therefore,

the words in the Entry are to be construed in their wi dest

anpl i t ude. The field of |legislation covered by the Entry

is not to be narrowed down in any way unless there is

anything in the Entry itself which defines the lints

t her eof .

41. The inmpugned provisions are nmerely concerned with
specifying different assessable units for purposes of

assessment of profession tax and inposition of the |evy.

It is well settled and cannot be disputed \023that the
Legi sl ature can sel ect persons, properties, transactions

and objections for the inposition of levy and for that

purpose classify as many different assessing units as it

coul d reasonably think necessary\ 005\ 005\ 005\ 024 [ See - Walth Tax
O ficer Versus C K Mmed Kayi

42. Shri® A. V. Rangam | earned counsel relying on the
deci sion ‘of 'this Court in English Electric Conmpany of India

Ltd. Vs.  The Deputy Commercial Tax Oficer subm tted

that the branches of a company have no i ndependent and

separate exi stence. The conpany is one entity but its

branches are not separate entities. The subm ssion was that

the definition of \V023person\024 has the effect of destroying the
| egal identity of the conmpany. The definition of \023person\024
creates an artificial entity unknown to law. ‘W find no
substance in the subni ssion so made by the | earned counse

for the appellant. The observations of this Court in

Engl i sh El ectric Conpany of India Ltd. (supra) that the
appel | ant conpany therein was \023one entity and it carries on
busi ness at different branches. Branches have no

i ndependent and separate entity. Branches are different
agenci es\ 024 is to be understood in the proper context. The
appel | ant company therein had branches at different places.

The buyer at Bomnbay ascertai ned quotations for goods from

the Bonbay branch. The Bonbay branch referred the enquiry

to its Madras factory and on receiving reply quoted the

prices and the Bonbay buyer placed orders for the goods

wi th the Bonbay Branch but the goods were despatched from

Madras though in the nane of Bonbay Branch at the risk of

the Bonmbay buyer. It is under those circunstances this

Court observed that when a branch of a conpany forwards a

buyer\ 022s order to the principal factory of the company and
instructs themto despatch the goods direct-to the buyer

and the goods are sent to the buyer under those

instructions it would not be a sale between the factory and

its branch. The observations so made have no bearing

what soever on the issue with which we are concerned in the
present case.

43. The appel | ant - conpany herein conti nues to be
conpany w thin the meaning of Section 3 of the Conpanies

Act, 1956 which defines the \023conmpany\ 024, \023exi sti.ng conpany\ 024,
\ 023private conmpany\ 024 and \023public conmpany\ 024 for the purposes of
the Conpanies Act. Its status as one entity continues to be

the sane. It is only for the purposes of the present Act

vi z. Andhra Pradesh Tax on Professions, Trades, Callings

and Enpl oynents Act, 1987 even its branches are treated as

a \023person\ 024 enabling the authorities to |l evy and coll ect

pr of essi on t ax.

44, Before parting with the case we are required to
state that a challenge to the inmpugned provisions was

nmounted on the basis of Article 14 of the Constitution of

India in the Hgh Court. It was contended that the Andhra
Pradesh State Legislature in enacting the definition to the
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word \ 023person\ 024 and al so Explanation No. | to the First
Schedul e of the Act acted arbitrarily and irrationally and
thereby violated Article 14 of the Constitution of India.

That contention was rejected by the H gh Court. The said
contention is not urged before us. Therefore, we express no

opi nion on the sane.

CONCLUSI ON

45, For the aforesaid reasons, we hold the definition
of the word \023person\024 in the inpugned Expl anation and al so
Expl anation No. | to the First Schedule of the Act is not
intended to tax a person at a rate higher than Rs.2500/-

per annum per person, but to treat even a branch of a

firm conpany, corporation or other corporate body, any

soci ety, club or association as a separate person, and
therefore, a separate assessee within the nmeani ng of

Section 2 (b) of the Act and the Andhra Pradesh State
Legi sl ature has undoubtedly the conpetency to adopt such a
devi se of ‘taxation. The Andhra Pradesh State Legislature

did not violate the nandate of Article 276(2) of the

Consti tution.

45, In the result, the appeals are dism ssed with no
order as to costs.




