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1. These appeal s are directed against the Full Bench decision of
the H gh Court of Andhra Pradesh in Wit Petition Nos.5922 & 6360
of 1999 by which the Full Bench has set aside the order of the
Andhra Pradesh Administrative Tribunal at Hyderabad. Hence, the
present appeal s.
2. Shorn of detailed facts, principal question arises for our
consideration is the validity of the rule by which retrospective
seniority benefit was given to the Junior Engineers by G O M. No.54
Irrigation (Service IV-2) dated 15.2.1983. Rel evant amendnent
which is the subject nmatter of present controversy reads as under

" In exercise of the powers conferred by the
proviso to Article 309 of the Constitution of India, the
Governor of Andhra Pradesh hereby nakes the
foll owi ng anendnents to the Special Rules for the
Andhra Pradesh Engi neering Service, issued in
G O Ms. No.285 PWD, dated 22.2.1967 and as
subsequently anended fromtinme to tine.
2. The anmendnents hereby rmade shall be deened
to have conme into force fromthe 28th February, 1972

ANMENDNMENT
In the said Special Rules :
(1) In Rule 2, the entry in colum 2 of-the Table

agai nst category-6 Juni or Engineers, shall be lettered
as Clause (a) and after it is so lettered the follow ng
entry shall be added namely:

"(b) Recruitnment by transfer of Supervisors of
the Andhra Pradesh Engi neering Subordinate
Servi ce who have acquired the B.E. or AMI.E
(I'ndia) qualification and who are approved
probationers in that category.
NOTE : The Provisions of CGeneral Rule 6 shall not
appoi ntnent either by the direct recruitment or by
transfer to the category of Juni or Engi neers".
2. In colum (2) and of the Table wunder rule 4
agai nst the category of Juni or Engi neers, the
following entries shall be added at the end nanely:
Recruitnment by transfer Miust possess B.E
or AMI.E,
(I'ndia) qualification
in Cvil or

Mechani cal Engi neeri ng.
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3. After Note (2) below the Table under Rule 4 the
followi ng shall be inserted namely :

Note (3) A Supervisor who is appointed by transfer
as Juni or Engi neer on or after 28.2.1972 shall be
entitled to count 1/3rd of the Service rendered as
Supervi sor before appoi ntnent as Juni or Engi neer,
subj ect to a maxi num of 4 years wei ghtage for the
pur pose of conputing the service as Junior Engi neer
which will render eligible for consideration for
promoti on as Asst. Engi neer, and subject to the
foll owi ng conditions:

(1) The seniority of a Supervisor, who is
appoi nted as Juni or Engi neer shall be fixed in the
category of Junior Engineers with reference to the
noti onal date arrived at after giving weightage of
servi ce aforesaid;

(i) A Supervi sor who i s appointed as
Juni or /Engi neer shall put in a mninmmservice of
one year on duty asJunior Engineer, after such
appoi ntnent, and a total service of five years as
Juni or Engi neer, inclusive of the period given as
wei ght age to becone eligible for pronotion as Asst.

Engi neer;
(i) No Supervisor shall ordinarily be
eligible for appointnent as Juni or Engi neer, unless
he has put in a mninumservice of three years as
supervi sor;

(iwv) A Supervisor with | ess than three
years of service, whois appointed as Junior
Engi neer for any special reasons-shall not be entitled
to any wei ghtage of his past service as Supervisor"™.

3. This litigation has a very long history and we will refer to
rel evant part of the history in our judgment wherever it is necessary
but the core issue before us is the validity of this Rule. This rule was
chal | enged by the direct recruit Junior Engineers comng from
various parts of the State before the Andhra Pradesh Adm nistrative
Tri bunal , Hyderabad by filing various original applications. A
prelimnary objection was raised that the original applications were
not mai ntainable as the Tribunal has no jurisdiction to examine this
controversy as the rule had already been up-held by this Court in

Devi Prasad & Os. v. Governnent of Andhra Pradesh & Os.

etc. [ 1980 Supp. SCC 206] and State of Andhra Pradesh & Anr.

v. K S Miralidhar & Os. etc. [(1992) 2 SCC 241]. As against this, it
was contended that in both these cases anendnent to the rule was

not in issue and what was in issue was only  the executive
instructions issued prior to the anendrment. It was subnitted that the
matters were not decided on nerits.

4, The question of seniority and pronotion in the Engi neering
Department of the State of Andhra Pradesh has been draggi ng since

| ast 40 years. It was also pointed out that at the tine of formation of
the State in the year 1956, there was a single P.WD. Engineering
Department. The Madras Engi neering Service Rules issued in

G O Ms. No. 2690 Public (Services) dated 28.9.1953 applied to the
State Services which included the category of the post of Assistant
Engi neer ( now cal |l ed as Deputy Executive Engineer) as the initial
category. The appointnment to the other higher categories in the State
Service |ike Executive Engi neer, Superintendi ng Engi neer and Chi ef
Engi neer was being made by pronotion fromthe imediate |ower
category. The Madras Engi neering Subordinate Service Rules franed

in GO M. No.2732, Public (Services) dated 30.9.1953 governed the
condi tions of service of the subordinate Services which included the
posts of Juni or Engi neer, Supervisor, Draughtsman Grade | etc.

These Rules were continued in the State of Andhra Pradesh with

sui tabl e adaptation. In the year 1960, four separate Engi neering
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Departnments were formed. The Andhra Pradesh Engi neering Service

Rul es, 1966 were issued on 22.6.1967 under proviso to Article 309

of the Constitution of India which replaced the Madras Rul es.
Thereafter, separate Rul es under proviso to Article 309 of the
Constitution were also framed in the State known as Subordi nate

Engi neering Service for other three Engineering Departnents

nanely, R & B Departnent, Public health and Minici pal Engi neering
Depart nent and Panchayat Raj Engi neering Departnment. In Madras
State, the posts of Junior Engineer and Supervisor were both in
Subor di nat e Engi neering Service and they were carrying the sane

pay scale. |If a Graduate was recruited he was described as a Junior
Engi neer and given a higher start in the same pay scale. A diplom
hol der on recruitment was described as a Supervisor and was pl aced

in the same scal e of pay, but the nomenclature of both of themwere
different i.e. Engineering Graduates were called Juni or Engi neers and
Di pl ona hol ders were cal | ed Supervi sors. Bot h were di schargi ng
simlar duties. The eligibility criteria for recruitment by transfer to the
post of Assistant Engineer ( now Deputy Executive Engineer) in the
State Service  was five years of service for Junior Engineers and ten
years of 'service for Supervisors. The Supervisors on being re-

desi gnat ed _as Juni or Engineers in order to protect their earlier
service and for the purpose of eligibility for appointnment by transfer
as an Assistant Engi neer, were given suitabl e weightage of

Supervi sors’ service. Subsequently, on 9.6.1971, Covernnent of
Andhra Pradesh took a decision to constitute a separate category of
Juni or Engi neers distinct from Supervisors and the posts of Junior
Engi neers were nade gazetted and they becane part of the State
Service i.e. the Junior Engineers were designated in the State
Servi ce whereas the Supervisors continued to be in the Subordinate
Service. The selection for direct recruitment for both the posts was
through the State Public Service Comm ssion. The State Service

Rul es were anmended and the Juni or Engineers were included in the
State Service as category 6 after the Assistant Engi neers and
amendnment was given retrospective effect from 28.2.1972.

Therefore, the Junior Engineers becanme the feeder category for
appoi nt nent by pronotion as Assistant Engineers. Likew se

amendnment was brought about in the Subordi nate Service Rules

al so and for appointnment to the post of Assistant Engineer

Supervi sors and Draughtsnmen were also nade eligible and that

Juni or Engi neer who has put in five years of service was nade
eligible for appointment by pronotion to the post of Assistant

Engi neer. Some representations were nade by the Supervisors

seeking relief for pronotion by transfer of Assistant Engi neer
Therefore, on 15.6.1972 the State Governnent amended the Andhra
Pradesh Engi neering Service Rules and decl ared that the

amendnment was to cone into effect from2.1.1968 till 29.2.1972,

This was the period prior to the post of Junior Engi neer being made
gazetted. By virtue of this amendnent the Supervisors who had
obt ai ned Graduate qualification and were designated as Juni or

Engi neers prior to 28.2.1972, were to be given weightage of earlier
service in the cadre of Supervisors for the purpose of eligibility for
appoi ntnent by transfer to the post of Assistant Engineer in the State
Service. Thereafter, sone devel opnent took place and Article 371-D
of the Constitution, a special provision in the Constitution wth respect
to the State of Andhra Pradesh was introduced by the 32nd
Constitutional anmendnent in 1974. Then agai n some Supervisors

nmade representations with regard to giving the sane benefit to the
Juni or Engi neers who had acquired Graduate qualification

Government of Andhra Pradesh felt persuaded and i ssued G O M.

No. 451 dated 10.6.1976. The Supervisors who had acquired

Graduate qualification while in service should be appointed
temporarily as Junior Engi neers prospectively with i medi ate effect
and accordingly the Chief Engineer was directed to take necessary
steps. |In consequence thereof, other issue relating to weightage of
seniority was al so exanmi ned by the Government and Gover nnent
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i ssued an order indicating that the Supervisors who have acquired
Graduate qualification nmay be appoi nted as Juni or Engi neers on or
after 28.2.1972 subject to availability of vacancies in the cadre of
Juni or Engineers. It was also nentioned in the order dated 18.7.1977
that the Juni or Engineers will not be entitled for appointnent as
Juni or Engi neers automatically fromthe date of acquisition of degree
qualification and a supervisor who is appointed as Juni or Engi neer
woul d be entitled to count one-third of the service rendered by him
bef ore his appoi ntnent as Juni or Engi neer, subject to a maxi num of
four years for the purpose of conputing his service as Junior

Engi neer whi ch would render himeligible for consideration for
promoti on as Assi stant Engi neer. It was al so decided by the sane
conmuni cati on dated 18.7.1977 that the seniority of the Supervisors
for appointnent as Juni or Engineers would be fixed with reference to
the notional date arrived at after giving wei ghtage of service. It was
al so mentioned that the Supervi sor who was appoi nted as Juni or

Engi neer should put in one year of service as Junior Engineer for
becomi ng eligible for pronotion as Assistant Engineer. It was al so
nmentioned t hat no Supervi sor should be eligible for appointnment as
Juni or Engineer unless he has put in three years of service as
Supervi sors. This was an _executive instruction and the Gover nnent
was nmoved for necessary amendnent in the Andhra Pradesh

Engi neering Service Rules. ~Rules were amended and in the rule

direct entry in colum 2 of the table against category 6- Junior

Engi neer shall be i'ncluded as clause (a) and after this clause (b)
shoul d be inserted with recruitnment by transfer of Supervisors of
Andhra Pradesh Engi neeri ng Subordi nate service who have

acquired B.E. or AAMI.E qualification and who are approved
probationer in that category. Note 3 which is nore rel evant reads as
under :

" NOTE (3) A Supervisor who i's appointed by

transfer as Juni or Engi neer on or after 28.2.1972

shall be entitled to count 1/3rd of the service rendered

as Supervi sor before appoi ntnent as Junior

Engi neer, subject to a maxi mumof 4 years

wei ght age for the purpose of conputing the service

as Juni or Engi neer, which will render eligible for

consi deration for pronotion as Assistant Engi neer

and subject to the follow ng conditions :-

(i) The seniority of a Supervisor who is
appoi nted as Juni or Engineer shall be fixed in the
category of Junior Engineers with reference to the
notional date arrived at after giving weightage of
servi ce aforesaid;

(ii) A Supervi sor who is appointed as
Juni or Engi neer shall put in a mninmservice of
one year on duty as Junior Engineer, after such
appoi ntnent and a total service of five years as
Juni or Engi neer, inclusive of the period given as
wei ght age to becone eligible for pronotion as Asst.

Engi neer;

(iii) No Supervisor shall ordinarily be
eligible for appointnent as Juni or Engineer, unless
he has put in a mninumservice of three years as
Super vi sor;

(iv) A Supervisor with |l ess than three
years of service, who is appointed as Junior
Engi neer for any special reasons shall not be
entitled to any wei ghtage of his past service as
Supervi sor."

5. By virtue of this anendnent the Supervisors who had done
graduation during his service career and al so appoi nted as Juni or
Engi neer was eligible for pronotion for the post of Assistant
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Engi neer provided he fulfilled all the necessary criteria as quoted
above. Thereafter, in this background, on 15.2.1983 CGovernnment of
Andhra Pradesh brought the anendnent which is the subject matter
of challenge in these appeal s.

6. Aggri eved against this notification, direct recruit Engineers filed
original applications before the Andhra Pradesh Adm nistrative
Tri bunal . The Tribunal after considering the natter concluded that

the Rules framed under G O Ms. No.54 Irrigation (Service |V-2)

Depart ment dated 15.2.1983 giving retrospective effect from 1972,

the introduction of the note under Category-6 in Rule 2 by excl uding
the applicability of General Rule 6; introduction of Note 3 under Rule
4 providing for weightage in seniority in the cadre of Juni or Engi neers
for those appointed by transfer fromthe post of Supervisor and the
excl usion of Juni or Engi neers appointed by transfer from Supervisors
fromthe requirenent of being put on probation under special rule-6
were void and they were quashed. Certain other directions were

given by the Tribunal with which we are not concerned. Aggrieved

agai nst-this order of the Tribunal, Special Leave Petitions were filed
before thi's Court by S.Ranallaian and others which cane to be

regi stered as Civil Appeal No.387 of 1997 and was di sposed of by

this Court by order dated 15.1.1997. This Court after considering
the matter, observed that prelininary objection was raised before
the Tribunal with regard to the maintainability of the proceedi ngs on
the ground that the Tribunal had no jurisdiction to exam ne the
controversy as it had already been settled by this Court in Devi
Prasad and K. S. Muralidhar (supra), though the Tribunal held that
prelimnary objection was wi thout any substance and overrul ed the

same on the ground that in Devi Prasad and K S.Miralidhar (supra)

the controversy was that both the posts of Juni or Engi neer and
Supervi sor were in subordinate cadre and were governed by the

sanme rules for the period prior to 1972 and that after 1972 the post of
Juni or Engi neer was nmade a gazetted post in the State service. So

far as Muralidhar’'s case was concerned, the controversy about the
effect of executive instructions in G O Ms. No.451 of 1976 and

G O Ms. No.559 of 1977 were considered but neither the amendnent

to the statutory rules providing for direct recruitnent nor the effect of
the Presidential order was brought to the notice of this Court by the
State CGovernment. Therefore, for this reason the Tribunal held that
both the aforesaid decisions did not exanmine the validity of the

Rul es. The Tribunal also took into consideration the decision of this
Court in Venkata Reddy’s case (AIR 1993 SC 2306) and

Nar ayanan’s case (AR 1991 SC 55). It was also brought to the

notice of this Court that the decision given by the Tribunal on
1.8.1983 concluded this question where the validity of the rule was
uphel d and that judgnent was binding on the Principal Bench of the
Tri bunal which di sposed of the case by the judgnent dated

15.6.1995. It was submitted that judgnent dated 1.8.1983 was not
consi dered by the Full Bench of the Tribunal and the previous

j udgrment of the Bench ought to have been considered by the

subsequent Bench. This Court observed that conflict in the decision
by two Benches is apparent therefore, this Court quashed the

judgrment dated 15.6.1995 and renitted the matter back to the

Tri bunal to decide the question of validity of the inmpugned rules
keeping in view the earlier judgment of the Tribunal dated 1.8.1983.
On being remanded by this Court, the matter again went to the

Tri bunal and the Full Bench of the Tribunal by its order dated
11.12.1998 exanmined the validity of the aforesaid rule and affirnmed
the validity of the rule and observed as foll ows:

" (1) The Junior Engineers on acquisition
of Degree qualification in Engineering would be
entitled for weightage of those appointnents are
made or deenmed to have been nade under the rules
providing for such appoi ntnents and wei ghtage with
reference to their dates of appointment ( not with
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reference to acquisition of degree qualification)
agai nst a vacancy in the cadre of Juni or Engi neer

(2) The CGovernnent is advised to
consider fixing ratio between direct recruits and those
appoi ntees by appointment by transfer to the post of
Juni or Engi neer ( now Assistant Executive Engi neer)
to the post of Assistant Engineer ( now Deputy
Executive Engi neer)."

7. Aggri eved against this order dated 11.12.1998 passed by the
Tribunal, wit petitions were filed before the H gh Court of Andhra
Pradesh and the Full Bench of the High Court of Andhra Pradesh
reversed the judgrment of the Tribunal dated 11.12.1998 by its order
dated 23.11.2001 and ultinmately the Full Bench concluded as foll ows:

" We are, therefore, of the opinion that the
i mpugned rule to the extent challenged is violative of
Articles 14 and 16 of the Constitution of India in so
far as vested right of the junior engineers who are
senior to themis sought to be taken away"

8. It was al so observed that the weightage can be given only from
the date of the appointment of the Juni or Engineers. The net result of
this decision of the Full Bench of the Hi gh Court was that the
retrospective effect of the rule would result in hardship to direct
recruit but the rule can be applied w th prospective effect. Hence,
aggri eved agai nst this judgment supervisors have filed present

appeal s.

9. We have heard | earned counsel for the parties and
perused the records. The principal subm ssion of |earned senior

counsel for the appellants was that after decision given in the case of
Devi Prasad and K. S. Muralidhar (supra) it was not proper for the

Ful | Bench of the H gh Court to have reversed the judgment of the

Full Bench of the Tribunal. Learned counsel submitted that in view of
the clear decisions of this Court cited above, the question of validity
of the rule is beyond the challenge and the Full Bench of the High
Court has not properly considered the decisions in Devi Prasad’s

case and K S.Muralidhar’'s case (supra), which has caused

m scarriage of justice. Therefore, in this background, we shal

exam ne the validity of the aforesaid Rul es and various decisions of
this Court to see whether the validity of the Rules is no nore res

integra or not. In this light we would first consider the first decision in
point of tinme i.e. Devi Prasad s case (supra).
10. The controversy whet her wei ghtage can be given to

Juni or Engi neers who have acquired graduate qualification is ragging
right from 1967 which led to filing of wit petition and ultimtely
reached to this Court in the case of Devi Prasad & Ors. (supra). /In
Devi Prasad’ s case, sanme question cane up for consideration in
relation to A P. Engi neering Subordinate Service Rules, for post of
Supervisor. |In that case diploma holders were recruited as

supervi sors and degree holders were recruited as Juni or Engi neers.
They were di scharging substantially sanme functions. However, for
promotion to the post of Assistant Engi neer, a degree hol der who put
in five years’ service was eligible while for diploma holders, minimm
service of 10 years was prescribed. Thereafter, the Governnent vide
GOVs No.893 laid down that if a Supervisor acquires a degree while

in service and renders service as Supervisor, he would be given

wei ght age as Juni or Engineer for half the period of his service as
Supervi sor subject to a maxi num of four years for pronotion to the
post of Asstt. Engineer. This was challenged on the envil of Articles
14 and 16. The relevant note appended to Rule reads as under

"Note 2\ 027Supervi sors who acquire, while in service

B.EEMI.E (India) qualification shall be entitled to

count 50 per cent of their service rendered as

Supervi sor prior to acquisition of such qualification
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subject to a maximumlimt of 4 years as if it had
been in the post of Junior Engineers for the purpose
of consideration for appointnent by transfer to the
post of Assistant Engi neer from Juni or Engi neers

and subject to the follow ng conditions :

(1) They shoul d render a m ni mum servi ce of one
year after acquisition of B.E. or AMI.E

(I'ndia) qualification:

(2) They shoul d be considered to have been

pl aced bel ow the list of the Junior Engineers

of the year after giving wei ghtage as indicated
above.

(3) They should put in a total service of 5 years
as Juni or Engi neer inclusive of the period

gi ven as wei ght age.

(4) The benefit of weightage given above shall be
gi ven effect for the purpose of-all selections

that are made by Public Service Conm ssion

pertaining to the years from 2nd January,

1968 onwards till 28th February, 1972."

In that context, Their Lordships held

"To deci de what wei ghtage should be given as between

two categories of Governnent servants rendering

somewhat simlar kind of service. In the present case,
there may be truth'in the case of the appellants that they
are hit hard because of the new rule. Dr. Chitale tried to
convince us of the hardship that his client sustain
consequent on this rul e-and wei ghtage conferred thereby.
But nmore hardship without anything arbitrary in the rule
does not call for judicial intervention, especially when it
flows out of a policy which is not basically illegal
However, government nust be interested in keeping its
servants specially in strategic areas |ike engineering
contended and efficient. In so produci ng contentrent, it
nmay have to evolve a flexible policy which will not strike a
group as inflicting hardship on them"

It was further held :

"I n the present case the Supervisors and the Junior

Engi neers were discharging substantially simlar
functions; the Supervisors were eligible to get the specia
wei ghtage only if they acquired an engi neering degree

and the weightage to be given was only for half of the
peri od they had served as Supervisors. |n spite of the
two di scharging substantially sinilar functions there was
i nequality of opportunity in matters of pronotion of ‘the
Supervisors vis-‘-vis the Juni or Engineers and, therefore,
the government tried to mtigate the hardship by fram ng
the weightage rule. Thus, in the |ight of the wi de

experi ence and basic qualification of the Supervisors,
there is nothing capricious in giving themthe linted
benefit or wei ghtage under the new rule. The weigtage
rule is not, therefore, violative of Articles 14 and 16."

11. Validity of this Rule was upheld by this Court. Their
Lordshi ps observed "in the light of their w de experience and basic
qualification, we are unable to say that there is anything capricious in
giving themthe limted benefit or weightage under the new rule."
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Therefore, the controversy of giving themthe benefit of the service as
a supervisor to the extent of 50 per cent after obtaining degree and
maxi mumlimt of four years was upheld way back in 1980 by this
Court.

12. Simlarly, again this matter canme up before this Court in
the case of K. S. Murlidhar (supra) and al so a wei ghtage of four years
in respect of upgraded Junior Engi neer was held to be reckoned from
the date of appointnent and not fromthe date of their acquiring the
degree qualification and on the basis of that, notional date has to be
arrived at for fixation of seniority. The case of Devi Prasad (supra)
was reiterated and reaffirned. Though a question with regard to
Speci al Qualifying Test was al so there but we are not concerned with
that. There is also a GOV No. 451dated June 15, 1976 cane up for
consideration. This was with regard to appoi nt nent of Supervisors
who acquired graduate qualification while in service. |In that context,
the CGovernment |aid down a policy which will speak for itself. The
Covernment Order reads as under

" GOVERNVENT OF ANDHRA -PRADESH

ABSTRACT

Est abl i shment\ 027l rrigati on and Power Departnent\027

Appoi nt ment of Supervi sors-who have acquired G aduate

Qualification as Junior Engi neers\ 0270 der s\ 0271 ssued.

Irrigation and Power (Ser.l1) Department G O Ms.

No. 451 Dated: 10-6-1976

ORDER:

Consequent on the declaration of the posts of Junior

Engi neers as Gazetted with effect from 28.2.1972, the

upgradati on of Supervisors who acquired G aduate

Qualification while in service, as Junior Engineers,

ceased. Since then representations have been nmade to

Government by several Associations that the benefit of

upgr adati on shoul d be extended al so to Supervisors who

acquired the Graduate qualification on or after 28.2.1972.

2. On a reconsideration of the matter, the Government

are of the view that sone considerati on should be shown

to the Supervisors who have acquired the G aduate

qualification while in service. Accordingly the Governnment

have deci ded that the Supervisors in P.W (lrrigation)

Depart ment who have acquired Graduate qualification

while in service should be appoi nted tenporarily as Junior

Engi neers (Prospectively) with i medi ate effect.

The Chief Engineer (General) is requested to take action

accordingly, Oders regarding other consequentia

matters will issue separately.
(BY ORDER AND I N THE NAME OF THE GOVERNOR
O A P.)

M GOPALAKRI SHNAN,
SECRETARY TO GOVERNMENT"

13. In this GOVs, it is proposed to extend the benefit of
upgradati on to Supervisors who acquired the graduate qualification
on or after February 28, 1972 but the second para nmekes it clear that
they woul d be appointed tenporarily as Junior Engineers and that too
prospectively. The GOM No. 559 dated July 18, 1977 was issued by

t he Government which reads as under

" GOVERNVENT OF ANDHRA PRADESH

ABSTRACT

ESTABLI SHVENT- I rri gati on & Power Departnment\027

Appoi ntment by transfer of Supervisors who have

acquired Graduate qualification from 28.2.1972 onwards

as Juni or Engi neers\ 027Further orders\027] ssued.

| RRI GATI ON & PONER (SERVICE - 111) DEPARTMENT

G O M. No. 559 Dated 18th July, 1977

Read the follow ng: -

GO M. No. 451, Irrigation & Power (Ser.l11) Departnent,
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dated 10. 6. 1976.

ORDER:

It was ordered in the GO, cited that the Supervisors in
the Public , Wirks (lrrigation) Department, should be
appoi nted tenporarily as Junior Engineers (Prospectively)
with inmredi ate effect. It was al so indicated therein that
orders regardi ng other consequential matters would issue
separatel y.

2. Accordingly, matters relating to wei ghtage, seniority,
etc., have been exam ned by the Governnent, and the

foll owing orders are issued: -

(1) Supervi sors who acquire G aduate qualification my
be appoi nted as Juni or Engi neers on or after

28.2.1972, subject to the availability of vacancies in
the cadre of Junior Engineers.

They will not be entitled for appointment as

Juni or Engi neers automatically fromthe date of

acqui sition of degreequalification

(ii) A Supervisor, who is appointed as Junior Engi neer
shall be ‘entitled to count |/3rd of the service

rendered by him as Supervisor, before his

appoi nt nent as Juni or Engi neer, subject to a

maxi mum of four years, for the purpose of

conputing the service as Junior Engineer, which wll
render himeligible for consideration for pronotion

as Assi stant Engi neer.

(iii) The seniority of the Supervisors, who are appointed
as Juni or Engineers, 'shall be fixed with reference to
the notional date arrived at after giving weightage of
servi ce;

(iv) A Supervisor, who is appointed as Juni or Engi neer,
shall put in a mninmmservice of one year as Junior

Engi neer to becone eligible for pronotion as

Assi st ant Engi neer;

(v) No Supervisor shall ordinarily be eligible for
appoi nt nent as Juni or Engi neer unl ess he has put

in a mninmmservice of three years as Supervisors.

A supervisor with less than three years of service;

who i s appoi nted as Juni or Engi neer for any specia
reason, shall not be entitled to any weightage for his
past service.

3. Necessary anendnent to the Special Rules for the
Andhra Pradesh Engi neering Service will be issued
separately. The Transport, Roads & Buil di ngs/ Panchayati
Raj / Housi ng, Muni ci pal Admi nistration & U ban

Devel opment Departnment will issue amendnents to the
Special Rules with which they are concerned in
accordance with the above decisions in consultation with
the Andhra Pradesh Public Service Comm ssion

4. The cadre strength of Juni or Engi neers was |ast fixed
in GO M. No. 240, Public Wrks (VI) Departnent, dated
28.2.1972. Since then a | arge nunmber of posts of Junior
Engi neer s/ Supervi sors have been sancti oned by

CGovernment. The Chief Engineer (Ceneral) is requested

to submt proposals for suitably enhancing the strength of
the two orders.

(BY ORDER AND I N THE NAME OF THE GOVERNOR

OF A P.)

M GOPALAKRI SHNAN,

SECRETARY TO GOVERNMENT. "

14. This order came up for consideration in Mirlidhar's case

Their Lordships, after putting the Governnent Orders in chronol ogi ca
order, held that the effect would be that those Supervisors who
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acquired graduate qualification while in service, would be entitled to
the wei ghtage of four years of service for future appointnent. It
was clarified that GOVs does not anywhere indicate that the

wei ght age shoul d be fromthe date of acquiring the degree
qualification. Their Lordships observed that it is only after acquiring
such degree qualification that a Supervisor is appointed as Junior

Engi neer and having regard to the service rendered by himthe
CGovernment as a policy decided to give weightage of four years for

the purpose of considering the eligibility for pronotion to the post of
Assi stant Engineer. 1t was contended on behalf of the direct recruits
that giving benefit of past service to Junior Engineers retrospectively
prior to their date of appointnents would be detrinent to their
interest and would be arbitrary. This Court held "In this context the
Tri bunal has rightly pointed out that under Rule 23-A of the A P. State
and Subordi nate Service Rules, 1962, if a person having been

appoi nted tenporarily under Rule 10 to a post borne on the cadre is
subsequent |y appointed in the service in accordance with the Rul es

he shall comrence his probation from such subsequent date or the
earlier date as the appointing authority nay determne. W agree

with the Tribunal that thereis no bar to the retrospective
regul ari sation of the service of the direct Junior Engineers." This
Court reaffirmed the ratio of =~ Devi prasad’s judgnent (supra). "In
Devi Prasad’' s v. CGovernnent of A P. [1980 Supp. SCC 206] G O Ms.

No. 893 referred to above was questioned on the ground of

unr easonabl eness in the matter of giving weightage to the upgraded
supervisors. This Court held that in the light of their experience there
i s nothing unreasonable in giving themlimted benefit or weightage."
Their Lordshi ps quoted a passage fromDevi Prasad s Case (supra).

Their Lordships in para 19 sumed up the ratio. It reads as under
"Havi ng gi ven our careful consideration particularly to the

fact that this litigation has been pending for the |ast so

nmany years, about two decades. W feel that it is high

time a finality has to be reached by resol ving the

controversies and in this context we are of the view that

the approval of the Public Service Conm ssion in respect

of these appointnments need not be sought, if the

Government has not al ready obtained the approval of 'the

Public Service Comm ssion. To sum up, our concl usions

are as under:

(i) The weightage of four years in respect of upgraded

Juni or Engi neers as provided in GO M. No. 559 has to

be reckoned fromthe date of appointnent and not the

date of their acquiring the degree qualification

(ii) On the basis of that notional date, their inter-se

seniority has to be fixed,;

(iii) The regularisation of the degree-hol der Juni or

Engi neers who passed the SQI by giving retrospective

ef fect cannot be held to be illegal, and their seniority

among t hensel ves shall be subject to the order of ranking

gi ven by the Public Service Conm ssion on the basis of

t he SQT;

(iv) The Governnent shall prepare a common seniority |list

of the degree-hol ders Junior Engineers and the upgraded

Juni or Engi neers on the above lines and that |ist shall be

the basis for all the subsequent pronotions. Pronotions,

if any, already given shall be reviewed and readjusted in

accordance with the said seniority list; and

(v) The approval of the Public Service Commission in

respect of these appointnments and their seniority thus

fi xed need not be sought at this distance of tine."

15. Therefore, the question of giving weightage to the
Supervisors vis-‘-vis the direct recruits were again reiterated and
reaffirmed in this case with reference to Devi Prasad’ s case. So far
as these two decisions are concerned, the principle of giving




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

13

wei ght age of the service of graduate Supervisors as Junior Engi neers

has been upheld by this Court. In view of ratio laid down in above

two decisions of this Court, the validity of Rule stands affirned. It is
true that prior to aforesaid amendenent those were executive

i nstructions, those executive instructions were incorporated by

amendment in Rules under proviso to Article 309 of the Constitution

of India.

16. Therefore, the validity of these Rules were challenged in
this third round of litigation. But difficulty arose when a contrary view
was taken by this Court in the case of K. Naryanan and O hers v.

State of Karnataka & Ors. [1994 Supp (1) SCC 44]. In this case, an

alnost simlar rule came up for consideration and here also in the

State of Karnataka, a retrospective benefit was given to Supervisors

on obtai ni ng graduati on degree. Their Lordships held that

retrospectivity had no nexus w th arrangenents nade by the

Government to facilitate the acquisition of such qualification

Therefore, Rule 1(2) providing a retrospective operation from January

1, 1976 of the Karnataka Public Wrks Engi neeri ng Depart nent

Service (Recruitnent) (Amendnent) Rules, 1985 were struck down.

Their Lordships referred to both decisions of Devi Prasad (supra) and
Mur | i dhar(supra) and observed that though in neighbouring State of

Andhra Pradesh in Devi Prasad s case a wei ghtage has been uphel d,

Their Lordshi ps observed "It was upheld by this Court in Devi

Prasad’s case as the Court did not find that the rule giving weightage

for having served as Junior Engi neer was unreasonabl e or shocking."
Simlarly, it was further observed "in Devi Prasad, this Court

di stingui shed Desai case where period prior to appointnent counted

for determning seniority was not approved by this Court as the

di pl oma hol ders in Andhra Pradesh were granted benefits under the

rule." Then Their Lordships further observed "Devi Prasad’s case
was upheld by this Court because it was found, ’as reasonable and in
the circunstances fair’. The dispute was between non-graduate

di pl oma hol ders wor ki ng as supervisors and graduates working as
Juni or Engineers. Since the Court found that there was functiona
parity between supervisors and Junior Engineers the rule franmed by
the CGovernment giving wei ghtage of four years to supervisors to

make themeligible for appointment as Assistant Engineer was not
invalid." Simlarly, while referring Mirlidhar’'s case Their-Lordships
observed "In State of A P. v. K S  Mirlihdhar, the tenporary
supervi sor who had succeeded before this Court in Devi Prasad’ s

case clainmed seniority fromthe date of acquiring academ c
qualification. It was repelled and it was held that it could be fromthe
date of appointnent only." Lastly in Para 8, Their Lordships further
recorded "so far as weightage is concerned such provision has been
upheld by this Court in Devi Prasad’ s case. Even the appell ants
candidly stated that they were not agai nst weightage." Therefore,
after review ng both these decisions Their Lordships did not coment
adversely and distingui shed both these cases by observing that

there was functional parity between Supervisors and Junior

Engi neers in Andhra Pradesh. It was observed by the Full Bench of
the High Court that there is contradiction between-the tw decisions
and it needs to be clarified. We fully agree with the observations
made by the H gh Court that there is apparent contradiction between
the two decisions given in K Narayanan’s case and Devi. Prasad and
Murlidhar’s case. The matter does not end here. The matter is further
conf ounded by anot her decision given in G S. Venkata Reddy & Os.

etc. etc. v. CGovernnent of A P. [AIR 1993 SC 2306]. In this case, the
validity of the Rules of 1983 were not directly in question but in
par agraphs 11 & 12 of the judgment while dealing with the question
whet her the Supervisors upgraded as Juni or Engi neers can cl ai m
seniority over the tenporary enpl oyees on the plea that they fal
within the expression 'last regular appointnent’, their Lordships gave
hi stori ¢ background of the designation of Supervisors as Junior

Engi neers on graduati on and the di pl oma hol ders Supervisors and in
that context their Lordshi ps observed as follows :
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"11. That takes us to the question whether the
Supervi sors upgraded as Juni or Engi neers can claim
seniority over the tenporary enpl oyees on the plea
that they fall within the expression '|ast regul ar
appointnent’. W have already pointed out the

hi storical back-ground in regard to the appointnent
of supervisors and their designation as Junior

Engi neers on graduati on. The entry qualifications
for Supervisors and those of the Junior Engineers
were undoubtedly different. Wile for Junior

Engi neers the mni num educati onal requirenent was

a Graduate in Engineering, a Supervisor need not be
a graduate. The pay scal e of the Supervisors was
adnmittedly slightly below that of the junior Engineers.
They, therefore, belonged to separate cadres.

Even though both the Supervisors and Junior

Engi neers were selected through the State Public
Servi ce Comm ssion, considerations for selection

may be different. A Supervisor was redesi gnated
as a Junior Engineer on his acquiring a degree in
Engi neering, subject to availability of posts. Such

upgraded Juni or Engi neers could not claim

wei ght age of service as Supervisors for counting
their experience as Juni or Engi neers for further
promotion. In SLP) No. 12 of 1975 decided on
February 24, 1975 this Court clarified;

"However, having studied the rules carefully

and in the light of a decision of this Court in State of
Gujarat v. C.G Desai, (1974) 1 SCC 188; (ALR 1974

SC 246) we are satisfied that the petitioner who is a
degree hol der nust qualify under Rule 6 by being a
juni or Engineer of five years’ experience. He cannot,
when there is a shortfall in his period, nmake up by
attracting his service as Supervisor."

The avernment that a conmon seniority |ist of
Supervi sors and Juni or Engi neers was nai nt ai ned
has been disputed and there is no finding of fact

recorded by the Tribunal in support thereof: It is,
however, not in dispute that Supervisors as well as
Juni or Engi neers were non-gazetted till the issuance

of the orders dated June 7, 1976 made effective
from February 28, 1972. After the said orders
Supervi sors who acquired a degree after the cut-off
date, i.e. February 28, 1972, could aspire to be
desi gnat ed Juni or Engi neers (Gazetted) only by the
node of transfer in view of the amendment in the
rules by GOMs No. 428 dated March 30, 1979. The
note at the foot of the said GOVs is of rel evance.
By virtue thereof a Supervisor appointed Junior

Engi neer by transfer on or after February 28, 1972
becane entitled to count 1/3rd of his service as
Supervi sor subject to a maxi rum of 4 years, for
conputing the service as Junior Engineer for further
promoti on as Assistant Engineer. This was however
subject to the condition that he should have
conpl eted at | east one year’s service as Junior

Engi neer to becone eligible for pronotion to the
sai d post of Assistant Engineer. But no such

wei ghtage was to be allowed to a Supervisor who
had not conpleted three years’ service as

Supervi sor prior to becoming a Junior Engineer
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The benefit of weightage is restricted to a Supervisor
who has been appoi nted a Juni or Engi neer and who
seeks further pronotion as an Assistant Engi neer."

17. Hence, we sumup the matter and frame the follow ng question
for determ nation for |arger bench

“"Whet her the decision given in the cases of Devi Prasad' s v.
CGovernment of A P. [1980 Supp. SCC 206] & State of Andhra
Pradesh & Anr. v. K S. Miralidhar & Ors. etc. [(1992) 2 SCC 241] laid
down the correct |law or the decision given in the cases of
G S. Venkata Reddy & Ors. etc. etc. v. Governnent of A P. [AIR 1993
SC 2306], K. Naryanan and Ot hers v. State of Karnataka & Os.
[1994 Supp (1) SCC 44] & State of Gujarat v. C.G Desai, (1974) 1
SCC 188 | aid down the correct proposition of |aw?

18. Therefore, in the facts and circunstances of the case,
refer these matters to a |larger Bench. The Registry is directed to

pl ace these matters before the Hon'ble the Chief Justice of India for
constitution of larger Bench so that the controversy could be finally
put to rest.

we




