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JUDGMENT
Sen, J

The Central Sales Tax Act, 1956 (for short ‘the Act’)
was anended by insertion of sub-section (3) of Section 5 by
Act No. 103 of 1976 with effect fromlst April, 1976. The
sai d Section 5(3) reads as under

"5.Wien is a sale or purchase of goods

said to take place in the course of

i mport or export.

(1). .

(2). . . . .

(3) Notwi thstanding anything contained

in sub-section (1), the last sale or

purchase of any goods preceding the sale

or purchase occasioning the export of

those goods out of the territory of

India shall also be deened to be in the

course of such export, if such last sale

or purchase took place after, and was

for the purpose of conmplying with, the

agreement or order for or in relation to

such export."

The common contention of the appellants in this batch
of appeals is that the judgnent of this Court in the case of
State of Travancore-Cochin & Ors. v. Shannugha Vil as Cashew
Nut Factory and Qthers. (1954) SCR 53, deals with Article
286 of the Constitution and does not conclude the questions
raised in these cases. It has been contended in the first
pl ace that cashew bought and sold by the appellants in the
course of export trade is not different from cashew kernels.
It has further been contended that the judgnent in Shanmugha
Vilas Case (Supra) was based on peculiar findings of facts
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made in that case. Mreover, the perception of the Court in
this type of controversy has changed as will be evident from
| ater decisions of this Court. Lastly, it was contended that
sub-section (3) of Section 5 of the Act did not fall for
consi deration by this Court in Shannugha Vil as Case (supra).
Therefore, in any way, that decision cannot cast any |ight
on the controversy raised in this case. It has been
contended that cashew cannot be regarded as a comuodity
different fromthe cashew kernels. The | ast sale or purchase
of cashew in this case took place before the sale or
purchase occasi oning the export of cashew kernel out of the
territory of India and, therefore, should al so be deened to
be in the course of the export trade. There may be sone
processi ng of the cashew purchased by the deal ers before the
cashew nuts were sold but that will not make the goods which
were sold, in any way different fromthe goods that were
purchased. Both were cashew or .cashew nuts.

Inour view, the-distinction sought to be drawn between
the provisions of sub-section (3) of Section 5 of the Act
and Article 286(1) of the Constitution is misconceived.
Under Article 286(1), the Court has to exam ne whet her any
tax is being inposed by the State Legislature on the sale or
purchase of goods "in the course of the inport of the goods
into or export of the goods out of the territory of India".
In order to resist inposition of sales tax by the State, the

assessee will have to establish the identity of the goods
purchased with the goods to be exported out of the territory
of India. 1In order 'to fulfill an export obligation, if an

exporter purchases goods and as a result of sone processing,
the identity and character of the goods change, then it wll
not be a case of export of the same goods. There is no
di spute that every change does not bring into existence new
goods nor can it be said that however snall the change may
be due to the processing, the identity of the goods will be
conpletely lost. It is a question of fact and degree. But
the point to note is that the issue before the Suprene Court
i n Shannmugha Vilas Case (supra) and the issue that has been
raised in the present case are the same. Therefore, it wll
be wrong to distinguish the judgnment of the Suprene Court in
Shanmugha Vilas Case (supra) as confined to Article 286 of
the Constitution. W are unable to uphold the argument that
this judgment does not throw any light on the interpretation
of sub-section (3) of Section 5 of the Act. The controversy
raised in both the cases is about the identity of the goods
purchased and the identity of the goods sold. In the case
before us, the penultinate sale is in question. The Supremne
Court considered only the case of the actual export sale or
the last sale in course of export under Article 286 of the
Constitution. But here, we have a case of a sale which'took
pl ace i mmedi ately before the actual sale for export. In the
case of Mhd. Serajuddin v. State of Orissa, 36 STC 136
(SO, it was held that under Article 286, the sale which was
not liable to tax under the State Sal es Tax Act was only the
actual sale by the exporter, but the benefit of export sale
did not extend to the penultinate sale to the Indian
exporter for the purpose of export. This led to insertion of
sub-section (3) of Section 5 of the Central Sales Tax Act,
with effect fromlst April, 1976 whereby the |ast sale or
purchase of any goods preceding the sale or purchase
occasioning the export of the goods were also granted
exenption from the State levy. But in order to claim
protection of sub-section (3) of Section 5, the assessee
will have to establish that the | ast sale or purchase before
the sale or purchase occasioning export were of those goods
whi ch were exported. The deemi ng section expands the concept
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of export sales to include the penultimate sale or purchase
of goods preceding sale or purchase occasioning the export.
But the penultimate sale or purchase of goods must be of
t hose goods which were actually exported.

The question in this case is whether the cashew nut
kernel s which were exported are ‘those goods’ which were
purchased by the assessee in the penultinmate transaction. In
ot her words, whether the raw cashew nuts which were
purchased were ‘those goods’ which were exported? This was
precisely the question that was answered in the negative in
Shannmugha Vil as Case. Therefore, on distinction can be drawn
bet ween the cases now under appeal and the decision of this
Court in Shanmugha Vilas's Case on the plea that the scope
of sub-section (3) of Section 5 of the Central Sales Tax Act
was wider than Article 286 of the Constitution. It is true
that sub-section (3) by a legal fiction has w dened the
scope of export sale, but the basic concept remains the
same. In order to get inmmunity fromtaxation by the State
| egi sl ature, the goods exported nust be the sanme goods which
wer e purchased

The question raised in these appeals is whether the
purchase of raw goods made by the appellants after which the
cashew kernels were  extracted and exported to foreign
countries could be subjected to the State Sales Tax Act in
view of the provisions of Section 5(3) of the Central Sales
Tax Act. |In other words, the question i's whether the export
of cashew kernels obtained out of raw cashew nuts would
amount to export of "those goods which had been purchased".
The answer w Il depend on the nature of the cashew kernels
that are exported and the raw cashew purchased by the
deal ers. This aspect of the matter was gone into in depth in
Shannmugha Vilas Case (supra) by S.RDas, J. (as he then
was). It has been recorded in the judgnent of das, J. that
the case was heard at great |ength-and over several days and
ultimately the H gh Court was directed to investigate into
the disputed facts and send a report. On the basis of the
report given by the High Court, 'the appeals were heard and
finally disposed of. It wll be wong to distinguish this
case on the ground of any special facts. It does not appear
fromthe judgment that any special feature of cashew trade
peculiar to Shanmugha Vilas was considered by this Court.
The appellants have also not been able to show any specia
fact in this case which is contrary to what has been found
in the judgrment of das, J. |In fact on endeavor has at al
been made to show how cashew kernels are extracted and in
what way the kernels are basically nothing but the fruits
originally plucked. The facts noted in the remand report
sent by the H gh Court have not been shown to be contrary to
the facts found in the case of the appellants.

The facts which were noted by the Constitution Bench in
that case were recorded by Das, J. at page 110 in the
foll owi ng words: -

"The Hi gh Court has, on remand, enquired

into the process of manufacture through

which the raw cashewnuts are passed

before the edible kernels are obtained.

The Hgh Court, in its judgnment on
remand, goes nminutely into the different
processes of baki ng or roasting
shel ling, pressing, pealing, and so

forth. Although npbst of the process is
done by hand, part of it 1is also done
mechanically by druns. G| is extracted
out of the outer shells as a result of
roasting. After roasting the out er
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shells are broken and the nuts are

obtained. The poisonis elimnated by

pealing off the inner skin. By this

process of manufacture, the respondents

really consune the raw cashew and

produce new comodities. The resultant

products, oil, and edible kernels, are

wel | recognized conmercial commodities.

They are separate articles of comerce

quite distinct fromthe raw cashew nuts.

| ndeed, it is significant that the

respondents place order for "cashew

nuts" but orders are placed with them

for "cashew nut kernels".

On the basis of these facts, Das, J. concluded at page
111 that -

"It the ~circunstances, "the goods”

exported are not the sane as the goods

purchased. The  goods purchased locally

are ‘not exported. What are exported are

new commodities brought into being as a

result of manuf acture.” There is a

transformation off the goods. The raw

cashews are consunmed by the respondents

inthe sense/that a jute m Il consunes

raw jute, or a / textile mll consunes

cotton and yarn. The raw cashews are not

bei ng actually ‘'exported the purchase of

raw cashews cannot be said to have been

made "in the course of " export so as to

be entitled to inmunity under clause

(1) (b)."

It was argued, and sonme of the Hi gh Courts have al so
taken the view, that this judgment is confined to the facts
of this case. But this, in our opinion, will be a wong view
to take. By that judgnent as. many as eight appeals  were
di sposed of. The High Court on remand had nmade a report on
how t he edi bl e kernels are extracted fromraw cashewnuts and
havi ng exami ned mnutely the whole process, the Court cane
to the conclusion that the kernels were not the same goods
as raw cashew nuts purchased by the dealers. VWat was
exported were the edible kernels and what was purchased for
the purpose of export were raw cashew nuts. This Court has
taken the viewthat after exam ning the facts in detail the
final products were not the same goods as raw cashew nuts.

It may be nentioned that Patanjali Sastri, CJ.,
speaking for the majority, was also of the viewthat raw
cashew nuts and kernels manufactured out of them by various
processes, partly nechanical and partly manual, were not
commercially the same commodity. It was held at page 70: -

"This finding, which is not seriously

di sputed before us, woul d be an

additional ground for rejecting- the

claimto exemption in respect of these

purchases, . . ."

It has not been shown how the facts of the cases under
appeal are different from the facts of that <case. It has
al so not been shown that the kernels in these cases have
been extracted fromcashew nuts by a different process or
the cashew nuts were of sonme other variety. In that view of
the matter, it nmust be held that the controversy is
concluded by the judgnent of this Court in Shamugha Vil as
case (supra).

W are also wunable to uphold the contention that
perception of this Court, as will appear from the |ater
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j udgrments, has changed in this regard. A judgnent of a Five-
Judge Bench, which has not been doubted by any later
judgrment of this Court, cannot be treated as overrul ed by
i mplication. The judgnments on which the reliance was pl aced
on behalf of the appellants do not support this contention
in any manner. In the case of Ms Tungabhadra Industries
Ltd. v. The Comrercial Tax Oficer, Kurnool, (1961) 2 SCR
14, a Bench of five Judges had to decide the question
whet her refined oil continues to be groundnut oil within the
meani ng of Rules 5(1)(k) and 18(2) of the WMdras Genera
Sal es Tax (Turnover and Assessment) Rules, 1939. It was
argued that such oil did not possess the characteristic
colour or taste or odour, etc, of raw groundnut oil. The
Tribunal as well as the High Court had taken the view that
hydrogenated oil (Vanaspati) ceased to be groundnut oil by
reason of the chenmical ~changes which resulted in the
acquisition of new properties ~including the loss of its
fluidity. The Tribunal as well as the Hi gh Court had taken
the vi ew that Vanaspati was not  groundnut oil, but a product
of groundnut oil, manufactured out of groundnut oil and
therefore not entitled to the benefit of the deduction under
Rule 18(2). This Court upheld the contention made on behal f
of the appellant that hydrogenated groundnut oil was no
| esser groundnut oil than either refined or even unrefined
oil. The fact that the quality of the oil had been inproved
did not negative its continuing to be oil and the materials
before the departnental authorities and the Court held that
it continued to be oil and was nothing nore.

The Court took the view -

"No doubt, several oils are nornmally

viscous fluids, but they do harden and

assume senisolid condi tion on t he

| owering of the tenperature.~ Though

groundnut oil is, at normal tenperature,

a viscous liquid, it assunes a semi-

solid condition if kept for a |ong

enough tine in a refrigerator. It s

therefore not correct to say that a

liquid state is an essentia

characteristic of a vegetable oil and

that if the oil is not liquid, it ceases

to be oil. Mowah oil and dhup oil are

i nstances where vegetable oils assune a

sem -solid state even at nor mal

tenmperatures. Neither these, nor coconut

oil which hardens naturally on even a

slight fall in tenperature, could be

deni ed the name of oils because of their

not being liquid. Gher fats |ike ghee

are instances where the physical state

does not deternmine the identity of the

comuodi ty.

Both the Tribunal as well as the Hi gh

Court have pointed out that except for

its keeping quality wthout |eakage,

hydrogenated oil serves the sanme purpose

as a cooking nmedium and has identica

food value as refined groundnut oil

There is no use to which the groundnut

oi | can be put for whi ch the

hydrogenated oil could not be used, nor

it there any use to whi ch t he

hydrogenated oil could be put for which

the raw oil could not he used. Simlarly

we consider that hydrogenated oil stil
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conti nues to be ‘ gr oundnut oi |

notw t hstandi ng the processing which is

nerely for the purpose of rendering the

oil nore stable thus inproving its

keeping qualities for those who desire

to consune groundnut oil."

We fail to see howthe principles laid dowmn in the case
of Tungabhadra (supra) runs counter to the ration of the
judgrment of this Court in the case of Shannmugha Vilas
(Supra). This Court in the Tungabhadra case (supra) laid

down that liquid state was not an essential characteristic
of a vegetable oil. |If the oil is not liquid, it did not
cease to be oil. The 'groundnut oil assumed sem-solid

condition if kept for |long enough tine in a refrigerator.
There was no use to which the groundnut oil could be put for
whi ch hydrogenated oil was not. put.

As has been noted in the judgnent in Shanmugha Vil as
Case, raw cashew nut ~ cannot be used as edible nut at all
Mor eover, ‘there is no dispute that it can be used for nore
than one ‘purpose. Therefore, -in our judgnent, it will not be
right to say that the decision in Tungabhadra’s Case has in
any way whittled down the principles |aid down in Shanmugha
Vil as Case.

In the case of Deputy Conm ssioner of Sales Tax (Law)
v. Pio Food Packers (46 STC 63 SC), it was held that when
pi neapple fruit was processed into pineapple slices for the
pur pose of being sold in sealed cans, there was no
consunpti on of the original pineapple fruit for the purpose
of manufacturing and the case did not fall within Section
5A(1) (a) of the Kerala GCeneral Sales Tax Act, 1963. The
| anguage of <clause (a) —of Section 5A(1) of the Kerala
Ceneral Sales Tax Act was "consumes such goods " in the
manuf acture of other goods for sale or otherw se;". Al that
this Court 1laid down was that when pineapple was sliced and
canned for sale, the slices did not cease to be pineapple.
It was pointed out in that case that there was no essentia
di fference between pineapple fruit and canned slices. It was
held that clause (a) of Section 5A(1) truly spoke of goods
consunmed in the manufacture of other goods for sale. This
Court merely held that if pineapple is slicedand made ready
for sale in the market, the slices did not 1ose the
character of being pineapple. There again it was a case of a
fruit which was nerely sliced and nade ready for sale by
addi ng preservatives and by canning. This case al so does not
in any away affect the principles laid down inthe case of
Shanmugha Vilas. Furthernore, in that case, the probl em was
construction of the word ‘consune’ in Section 5A(1)(a) of
Keral a CGeneral Sales Tax Act.

In the case of Delhi Cloth & General MIIs Co. Ltd. v.
State of Rajasthan, 46 STC 256 (SC), it was held by this
Court that "rayon tyre-cord fabric" was "rayon fabric". It
was observed by Pathak, J. (as his Lordship then was) that
it was fairly well-settled that the words or expressions
must be construed in the sense in which they are understood
in the trade, by the dealer and the consuner. It is they who
are concerned with it and it is the sense in which they
understand it that constitutes the definitive index of the
| egislative intention when the statute was enacted."

In the instant case also, if the conmon parl ance test
is applied, cashew nuts and cashew kernels have different
markets altogether. It is true that in the case of Shannugha
Vilas, it was noted that the finding of the H gh Court was
not disputed seriously before this Court. But nothing has
been brought on record to contradict the finding of the H gh
Court in that case in any one of the cases now before us.
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Sterling Foods v. State of Karnataka (63 STC 239) was a
case of export of lobsters. In that case the appellants
pur chased shrinps, prawns and | obsters locally for conplying
with orders for export and they cut the heads and tails of
the shrinps, prawns and l|obsters and then they were
subjected to peeling, deveining and cleaning and freezing
before being exported in cartons. The appellants clained
that no |ocal sales-tax was payable by them in view of
Section 5(3) of the Central Sales Tax Act, 1956 which
precluded | evy of sales-tax on local purchase if they were
made pursuant to export orders and the sale was of ‘those
goods’ purchased. It was held by this Court that by reason
of processing of the goods after their purchase, there was
no change in their identity and that, in fact, comrercially
they were to be regarded as the original goods.

This case does not help the appellants. Even if a
purchaser goes tothe —retail market to buy Iobsters, the
seller may, if so required by the buyer, peel the shell and
cut the headand tail of the lobsters according to the
direction of the custoner. But the sale will, nonetheless,
be of Ilobsters. If this is done on a big scale by a trader
the character of the goods sold will not change. The goods
that were purchased were those goods which were exported.

In the cases under  appeal, it has been noted in the
order dated 15th April, 1982 by the Deputy Comrercial Tax
Oficer that cashew nut was commercially a different
commodity from raw cashew nut as oil was extracted and
thereafter kernels were exported -under separate contracts.
It al so appears fromthe said order of 15th April, 1982 that
an anount of Rs.18,419/- has been added back to the turn
over on account of sale of cashew husk. Therefore, a
purchaser of raw cashew nut can extract oil and sell it in
the domestic market, he can also sell the husk locally, he
can also extract the Kkernels -after going through an
el aborate process and sell ‘themwith or wthout further
processing to the exporter. for fulfilling his export
conmtrments. Since raw cashew nuts can be used for so nany
purposes and the process of extracting the kernels so
el aborate, it cannot be said that the goods (raw cashew
nuts) purchased in the penultinate sale were the sane goods
(cashew nut kernels) which were sold for export.

We are of the view that cashew nut kernel's are not the
sanme goods as raw cashew nuts. It does not appear that
either on facts found or in |law, the decision in Shannugha
Vil as Case needs reconsideration. The appeals therefore fai
and are dism ssed. There will be no order as to costs.




