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CASE NO. :
Appeal (civil) 4409 of 2000

PETI TI ONER
Chandri ka Singh (Dead) by Lrs. and Anr.

RESPONDENT:
Sarjug Singh and Anr.

DATE OF JUDGVENT: 30/ 11/2006

BENCH
S.B. Singh & Markandey Katju

JUDGVENT:
JUDGVENT

ORDER

One I shwar Dutta was the owner of the Property. He died | eaving behind
three Sons- Mahadeo, H ra and Mahabir died issueless. Hi s Interest in the
Property, therefore, vested in Mahadeo and Mewa (son of Hira) who
predecessor him Mewa died in 1921-22 | eaving behind a Son Danpder

Kol eshra Devi was the w dow of Danpdar whose exact date of death is not
known but he is Said to have expired sonetine after 1932.

The plaintiffs herein are heris of Ram Layak- one of the sons of Mhadeo
whereas the respondent herein are heirs of Raja, another son of Mhadeo.

The Properties in question bearing plot Nos. 901, 902 and 907 were acquired
under the provisions of the Land Acquisition Act. The properties were
nmutated in the nanme of Danoder.

The anount of conpensati on was paid to respondent Mona Devi .

The appellants herein filed an application under section 30 of the Land
Acqui sition Act before the Coll ector whereupon a reference was nade. One of
the issues which fell for consideration before the Reference Judge under
the Land Acquisition Act was as to whether the deed of gift executed by

Kol eshra Devi in respect of her half share of Plot No. 901 full share of
pl ot No. 902 and three fourth share of plot No. 907 in Favour of the
appel | ants herein by deed of gift dated 7.5.1960 was valid in |aw.

It was inter alia held that Kol eshra Devi being possessed of the Share
whi ch vested in her on the death of her husband- Danpbder in |ieu of

mai nt enance,, she beconme the absolute owner in ternms of Section 14 (1) of
the H ndu Succession Act, 1956.

The judgrment and decree passed by the Reference Court was reversed by the
First Appellate Court.

The Hi gh Court by reason of the inpugned judgnent allowed the appea
preferred by the respondents herein and affirmed judgnent of the tria
Court opining :

"....lt is not in dispute that nostt. Kaul eshwara was mai nt enance
hol der and her husband had di ed before the year 1937. Nothi ng has
cone on record that she was put in possession over the lands, in
[ieu of maintenance, which she gifted to the respondents. In
absence of such evidence, she was not authorised to nmake a gift and
Ext.1 was invalid."

The extent of the share of the parties herein are said to be as under
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Pl ot Oiginally in Share of petitioners Shar e of

No. nane of respondents

901 Mahadeo Hal f Hal f

902 Mewa Full (gifted by Kol eshra Devi) -----

903 Mahabir (Mewa  Three Fourth (Half of Mawa One fourth (one
Mahadeo) gi fted by Kol eshra Devi &

One fourth of Mahadeo) fourth of Mahadeo)
Tot al Three fourth One fourth

The | earned councel appearing on behal f of the appellants would contend
that having regard to the fact that a finding of fact had been arrived at
that Kol eshra Devi was possessed of the property in question, the Hi gh
Court committed a manifest error in interfering therewth.

Qur attention-in this behalf has been drawn to a decision of this Court in
Raghubar 'Singh and O's. v. @Qulab Singh & O's., [1998] 6 SCC 314. M.
Upadhyay, | earned seni or counsel appearing on behalf of the respondents on
the ot her hand woul d support the judgnent.

W may before adverting to the question raised before us nust observe that
the H gh Court dealt with the matter in a very slipshod manner. It
interfered with the finding of fact arrived at by the First Appellate
Court without assigning any reason therefor .\Wile exercising its

Juri sdiction under Section 100 of the Code of Civil Procedure. The High
Court is required to formul ate a substantial question of lawin relation to
a finding of fact. The Hi gh Court exercise alimted jurisdiction in that
behal f. Ordinarily unless there exists a sufficient and cogent reasons, the
findings of fact arrived at by the Courts below are binding on the High
Court. The First Appellate Court clearly cane to the follow ng concl usion

"....Mewa Mahto died | eaving behind Denoder Mahto and Danodar Mahto di ed

| eavi ng behi nd Kaul ashwari who according to the di scussed evi dence came
into possession as |limted owner and not as nai ntenance hol der only as

al | eged by the respondent. Before passing of the H'ndu Succession Act 1956
She was limted owner and in that capacity she was competent enough to
remai n in possession of the |ands recorded in-the nane of Mewa Mahto and
fter passing of the Hi ndu Succeession Act she becone absolute owner. The
gift deed dated 7.5.1960 was executed after passing of the H ndu Succession
Act when she has full authority to execute the gift deed. The |earned
Subor di nat e Judge has given no inportance to the gift deed Ext.1 and hold
that in the lost it inportance in eye of |aw. As nentioned above

Kaul eshwari has executed the deed after passing of the Hi ndu Succession Act
and in that circunstances it being docunments of 30 years old carried
presunpti on of genui neness."”

Once it was found that Kol eshra Devi was possessed of the land in question
in lieu of her right of nmaintenance, in our opinion, Sub-Section 1 of
Section 14 of the H ndu Succession Act, 1956 will clearly be attracted.

I n Raghubar Singh and Ors. v. Gulab Singh & Ors., [1998] 6 SCC 314 this
Court stated the law in the follow ng terns:

" 17. The obligations, under the Shastric H ndu Law, to maintain a
H ndu wi dow out of the properties of her deceased husband received
a statutory recognition with the comng into force of the Hindu
Wren’s Rights to Property Act, 1937. the |aw on the subject was,
thereafter, consolidated and codified by the H ndu Married Wnen's
Ri ght to Separate Residence and Mai ntenance Act, 1946 whi ch cane
into force on 23.4.1946. The right to mai ntenance of the Hindu

wi dow, as a Pre-existing right, was thus recogni sed by the two
statutes referred to above but it was not created for the first
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time by any of those statutes. Her right to maintenance exited
under the Shastric H ndu |l aw | ong before statutory enactnents cane
into force. After the attainnent of independence, the need for
emanci pati on of wonen from feudal bondage because even nore

i nperative. There was grow ng agitation by H ndu woren for

enl argenent of their rights as provided by the Shastric H ndu | aw
in various spheres. It was at this juncture that Parlianment stepped
in and enacted various statutes |ike the Hindu Marriage Act, 1956
the Hi ndu Adoption and M ntenance Act, 1956 and the Hi ndu
Succession Act, 1956 providing for intestate succession

18. The Hi ndu Succession Act, 1936 nmade far-reaching charges in the
structure of Hindu |law by renoving the traditional limtations on
the powers of a H ndu widowto deal with the property of her
deceased husband in her possession in lieu of her right to

mai nt enance and the Act made her an absol ute owner of the property,
over which-hitherto fore, she had only a linmted right."

It was further held:

"24. . .. Accordi ngly, we hold that the right to maintenance of a

Hi ndu female fl ows fromthe social and tenporal relationship

bet ween t he husband and the wife that right in the case of a w dow
is ‘a pre-existing right ", which existed under the Shastric H ndu
Law before /the passing of the 1937 or the 1946 Acts. Those Acts
nerely recognised the position as was existing under the Shastric
H ndu | aw and gave it a ‘statutory’ backing. Wiere a H ndu wi dows
is in possession of the property of her husband, she has a right
to be maintai ned out of it and she is entitled to retain the
possessi on of that property in |lieu of her right to maintenance."”

In Shakuntala Devi v. Kanla and Ors., [2005] 5 SCC 390] it was observed

"11. However, the decision-of this Court in the case of Bal want

Si ngh, [1997] 7 SCC 137 woul d have a bearing on the merits of this
case wherein it is held that suit for possession would not be
mai nt abl e on the basis of ‘a declaratory decree as the declaratory
decree did not convey any title in favour of the reversioners. This
was a case under the H ndu Law wherein the w dow of the origina
owner in the year 1954 nade a gift and got the |land mutated in
favour of her adopted sons. The reversioners filed a suit seeking a
decree that the alienation nade by the w dow was not bi ndi ng on
their reversionery rights. The suit was decreed and it was held
that the gift nmade by the wi dow woul d not affect the rights of the
reversi oners. The property was renutated-in the name of the w dow.
In the year 1970, the wi dow again gifted the suit property to the
adopted sons and she died in the year 1973. In a suit for recovery
of possession by the reversioners on the basis of the earlier
decree, the court held that since the wi dow continued to be in
possessi on of the property even after the declaratory decree
obt ai ned by the reversioners because of the enlarged rights she got
under the H ndu Succession Act, 1956 which nade her the absolute
owner of the property, the gifts of the property nade by her to her
adopted sons in the year 1970 could not be set aside:

12. Alnost simlar are the facts of this case inasnuch as in this case al so
since on the comng into force of the H ndu Succession Act by virtue of
Section 14 (1), the limted right got by Uttandassi under the will got
enlarged to an absolute right in the suit property. Thus, she becane

absol ute owner of the property hence, any declaratory right obtained
earlier by the reversioner as contenplated in the will cannot be the basis
on which the suit for Possession could be naintained unless, of course, the
claimants in the suit for possession established a better title independent
of the declaratory decree obtained by them"
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As Kol eshra Devi, in terns of the provisions of section 14 (1) of the Hindu
Succession Act, 1950 becane absol ute owner of the property and thus she was
conpetent to execute the deed of sale in the year 1960.

In view of the authoritative pronouncements of this Court, we are of the
opi nion that the H gh Court conmtted nanifest error in reversing the well
consi dered judgnent of the First Appellate Court and it is set aside
accordi ngly.

The appeal is allowed. No costs.




