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ACT:

I ncome Tax- Refund of ‘excess profits tax-Liability to income-
tax-Di sconti nuance of business Profits for accounting year
exenpt fromtax-Excess Profits Tax Act 1940 (15 of 1940), S.
12(1) -1 ndi an Fi nance Act, 1946 (7 of 1946), S. 11(11)-India
I ncome-tax Act, 1922 (11 of.1922), SS. 10, 12.

HEADNOTE

The appellants were partners in a registered firmwhich was
di ssolved on March 24, 1945.. A private limted  conpany
succeeded to the business of thefirmfrom March 25, 1945.
For the accounting period April 1, 1944, to March 24, /1945,
the firmwas assessed to excess profits tax under the Excess
Profits Tax Act, 1940. It had deposited certain suns of
noney as required under s. 10 of the Indian Finance- Act,
1942, read with S. 2 O the Excess Profits  Tax O dinance,
1943, and in accordance wth those provisions becane
entitled to repaynment of a portion of the excess profits
t ax. The appellant’s clai mbefore the Income. tax Oficer
under s. 25(4) of the 'Indian Incone-tax Act, 1922, that no
tax was payable on the profits of the firmfor the period
between April 1, 1944, to March 24, 1945, was all owed, but
their plea that the amount of refund of the excess profits
tax was business profit and therefore simlarly exenpt ' from
tax, was rejected. The Hi gh Court, on a reference; took the
view that the anmount refunded was i ncome from other 'sources
taxabl e under s. 12 O the Indian Income-tax Act, 1922, and
that, therefore, the appellants were not entitled to the
benefit of S. 25(4) O that Act.

Held, that in viewof s. 12(1) of the Excess Profits Tax
Act, 1940, and s. II(ll) of the Indian Finance Act, 1946,
the amount refunded was inconme from business for the
purposes of the Indian Inconme-tax Act, 1922, and did not
lose its character which it had before the deposit. It fel
under s. 10 of the Indian |Inconme-tax Act and was, therefore,
exenpt under S. 25(4) of that Act.

M Gregor and Baljbur Ltd. v. Comnm ssioner of Incone-tax,
Bengal, [1959] 36 I.T R 65 and A & W Neshitt Ltd. wv.
Mtchell, [1926] Il T.C. 211, relied on
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 173 to 175
of 1960.

134

Appeals fromthe judgnment and orders dated March 11, 1958,
of the Bonbay High Court inl. T. R No. 36 of 1957.

of ... A V. Vi Swanatha Sastri, S. M Dubash and G
CGopal akri shnan, for the appellants.

K. N Rajagopal Sastri and D. CGupta, for respondents.

1961. WMarch 1. The Judgnent of the Court was delivered by
KAPUR, J.-These are three appeals pursuant to a certificate
under a. 66A(2) of ~the ‘Indian Incone-tax Act, 1922
(hereinafter called the Act), against the judgnent and
orders of the Hi gh Court of Bombay in Income-tax Reference
No. 36 of 1957.

The appeal's t hough directed agai nst the same order are three
in nunber ~because each partner of the firmhas brought a

separate -appeal. The firmwas carrying on the business of
wi ne nerchants at Bonbay and cane into existence prior to
April 1, 1939. The firmhad been assessed to income-tax
under the provisions of the Incone-tax Act of 1918. The

firm which was registered under the provisions of the
I ncome-tax Act of 1922 (hereinafter terned the Act) was
di ssol ved on March 24, 1945, and fromthe day follow ng that
i.e. March 25, 1945, a Private linmted conpany i.e. S. S.
M randa and Co. Ltd. succeeded to the business of the firm
A cl ai m nade under s. 25(4) of the Act to the effect that no
tax was payable on the profits of the registered firm for
the period between April 1, 1944, to March 24, 1945, was
al | owed. In respect of the chargeable accounting ' period
April 1, 1944, to March 24, 1945, the registered firm was
taxed to excess profits tax under the Excess Profits Tax

Act, 1940. It also deposited as required certain sunms of
noney tinder s. 10 of the Finance Act, 1942, read with 's. 2
of the Excess Profits Tax O di nance, 1943. In accordance

with those provisions the firmbecane entitled to repaynent
of a portion of the excess profits tax amunting to a sum of
Rs. 2,35, 704. The shares of the three partners who are
respective appellants in
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the three appeals were Janmes Mranda Rs.. 58,926, Donald
Mranda Rs. 58,926 and Ms. NN Q Mranda Rs. 1,17, 854. It

was submitted that the anpbunt refunded, was business profit
and therefore exenpt con fromtax under s. 25(4) of the Act.
The | ncone-tax Oficer rejected that subm ssion and the
share of each of the appellants was assessed to . incone-tax
and super tax and the bal ance after deducting the sane he
repaid to each of the partners but he conmputed ‘the rate
applicable to the tax by including the appellants’ | tota
busi ness i ncone which was exenpt under s;. 25(4) of the Act.
On appeal this assessnment was confirmed but on further
appeal the Incone-tax, Appellate Tribunal held that the sum
which was refunded was income from business and was
therefore, exempt frominconme-tax under s. 25(4) of the Act.
At the instance of the Conmm ssioner of Incone-tax, the
Tribunal referred the follow ng question of law for the
opi nion of the H gh Court:
"Whet her the repaynment of excess profits tax
made by the Central Governnent in pursuance of
Section 10 of the Indian Finance Act, 1942, or
Section 2 of the Excess Profits Tax O dinance,
1943, is profits from business for t he
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purposes of Section 25(4) of the I ndi an
I ncome-tax Act?"
The High Court held that the ambunt so refunded was incone
from other sources taxable under s. 12 of the Act and the
appel l ants were therefore not entitled to the benefit of s.

25(4) of the Act. 1In dealing with the nature of the tax the
| earned Chief Justice said:-
.5

"Clearly the view of the Legislature was that this incone
shoul d be treated as a statutory incone with t he
consequences that must necessarily follow by reason of its
being a statutory incone.”
It was argued on behalf of the appellants that the anount
refunded was incone, profits and gains from business and
fell under s. 10 of the Act and was therefore exenpt under
s. 25(4) of the Act. ~For the determ nation of this question
it is necessary to refer to the relevant provisions of the
Excess ~ Profits ~Tax Act, 1940, and the Finance Act, 1946.
Section 12(1) of the Excess Profits Tax Act was as foll ows: -
136
. L5
S....12(1) "The anpunt of the excess profits tax payable in
respect of a business for any chargeabl e accounting period
di m ni shed by any anount al |l owabl e by way of relief under
the provisions of section 11 or section. 11-A shall, in
conputing for the purposes of income-tax or super tax the
profits and gains of that business, be -allowed to be
deducted as an expense incurred in-that period.",
The relevant part of 's. 11(11) of the Indian Finance Act,
1946, provided: --
"Any sum-being excess profits tax repaid in
respect of any chargeabl e accounting period
under the provision; of section 10 of the
I ndian Finance Act, 1942, or of section 2 of
the Excess Profits Tax Ordi nance, 1943, shal
be deemed to be incone for the purposes of the
Indian Inconme-tax (Act 192 2, and shal |
notw t hstandi ng the provisions of section 34
of that Act, be treated as incone of the
previous year which constitutes or _includes
the chargeabl e accounting period inrespect of
which the said sumis repayable:
Provided that any such sumrepaid in respect
of any profits which are. also assessable to
excess profits tax under the law in force in
the United Kingdomshall be treated, for the
pur pose of assessment to incone-tax and super
tax, as incone of the previous ‘year during.
whi ch the repaynent is made."
It is not necessary to quote s. 10(1) of the Finance Act,
1942, or the relevant provisions of the Excess Profits Tax
Ordi nance, 1943. Section 12(1) of the Excess Profits Tax

Act shows that the amount of excess profits tax payable ,in
respect of a business for any chargeabl e accounting period
was an all owabl e expenditure. Under s. II1(Il) of the Indian

Fi nance Act, 1946, any excess profits refunded wunder the
provisions of Indian Finance Act, 1942, or of s. 2 of the
Excess Profits Tax Ordi nance, 1943, were deened to be incone
and were to be treated as incone of the previous year which
constituted or which included the chargeable accounting
period in respect of "which the said sum was repayable.
Thus the sum repaid was
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to be treated as incone for the purposes of the Act for the
previous year, notw thstanding s. 34 of the Act.
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The preanble of the Excess Profits Tax Act shows that the
object of that Act was to inpose a tax on profits arising
out of certain businesses. Therefore when any portion of
the tax collected on excess profits tax was refunded under
the provisions of the Finance Act, 1942 or the Excess
Profits Tail, Ordinance,’ 1943, it necessarily had the same
quality which it had before the anbunt which was charged
with the paynent of tax had under the provisions of those
Acts. In a, judgnent of this Court, Mc Gregor. and Balfour
Ltd. v. Commissioner of Income Tax, West Bengal (1), the
amount received as a refund by the assessee was held to be
income for the purpose of the Act and for assessment it was
treated as incone of the previous year. After reference in
that case to R 4(1) of the Rules applicable to oases | and
Il  of Schedule 'D . of the English Inconme Tax Act, 1918 (8
and 9 Geo. V, c. 40), it was observed
"The obj ect and purpose of the legislation in
each case is the same, and though the two
provisions are not ipsissim verba, they are
substantially -in the same words and also in
pari materi a:
There can be no doubt that the intention
underlying the two provisions is the sane and
the | anguage is substantially simlar."
Thus this Court was of ‘the opinion that the intention of the
| egislature ins. 11(14), of the Indian Finance Act, 1946,
whi ch was the section applicable in that case and of R 4(1)
of the English Income Tax Act was the same. The operative
words of s. 11(11) of the Finance Act, 1946,  and of s.
11(14) of that Act are al nost identical
It would, thus appear that the anpbunt of excess profits tax
was an all owabl e deduction for the purpose of conputation of
the business profits of an, assessee under s. 12(1) of the
Excess Profits Tax Act and when it or a portion of it wag
refunded it had to be treated as incone of the assessee.
VWhen it was deposited with
138
the Central Governnent it was a portion of the profits of
t he busi ness of the assessee and when it was returned 'to the
assessee it must be restored to its character of being a
part of the profits of a business. It cannot be said that
its nature changes nerely because it is refunded as 'a
consequence of some provisions in the Finance Act or the
Excess Profits Tax Ordinance. |Its nature renmains the sane.
The effect of the deposit under the Acts ~above-nentioned,
was as iif a slice of the business profit was taken and
deposited with the Central Governnent Treasury and then when
it was found that a | arger ampunt had been deposited  than
was exigible a portion of it was returned. By being put in
a CGovernnent Treasury it does not cease to be what it was

before i.e. profits of a business. As we have said it is
significantly clear fromthe very preanble of the Excess
Profits Tax Act i.e., it was a tax inposed on profits

arising out of certain businesses. An argument was raised
on behal f of the Commi ssioner that the tax was not paid out
of the profits of the business, but in respect of the
profits. That is inmmaterial; it was charged, levied and
paid on the anpbunt by which the profits during any
chargeabl e accounting period exceeded the standard profits.
It would be nmere quibbling with words if one were to say
that it was not a slice taken out of the profits of a
busi ness.

In the cage Mc Gregor and Bal four Ltd. v. Conmi ssioner, of
I ncome Tax (1) this Court quoted wth approval the
observation, of the Master of the Rolls in
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A & W Nesbitt Ltd. v. Mtchell (1) where it was said:-
"But in respect of what is that payment nade?
It is not a legacy, it is not a sumwhich has
fallen fromthe skies;-it is a sum which is
repai d because there was too large a sum paid
by the conpany to the revenue authorities over
the whol e period "during which Excess Profits
Duty was paid, and that sum neans and is
intend to represent a repaynent of a sum which
was paid by themin respect of the duty
charged upon the excess profits of their

tradi ng. It conmes back,, therefore, not
having lost its character but being still the
repaynent of a sumtoo nuch, it is true-but a
sum t aken

(1) [1959] 36 I.T.R 65.

(2) (1926) 11 T.C. 211, 217, 218-
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out of the profits which were nade by the
conpany in the course of its trading, profit,;
which at thetinme they were nmade were subject
to incone-tax and subject to excess profits
duty, and that is the character of t he
repaynent that has been made."

The amount deposited cones back without | osi ng its
character. No doubt the words in the English Rule are
"shall be treated as profits for the year in which the

payment is received", and in B 11(11) of the I'ndian Finance
Act, 1946, such sumhas to betreated as income of the
previous year but as pointed out by this Court in Balfour
and M Gegor case (1), the-intention underlying the two
provisions is the sane and even the | anguage used in the two
provisions is substantially the sane.

Counsel for the Commi ssioner drewour attention to Kirke's
Trustees v. Conmi ssioners of Inland Revenue (2), and it was
submtted that the Lord Chancellor held at p. 329 that for
the anpbunt so received the assessnent falls to be made under
Case VI of Schedule 'D . Lord Shaw of Dunfermine at p. 332
said that the repaynent was to be treated as trading profits
for the year of repayment and therefore assessable as such
under Schedule "D . He was also of the opinion-that the
charge was to be one under Case VI. Lord Sumer said that
it becane a minor natter to decide whether the charge was to
be nmade under Case | or Case VI but this is little
consolation to the respondent (the Conmi ssioner of [Income-
tax) because Case VI was al so dealing with taxes in - respect
of annual profits and gains which do not fall in one of the
ot her cases.

In our opinion the anpbunt refunded did not lose its
character which it had before the deposit and therefore it
is an erroneous view to take that the income was assessable
under s. 12 of the Act and not under B. 10. If it was
income falling under s. 10, as in our opinion it was, . then
the appellants were entitled to get the benefit of s. 25(4)
of the Act and the amount was not liable to taxation

The appeals are therefore allowed with costs. One hearing
f ee.

Appeal s al | owed.

(1)..[21959] 36 I.T.R 65.

(2)..(1926) 11 T.C. 323.
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