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ACT:

Contempt of Court--Difference between defamation. of judge
and contenmpt of court---Judge’s brother having financia
interest inafirm-If sufficient to establish |egal bias.

HEADNOTE:

One T filed a suit claimng Rs. 3/lacs danmages for libel
agai nst a newspaper. The suit was decreed by a Judge of the
Bonbay Hi gh Court. Thereafter, an article was published in a
publication brought out by the first appellant and of which
the second appellant was the editor, printer and -publisher
The article contained insinuations that there was a
connection between a loan of Rs. 10 lacs, granted toa firm
in which the Judge’s brother was a partner, and the judgnent
m the defamati on case; and that the Judge knew, ~ about the
oan having been granted to the firm The ‘appellants were
found guilty of contenpt of court.

In appeal to this Court, it was contended that: (1) In_the
article no aspersion was cast on the integrity of the  Judge
nor was any inputation of dishonesty made; (2) Proceedi ngs
for cont enpt for scandal |l zing a Judge have becone
obsol ete, the proper renedy being for the/judge to take
action for libel; (3) The allegations were made in the bona
fide belief that they were truthful and there was no
evi dence that the Judge did not know about the transaction
and (4) The statements, if at all, amounted to a charge of
bias against the Judge and could not be regarded as
cont enpt .

HELD: (1 ) The obvious inplications and institutions made in
the wvarious paragraphs of the article, read as a whole,
create a strong judicial inmpact on the mnd of the reader
about the Jack of honesty, integrity and inpartiality on the
part of the Judge in deciding the defamation suit. [785
C--D

It is open to anyone to express fair, reasonable and
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legitimate criticismof any act or conduct of a Judge in his
judicial capacity or even to nmake a proper and fair conment
on any deci si on given by him But, if an article
attributes inproper notives to the Judge, it not only
transgresses the linmts of fair and bona fide criticism but
has a clear tendency to affect the dignity and prestige of
the court and woul d anpbunt to contenpt of court. [785 A 791
Fl

(2) It wll not beright to say that conmttals for
contenpt of court for scandalizing the court have becone
obsol ete. [791 DO

(a) But such sunmary jurisdiction by way of contenpt nust
be exercised with great care and caution and only when its
exerci se is necessary for the proper admnistration
of law and justice. [791 E]

(b) There is a distinction between a nere libel or
def amat i on of a judge and what anmounts to contenpt of
court. The tests are: (i) Is the inmpugned publication a
nere defamatory attack. on the Judge or is it calculated to
interfere_with the due course of Justice or the proper
admini stration of law by his court? and (ii) Is the wong
done to the Judge personally or is it done to the public?
The publication of a ~disparaging
780
statement will-be/ aninjury to the public if it tends to
create an apprehension in the m nds of the people regarding
the integrity, ability or fairness of ‘the Judge or to deter
actual and prospective litigants from placing conplete
reliance upon the courts administration of justice, or if it
is likely to cause enbarrassment in the mnd of the Judge
hinself in the discharge of his judicial duties. [791 G -H
792 A--(C

B.R Reddy v. State of Madras, [1952] S.C. R 425, Re:
The Editor. Printer and Publisher of the 'Tines of |India
and in re: Aswini Kumar Ghose v. Arabinda Bose, [1953]
S.C R 215, Brahm Prakash Sharma v. State of U P., [1953]
S.CR 1169; Re: Hra Lal Dixit & Os. [1955] 1 S.C/'R 677
and State of MP. v. Revashankar [1959] S.C R 1367,
fol | owed.

Re: Read and Huggonson, 2 Atk. 471, In the matter of a
Special Reference fromthe Bahama |slands [1893] A C. 138,
McLeod v. St. Aubyn, [1899] A C. 549, Reg. v. Gay, [1900] 2
QB.D. 36; Rex v. Editor of the New Statesman (1928) 44
T.L.R 301; Ambard v. Attorney-General for Trinidad -and
Tobago, (.1936) A.C. 322, Debi Prasad Sarnma .v. The ' King
Emperor. 70 I. A 216 and Reg. v. Conmissioner of  Police
the Metropolis, Ex parte Blackburn, (1968) 2. WL.R 1206
referred to.

(3) Assuming good faith can be held to be a defence'in a
proceeding for contenpt, in the present case, no  attenpt
was nmade to substantiate 'that the facts stated  in the
article were true or were rounded on correct data. On the
other hand, it was established that sone of the nmateria
al  egations were altogether wong and incorrect. [792 E-F]
B.R Reddy’'s case, [1952] S.C.R 425, referred to.

(4) The nere fact that his brother happened to have a
pecuniary interest in the firmcould not per se establish
that the Judge woul d al so have a financial interest therein
so as to constitute legal bias. [792 H, 793 A

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No.159 of
1966.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

Appeal by special leave fromthe judgnent and order
dat ed Novenber 24, 1965 of the Bonbay H gh Court in Crinina
M sc. "Application No. 323 of 1965.

S.C. Agarwala, for the appellant.
M S. K. Sastri and S.P. Nayar, for the respondent.
The Judgrment of the Court was delivered by

Grover, J. This is an appeal fromthe judgment of the
Bonbay High Court passed in exercise of ordinary origina
civil jurisdiction by which the ,appellants were found
guilty of having conmitted contenpt of M. Justice Tarkunde
in his judicial capacity and of the court. Appellant No. 2
DR CGoel, who is the Editor, Printer and Publisher of
Perspective Publications  (P) Ltd. --appellant No. 1, was
sentenced to sinple inmprisonment for one nonth together with

fine anobunting to Rs. 1,000/-, in default of payment of fine
he was to undergo further sinple inprisonment
781

for the sanme period. ~ The appellants were also directed to
pay the costs incurred by the State. On behalf of the first
appel l ant'_it has been stated at the bar that the appeal is
not bei ng pressed.

The background in which the inmpugned article was
published” on April 24, 1965, in a weekly periodical called
"Mai nstreant which i's a publication brought out by the first
appel l ant may be set out. In the year 1960 a suit was filed
by one Krishnaraj Thackersey agai nst the weekly newspaper
"Blitz" and its Editor and others claimng Rs. 3 lacs as
damages for libel. 'The hearing in that suit comrenced on
the original side of the Bonmbay Hi gh Court on June 24, 1964.
The delivery of the judgnent comenced on January 19, 1965

and continued till February 12, 1965. After  June 24,
1964, that suit was heard fromday today by M. " Justice
Tar kunde. The suit was decreed in the sumof Rs. '3 |acs.

An appeal is pending before a divisionbench of the Hgh
Court agai nst that judgnent.

The inpugned article is stated to have been contributed
by a person under the name of "Scribbler" but appell'ant No.
2 has taken full responsibility for its publication. Its
heading was "STORY OF A LOAN and. Blitz Thackersey  Libe
Case". It is unnecessary to reproduce the whole article
whi ch appears verbatimin the judgment of the H-gh Court.
The article has been ingeniously and cl everly worded. The
salient matters nmentioned in the article are these:  After
paying a tribute to the Indian judiciary the witersays that
according to the report in "Prajatantra" a GQujarati paper
architects Khar e- Tar kunde Private Linmited of Nagpur
herei nafter called "Khare-Tarkunde" (which is described a
Firmin the article) got a loan facility of Rs. 10 lacs from
the Bank of India on Decenber 7, 1964. The partners of
Khar e- Tar kunde included the father, two brothers and sone
other relations of Justice Tarkunde who awarded “a decree
for Rs. 3 lacs as dammges against Blitz and in favour of
Thackersey. It is pointed out that the date on which Rs. 10
lacs loan facility was granted by the Bank of India was
about five and a half nmonths after the Thackersey-Blitz
libel suit had begun and just over Si X weeks bef ore
Justice Tarkunde began delivering his "marathon judgnment"
on January 19, 1965. It is then said that for Rs. 10 |acs
loan facility granted to Khare-Tarkunde, the New India
Assurance Co. stood guarantee and that the two Directors of
the Bank of India who voted in favour of the credit of Rs.
10 | acs being granted to Khare-Tarkunde were Thackersey and
Jai sinh Vithal das (believed to be a relative of Thackersey).
Next it is stated that one of the Directors of the New India
Assurance that stood guarantee for the loan facility was
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N. K. Petigara, who was also a senior partner of Ms. Milla &
Mulla Craigie Blunt & Caroe, Solicitors of Thackersey in the
Bl itz- Thackersey Libel Case before Justice Tarkunde

4 Sup. Cl/69--17

782

Enphasis is laid on the fact that Khare-Tarktunde had a
capital of Rs. 5 lacs only and the bal ance sheet of the firm
of June 1964 reveal ed i ndebt edness to various financiers to
the tune of Rs. 14 lacs. Thus Khare-Tarkunde is stated to
be "lucky to get against all this a handsonme |oan of Rs. 10
lacs fromthe Bank of India". The witer refers to the Code
among college teachers and university professors of not
exam ni ng papers when their own children and near relatives
sit for examination and adds that Justice Tarkunde hinself
will recognize the rightness of such a Code. Referring to
the uni npeachabl e integrity and reputation of judges of the
Bonbay High Court, the witer proceeds to say "there nust
not be allowed to be raised even the faintest whisper of any
m sgiving ' on that score." Paragraph 24 deserves to be
reproduced : -

“I'f Sri Krishna Thackersey did not |ay
it bare at thetinme of the suit that he was
one of the sponsors of a contract of which the
judge’s relations were the beneficiaries, it
is up to the Chief Justice of the Suprene
Court sand the Bonmbay High Court including
Justice Tarkunde as al'so the- ever vigilant
menbers of the Bar to consider all t he
i mplications of these disclosures which have
distressed a comon citizen like ne, so that
the finest traditions of our judiciary my be
preserved intact."

A petition was filed before the Bonbay Hi gh Court by the
State of Maharashtra pointing out that the aforesaid article
contai ned scandalous allegations and was calculated to
obstruct the administration of justice and constituted gross
contenpt of court. The article purported to state certain
facts relating to the transacti on between Khare- Tarkunde and
the Bank which were false and there were several ms-
statements and suppression of facts sonme of which were:

(a) The article wongly stated that the
father of M. Justice Tarkunde was a partner
in Khare Tarkunde; and

(b) The article falsely described the
transaction as a 'loan’ by the Bank to Khare-
Tar kunde. In fact the said transaction was
only a qguarantee given by the Bank which
undertook to pay to the Govt. any anount. not
exceeding Rs. 10 lacs in the event of ~Khare-
Tar kunde bei ng unabl e to perform its
obl i gati ons. The Bank was secured by a
further guarantee given by the New ' I ndi a
Assurance Co. Ltd. undertaking to secure the
Bank in the event of the Bank having to pay
the said amobunt or any part thereof.

Appel lant No. 2 who al so happens to be a Director and
Principal Oficer of the first appellant, filed a reply
rai sing sone objec-

783

tions of a legal and technical nature ,and took up the
position that the inpugned article was based on a report
published in "Prajatantra"” fromwhich all the facts stated
in the article were incorporated. It was asserted that
certain 'major facts’ had been verified by the appellant and
found to be true. It was admitted that upon reading the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

petition for taking contenpt proceedings it was found by
appel lant No. 2 that there were certain incorrect statenents
in the article. It was claimed that the article had been
published in a bona fide belief that whatever was stated in
t he article in "Prajatantra" was true. The intention was
to convey to the public at large that it was incunbent on
the plaintiff Thackersey and Pettigara, one of the partners
of Milla & Milla etc., his attorneys to inform Justice
Tarkunde that the plaintiff had voted for a resolution of
the Board of Directors of the Bank of India which, w thout
reasonabl e doubt, would help Khare-Tarkunde in whi ch
Tar kunde happened to be a brother of the Judge.

The High Court analysed the inplications of the facts
stated in each paragraph of the inpugned article in great
detail and observed :--

TN reading the article as
a whole, “taking care not to read into it
anything nore thanits plain |anguage inplies
and neki ng every allowance for literary style
and rhetorical flourish expressions which were
often used in the  argunents for t he.
respondents it is inpossible to avoid the
conclusions that this article exceeds the
bounds of fair and reasonable criticism In so
far as it suggests that there is some sort of
casual connection between the granting of the
loan to Ms. Khare-Tarkunde Pvt. Ltd., and the
judgrment of M. Justice Tarkunde.in the Blitz-
Thackersey case, it clearly attenpts to |ower
the | earned judge in his judicial capacity not
to mention the fact that it wouldalso tend to
shake the confidence of the lay public in the
H gh Court and inpair the due administration
of justice in that Court. In so far as there
is a suggestion made be it ever so faint  that
M. Justice Tarkunde knew or must have known
of the loan to his brother’s firm before he
delivered the judgnent in the case, the
article is malicious and "not in good faith."
The H gh Court also exanined the m sstatenents and
i naccuracies in the inpugned article and held that there was
no foundation for the suggestion that Khare-Tarkunde was an
i mpecuni ous concern and therefore was "lucky" to get the
handsone | oan nor for the suggestion that either Thackersey
and his co-Directors in the Bank of India ~or Thackersey's
solicitor and his co-Directors in the New India Assurance
Co. went out of their way to grant accom
784
nodation to Khare-Tarkunde. The H gh Court found no basi s
for the insinuation that there was any connection  between
the loan and the judgment in the Blitz-Thackersey  case or
that Justice Tarkunde knew or m ght have Known about any
| oan havi ng been granted to his brother’s firm No attenpt
was made to justify these suggestions in the return or in
the argunment before the H gh Court and all that was urged
was that the words used by contestable did not give rise to
the said inmputations or innuendos and that the contemmor was
only trying to comunicate to the public at |arge what has
been stated before. It is needless to refer to the other
points raised before and decided by the H gh Court because
none of them has been argued before us.

In this appeal, counsel for appellant no. 2 has nmade
sonme attenpt to establish that no aspersion was cast on the
integrity of Justice Tarkunde in the article nor was any
i mput ati on of dishonesty made. H s second contention is that
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proceedings for contenpt for scandalising a Judge have
become obsolete and the proper renedy in such a situation
is for the Judge to institute action for |ibel. Thirdly,
it is said that there was no evidence before the H gh Court
that Justice Tarkunde did not know about the transaction or
the dealings between the firmin which his brother was a
partner and the bank of which Thackersey was a director.
If, it is submitted, the allegations made in the article
were truthful or had been made bona fide in the belief that
they were truthful the H gh Court ought not to have found
appel lant no. 2 guilty of contenmpt. At any rate, according
to counsel, the statenents contained in the article only
made out a charge of bias against the Judge and if such a
charge is made it cannot be regarded as contenpt.

On the first point our attention has been invited to the
paragraphs in the article containing expression of high
opi nion held by the witer of the judiciary in India. It is
suggested that ~his -attenpt was only to make a fair and
legitimate criticismof the proceedings in the Thackersey
suit against the "Blitz" weekly. |t has been enphasised in
the article that the damages which were awarded to the tune
of Rs. 3 lakhs were alnpst punitive and that it was a rare
phenonenon that the plaintiff (Thackersey) did not step into
the witness box and al so a permanent injunction had been
granted preventing /Blitz fromprinting anything based on the
subject matter of litigation. The |aw involving freedom of
press fully warranted such criticismof a judgnent or of the
proceedings in a suit in a court of |aw.

It is true that the witer of the article could exercise
his right of fair and reasonable criticismand the matters
whi ch have been nentioned in sonme of the paragraphs may not
justify any proceedings being taken for contenpt  but the
article read as a whol e | eaves

785
no doubt that the conclusions of the H gh Court were
unexceptionable. It was a skillful attenpt on the part of

the witer to inpute dishonesty and lack of integrity to
Justice Tarkunde in the matter of Thackersey-Blitz suit, the
i mput ation being indirect and nostly by innuendo-that it was
on account of the transaction and the dealings nentioned in
the article that the suit of Thackersey was decreed in the
sum of Rs. 3 lakhs which was the full —ambunt of damages
claimed by Thackersey. It may be that the article also
suggests that Thackersey and his ,attorneys were to blane
inasmuch as they did not inform the Judge  about the
transactions of Khare Tarkunde with the Bank of India wth
whi ch Thackersey was associated in his capacity as a
di rector but that cannot detract from 'the obvi ous
i mplications and insinuations made in various paragraphs of
the article which imediately create a strong prejudicia
impact on the mnd of the reader about the ‘lack of
honesty, integrity and inpartiality on the part of ‘Justice
Tar kunde in deciding the Thackersey-Blitz suit.

On the second point counsel for appellant no. 2 -has
relied a great deal on certain decisions of the Privy
Council- and the Australian and Anerican courts. In the
matter of a Special Reference fromthe Bahama |Islands(1l) a
letter was published in a colonial newspaper containing
sarcastic allusions to a refusal by the Chief Justice to
accept 'a gift of pineapples. No judgnent was given by the

Privy Council but their lordships nade a report to Her
Maj esty that the inpugned letter though it m ght have been
made subject of proceedings for libel was not, in the

circunst ances, calculated to obstruct or interfere with the
course of justice or the due administration of ,law and,
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therefore, did ,not constitute contenpt of court. |In that
case there was no question of scandalising the court nor had
any inmputation been nmade against the Chief Justice in
respect of any judicial proceedings pending before him or
di sposed of in his court. It is the next decision of the
Privy Council in MLeod v. St.Aubyn(2) on which a great dea
of argunent has been built up before us that the courts, at
least in England, have stopped comitting anyone for
contenpt for publication of scandalising matter respecting
the court after adjudication as well as pending a case
before it. That case came by way of an appeal from an order
of the Acting Chief Justice St. Aubyn of the Suprene Court
of St. Vincent committing one McLeod to prison for 14 days
for alleged contenpt of court. It was said inter alia in
the i npugned publication that in M. Trifford the public had
no confidence and his locus tenons, M. St. Aubya was
reducing the judicial character to the level of a clown.
There were several other sarcastic and |ibel ous remarks nmade
about t he Acting Chief Justice. Wi | e recogni zi ng
publicati'on of scandal ous matter of the court itself ,as a
head of contenpt of court as

(1) [1893] A.C. 138.

(2) [1899] A. C. 549.

786

laid down by Lord Hardwi cke in Re: Read and Huggonson(1l),
Lord Morris proceeded to nake the oft-quoted observation
"commttals for contenpt of Court 'by itself have becone

obsolete in this country even though in snmall colonies
consisting principally of coloured population comrittals
m ght be necessary in proper cases". Only ayear |later Lord

Russel of Killowen C. J., in The Queen v. Gay(2) reaffirned
that any act done or witing published calculated to bring
a court or a judge of the court in contenpt, or to lower his
authority, was a contenpt of court. The |earned ' Chief
Justice made it clear that judges and courts were alike open
to criticismand if reasonabl e argunent or expostul ati on was
of fered against any judicial act as contrary to law or the
public good no court could or would treat that as’ contenpt
of court but it was to be renenbered that the |iberty of the
press was not greater and no less than the liberty of every

subj ect . In that case it was held that there was persona
scurril ous abuse of a judge and it constituted contenpt.
Al the three cases which have been di scussed 'above were

noticed by the Privy Council in Debi Prasad Sharma & Ors. v.

The King Enperor(3) where contenpt proceedings had  been

taken in respect of editorial comments published in a

newspaper based or a news itemthat the Chief Justice of

Al l ahabad High Court in his admnistrative capacity. had

issued a circular to judicial officers enjoining on them to

raise contributions to the war fund and it was suggested

that he had done a thing which would | ower the prestige of

the court in the eyes of the public. This is what was said
at page 224 : -

"InIn re a Special Reference from the

Bahama Islands [1893] A C. 138, the test

applied by the very strong Board which heard

the reference was whet her the words conpl ai ned

of were in the circunstances calculated to

obstruct or interfere with the course of

justice and the due, adm nistration of the

I aw. In Reg. v. Gray [1900] 2QB. 36 it was

shown that the offence of scandalising the

court itself was not obsolete in this country.

A very scandal ous attack had been nmade on a

judge for hi s judicial utterances while
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to

It

sitting in a crimnal case on circuit, and it
was with the foregoing opinions on record that
Lord Russel of Killowen C. J. adopting the
expression of Wlmpt C J. in his opinion in
Rex v. Alnmon (1765) WInot’'s Notes of Opinions
243, which is the source of nuch of the
present law on the subject, spoke of the
article conplained of as cal cul ated
| ower
the authority of the judge."
is significant that their lordships made a distinction

between a case where there had been criticism of the

adm
(1)
(2)
(3)

787

nistrative act of

2 Ark. 471.

[1900] 2 QB.D. 36
70 1. A 216.

a Chief Justice and an inmputation on himfor having done

or
j ust
McLe
enph
scan

omtted to have done sonething in the admnistration of
ice. Itis further noteworthy that the law laid down in
od v. St. Aubyn(l) was not- followed and it was
asised that Reg. v. Gray(2) showed that the offence of
dalising the court itself was not obsolete in England.

In Rex v. Editor of ‘the New Statesman(3) an article had been

publ
M.

Edi t
wel |
inte
t hat
Mar i
Cour
many
ubyn
Chi e
t hat
st at
Lord
i mpu
t he
offe
with

ished in the New Statesman regarding the verdict by
Justice Savory given in a libel action brought by t he
or of the "Morning Post" against Dr. Mrie Slopes (the
known advocate of birth control) in which it was said,
r alia, "the serious point-inthis case, however, is
an individual owning to such views as~ those of Dr.

e Stores cannot 'apparently hope for a fair hearing in a
t presided over by M. Justice Avory--and there are so
Avorys". On behalf of the contemmor MLeod v. St. A
(1) was sought to be pressed-into service. The Lord
f Justice in delivering the judgnment of the Court  said
the principle applicable to-such cases was the one
ed in Reg. v. Gray(2) and relied on the observations of
Russel at p. 40. It was observed that the article
ted wunfairness and |lack of inpartiality to a judge in
di scharge of his judicial duties. The gravamen of the
nce was that by lowering his authority it -interfered
the performance of his judicial functions. Again in

Anbard v. Attorney General for Trinidad and Tobago(4) the

| aw
Kill

enunci at ed in Reg. v. Gay(2) by Lord Russel  of
owen was applied and it was said at page 335:

"But whether the authority and position
of an i ndi vi dual j udge, or t he due
adm nistration of justice, is concerned, no
wong is conmtted by any nenber of the public

who exerci ses t he ordi nary ri ght of
criticising, in good faith, in private or
public, the public act done in the seat of
justice. The path of criticismis a ' public

way; the wong headed are permtted to -err
therein; provided that nenbers of the public
abstain from inputing inproper notives to
those taking part inthe administration of
justice, and are genuinely exercising a right
of «criticism and not acting in malice, or
attenpting to inpair the admnistration of
justice, they are inmune. Justice is not a
cloistered virtue; she nust be allowed to
suffer the scrutiny and respectful, even
t hough spoken, comments of ordinary men."

It was, however, held that there was no evidence upon which
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the court could find that the all eged contemor had exceeded
fair and tenperate criticismand that he had acted wth
untruth or nalice

(1) [1899] A .C. 549.

(2) [1900] 2 QB.D. 36

(3) [1928] 44 T.L.R 301.

(4) [1936] A.C. 322.

788

and with the direct object of bringing the adm nistration of
justice into disrepute.

Lord Denning MR in Reg v. Conm ssioner of Police of
the Metropolis, Ex parte Blackburn (No..2)(1) nade sone
pertinent observations ‘about the right of every nan, in
Parliament or out of it, in the Press or over the broadcast,
to make fair and even outspoken comrent on matters of public

i nterest. In the words of the Master of Rolls, "those who
coment can deal faithfully with all that is done in a court
of justice. They can say that we are mstaken, and our

deci si ons/ erroneous, whether they are subject to appeal or
not. All'we wuld ask is that those who criticise us wll
remenber that, fromthe nature of our office, we cannot
reply to their criticism W cannot enter into public
controversy. Still less into political controversy. W nust
rely on our conduct itself to be its own vindication."™ 1In
that case M. Qintin Hogg had witten an article in "Punch"
in which he had been critical of the Court of Appeal and had
even nmade sone erroneous statements. But reading of the
article the salient passage of which is set  out in the
judgment of the Master of the Rolls makes it quite clear
that there was no attenpt to scandalise the Court and inpute
any dishonourable or dishonest notives or to -suggest any
lack of integrity in any particular Judge.

Gswald in his book on the Contenpt of Court has
expressed the viewthat it would be going a great deal too
far to say that commitments for contempt of court by
scandal i sing the Court itself have become obsol ete, and that
there does not seemto be any good reason for ignoring the
principles which govern the nunerous early cases on the
subj ect .

The Anerican and the Australian cases viz., John D
Pennekanp and The M am Herald Publishing Co. v. ~State of
Florida(2) and Bell v. Stewart(a) to which reference h.as
been nmde on be- half of appellant No. 2 can hardly be of
much assistance because in this country principles have
beconme crystallized by the decisions of the H gh Courts and
of this Court in which the principles followed by English
Courts have been nostly adopted.

We woul d now advert to the decisions of this Court. It
was held in Bathina Ramakrishna Reddy v. The State of
Madras(4) that the fact that the defamati on of a Judge of a
subordinate court constitutes an of fence under s. 499 of the
I ndi an Penal Code did not oust the jurisdiction of the High
Court to take cogni zance of the act as a contenpt of ' court.
In that .case in an article in a Telugu weekly it —was
alleged that the Stationary Sub-Magistrate of Kovvur was
known to the people of the locality for harassing
(1) [1968].2 WL.R 1206
(2) 328 U. S 331.

(3 ) 28 Com L.R 419.

(4) [1952] S.C.R 425.
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l[itigants in various ways etc. Miukherjea, J., (as he then
was) who delivered the judgment described the article as a
scurrilous attack on the integrity and honesty of a judicia
of ficer. It was observed that if the allegations were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

fal se, they could not underm ne the confidence of the public
in the administration of justice and bring the judiciary
into disrepute. The .appellant there had taken the sole
responsibility regarding the publication of the article and
was not in a position to substantiate by evidence any of the

al l egations nade therein. It was held that he could not be
said to have acted bona fide, "even if good faith can be
held to be a defence at all in a proceeding for contenpt”.

The decision in Re: The Editor, Printer and Publisher of
"The Tines of India" and In re Aswini Kumar CGhose and Anr.
v. Arabinda Bose & Anr. (1) is very apposite and may be. next
referred to. In aleading article in "The Tines of India"
on the judgnent of this Court in Aswini Kumar Ghose V.
Arabinda Bose & Ant.(2) the burden was that if in a
singularly oblique and infelicitous manner the Supreme
Court had by a majority decision tolled the knell of the
much rmaligned dual systemprevailing in the Calcutta and
Bonbay - High Courts by hol ding that the right to practise
in any Hi gh Court conferred on advocates of the Suprene
Court had” nade the rules in force in those H gh Courts
requiring-_advocates appearing on the original side to be
instructed by attorneys inapplicable to them This is what
was said by Mhajan, J., (as he then was) speaking for the
Court:

"No /objection could have been taken to the

article had it nerely preached to the courts

of law the sernon of " di vine detachnent.
But ‘when it proceeded to attribute inproper
noti ves to t he Judges, it not only

transgressed the limts of fair and bona fide
criticismbut had a clear tendency 'to affect
the dignity and prestige of this Court. The
article in question was thus a gross 'contenpt
of court. It is obvious that i f an
inmpression is created-in the mnds of the
public that the judges in the highest Court in
the land act on extraneous considerations in
deci di ng cases, the confidence of the whol e
comunity in the administration of justice is
bound to be underm ned and no greater m schief
than that can possibly be inmagined."”

The Editor, Printer and Publisher of the newspaper tendered

an apol ogy which was accepted; but this Court concurred in

the expression of views in Anrbard v. Attorney GCeneral — of

Tri ni dad(3), a passage from which has al ready been

extract ed. The guiding principles to be followed by courts

in contenpt proceedings were enunciated in Brahma Prakash

Sharma & Ors. v. The State of

(1) [1953] S.C.R 215.

(2) [1953] S.C.R 1.

(3) [1936] A.C. 322.
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Utar Pradesh(1). The judgnent again was delivered by
Mukherjea, J., (as he then was) and the English decisions
i ncludi ng those of the Privy Council were discussed. It _is
necessary to refer only to the principles laid down for
cases of the present kind i.e. scandalising the court. It

has been observed that there are two primary considerations
whi ch should weigh with the court when it is called upon to
exerci se sunmmary power in cases of contenpt committed by
"scandal i sing" the court itself. |In the first place, the
reflection on the conduct or character of a Judge in
reference to the discharge of his judicial duties would not
be contenpt, if such reflection is nade in the exercise of
the right of fair and reasonable criticism which every
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citizen possesses in respect of public acts done in the
seat of justice. Secondly, when .attacks or comments are
made on a Judge or Judges disparaging in character and
derogatory to their dignity, care should be taken to
di stingui sh between what is a libel on a judge and what
really amounts to contenpt of court. [f, however, the
publication of the disparaging statement is calculated to
interfere with the due course of justice or pr oper
administration of |aw by such court, it can be punished
sunmarily as contenpt. "it will be "an injury to the public
if it tends to create an apprehension in the nmnds of the
people regarding the integrity, ability or fairness of the
judge or to deter actual and prospective litigants from
placing conplete reliance —upon the court’s administration
of justice, or if it islikely to cause enbarrassnent in the
m nd of the judge hinself in the discharge of his judicia

duties. It is well established that it is not necessary to
prove affirmatively that there has been an act ua

interference with the adm nistration of justice by reason of
such defamatory statement; it is enough if it is likely, or
t ends i's ,any way, to interfere with t he pr oper
administration of law " In that case it was held that the
contempt was of a technical nature. Thi s was based
apparently on the reason that the Menbers of the Bar who had
passed a resolution ~attributing inconpetency, |ack of
courtesy etc. and had referred to conplaints against two
of ficers, one a Judicial Mugistrate and the other a Revenue
Oficer and had 'sent those conplaints to the District
Magi strate, Conm ssioner and the Chief Secretary in the
State and secondly because very little publicity had been
given to the statenent.

In Re: Hra Lal Dixit & tw Os.(2) t he above
principles were ,applied and reaffirpned. In that case words
whi ch had been used in a poster which was published had the
necessary inplication that the judges who decided in favour
of the Governnent were rewarded by the Governnment wth
appointnents to this Court. Although this case was not
one of scandalizing of the court but the question'that was
posed was whether the offending passage was of such
character and inport or made in such circum
(1) [1953] S.C.R 1169.

(2) [1955] 1 S.C R 677.
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stances as would tend to hinder or obstruct or interfere
with the due course of adnministration of justice by this
Court and it was answered in the affirmative -and the
contemnor was held guilty of Contenpt of Court. In State of
Madhya Pradesh v. Revashankar(1l) an application was . nade
under s. 528 of the Code of Crimnal Procedure in certain
crimnal proceedi ngs containing serious aspersions against a
Magi strate, M. N K Acharya. Reliance was once again placed
on Brahm Prakash Sharma’ s(2) case and the principles laid

t herein. It was held that the aspersions which had been
made anmounted to sonething nore than a nere intentional
personal insult to the Magistrate; they scandalised the

court itself and inpaired the admnistration of justice and
that proceedi ngs under the contenpt of court could 'be taken
agai nst the contemor.

There can be no manner of doubt that in this country the
princi pl es which shoul d govern cases of the present kind are
now fully settled by the previous decisions of this Court.
we nmay re; state the result of the discussion of the above
cases on this head of contenpt which is by no neans
exhausti ve.

(1 ) It will not beright to say that
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conmmittals for contenpt for scandalizing the
court have becone obsol ete.

(2) The sunmary jurisdiction by way of
contenpt nust be exercised with great care and
caution and only when its exerci se is
necessary for the proper administration of |aw
and justi ce.

(3) It is open to anyone to express fair
reasonable and legitimate criticismof any act
or conduct of a judge in his judicial capacity
or even to nake a proper and fair comment on
any decision given by himbecause "justice is
not a cloistered virtue and she nust be
allowed to suffer the scrutiny and respectful,
even though outspoken, comments of ordinary
men" .

(4) A distinction nmust be made between .a
nmere |ibel or defamation of a judge and what
amount's to a contenpt of the court.

The test in each case would be
whet her the impugned publicationis a nere
defamatory  attack on the judge or whether it
is calculated'to interfere with the due course
of justice or the proper admnistration of |aw
by his court. It is only inthe latter case
that it wilt be punishable as Contenpt.

(1) [1959] S.C.R 1367.
(2) [1953] S.C.R 1169.
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(5 ) Aternatively the test  wll be
whet her the wong is done to the judge
personally or it is doneto the public. To

borrow fromthe | anguage of Mikherjea, J. (as
he then was) (Brahnma Prakash Sharma’s case) (1)
the publication of a -disparaging statenent
will be an injury to the public if it tends
to create an apprehension in the mnds of the
people regarding the integrity, ability or
fairness of the judge or to deter actual and

prospective litigants from placing conplete
reliance upon the court's admnistration of
justice or if it is [likely to cause

enbarrassnent in the mnd of the judge hinself
in the discharge of his judicial duties.

As regards the third contention no attenpt was made
before the H gh Court to substantiate that the facts stated
inthe article were true or were rounded on correct data. It
may be that truthful ness or factual correctness is a . good
defence in an action for libel, but in the |aw of contenpt
there are hardly any English or |Indian cases in which such
def ence has been recognized. It is true that in the case of
Bat hi na Ranakri shna Reddy(2) there was sone di scussi on about
the bona fides of the person responsible for the publication
but that was apparently done to dispose of the contention
which had been raised on the point. It is quite clear that
the subm ssion nade was considered on the assunption that
good faith can be held to be a defence in a proceeding for
contenpt. The words "even if good faith can be held to be a
defence at all in a proceeding for contenpt” show that this
Court did not lay down affirmatively that good faith can be
set up as a defence in contenpt proceedings. At any rate,
this point is nmerely of academ c interest because no attenpt
was nmade before the High Court to establish the truthful ness
of the facts stated in the article. On the other hand, it
was established that sone of the material allegations were
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al t oget her wong and i ncorrect.

Lastly the submi ssion that the statenents contained in
the article nmade out only a charge of bias against the judge
and this cannot constitute contenpt has to be stated to be
rejected. It is a new point and was never raised before the
H gh Court. Moreover the suggestion that the charge in the
article was of legal bias which neant that Justice Tarkunde
had sone sort of pecuniary interest in Khare-Tarkunde which
had the transactions with the bank of which Thackersey was a
Director is wholly baseless. Counsel had to agree that
Justice Tarkunde was neither a sharehol der nor was there
anything to show that he had any other interest m Khare-
Tarkunde. The nere fact that his brother happens
(1) [1953] S.C.R 1169.

(2) [1952] S.C.R 425.
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to have a holding in it cannot per se establish that Justice
Tarkunde would al so have some financial or pecuni ary
interest therein. It is not possible to accept nor has such
extreme position been taken by the counsel for appellant no.
2 that there is any bar toa brother or 'a near relation of
a judge from carrying on _-any business, profession or
avocation. The entire argunent on this point is wholly
wi t hout substance.

The appellant No. 2 showed no contrition in the matter
of publication of the inpugned article. lie never even
tendered an unqualified apology. The H-gh Court, in these
circunstances, was fully justified in punishing him for
cont enpt of court ~and in awarding the sentence whi ch
was i nposed. In the inpugned article there was a clear
imputation of inmpropriety, lack of integrity ~and oblique
notives to Justice Tarkunde in the nmatter of  deciding the
Thackersey-Blitz suit which, on the principles already
stated, undoubtedly constituted contenpt of court.

The appeal fails and is hereby dism ssed.
V. P. S Appeal di sm ssed.
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