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CASE NO. :
Speci al Leave Petition (crl.) 439 of 2001

PETI TI ONER
HARI JI NDER KAUR

Vs.

RESPONDENT:
STATE OF JHARKHAND & ANR

DATE OF JUDGVENT: 28/ 08/ 2001

BENCH:
D. P. Mohapatra & Shivaraj V. Pati

JUDGVENT:

Shivaraj V. Patil J.

The order dated 31.10.2000 passed by the Patna
H gh Court, Ranchi Bench, Ranchi, in Crimnal Revision
No. 101 of 2000(R) is assailed in this petition

The petitioner filed a witten conplaint before
the Golmuri Police Station at Janshedpur on 2.9.1994
agai nst her husband (the respondent no. 2) and his
other relatives. On the said conmplaint, CGolmuri P.S
Case No. 172/94 was registered for offences under
sections 498-A, 313 of the Indian Penal Code (IPC) and
sections 3 & 4 of the Dowy Prohibition Act, 1971
After investigation, charge-sheet was filed. However,
Dr. (Ms.) Snehlata Mikherjee was not sent for trial
agai nst whomit was alleged by the conpl ai nant that she
was aborted at the nursing hone of the said doctor.
The | earned Chief Judicial Mgistrate on 19.11.94 took
cogni zance under sections 498-A, 313 of the IPC and
sections 3 & 4 of the Dowy Prohibition Act;, 1971 and
di scharged the accused Dr. (Ms.) Snehlata Mikherjee
The remai ni ng accused filed an application on 15.5.1995
to delete section 313 of the I PC fromthe charge-sheet
as no case was nade out for the said offence. The
| earned Magi strate, by his order dated 1.9.1995,
all owed the application and the charge agai nst the
accused under section 313 of the | PC was deleted. The
petitioner did not challenge either the order dated
19.11. 1994 di scharging Dr. (Ms.) Snehlata Mikherjee or
the order dated 1.9.1995 discharging the accused for
of fence under section 313 of the IPC. On 12.2.1998, an
application was filed on behalf of the petitioner to
proceed for the trial of the accused under section 313
of the IPC. The said application was dism ssed on
17.7.1998 agai nst which order a Crimnal Revision
Petition No. 303/98(R) was preferred by the petitioner
before the H gh Court. The Hi gh Court disposed the
said Revision Petition in the follow ng termns: -

In the result, | find no reason to
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interfere with the i npugned order except
that the previous order of the Chief
Judi ci al Magi strate discharging the
accused persons of the offence under
section 313 |.P.C. would be no bar to
the commttal of the case in accordance
with the provisions of section 323 of
the Code. Wth this observation, this
application is dismssed. However, it
is made clear that if on exam nation of
the remaining wi tnesses and on | ooki ng
to the rel evant docunents brought on the
record in course of the trial, the
Subdi vi si onal Judicial Magistrate finds
that the accused persons before him or
any of themis shown to have conmitted
of fence under section 313 of the Indian
Penal Code or for that matter, even of
its abetnment, he may conmit the case to
the court' of Sessions either on
application nade for the purpose by the
prosecution, or suo notu.

Thereafter, 'the l'earned Magi strate, having al ready

recorded evidence of two w tnesses, continued the tria
and recorded the evidence of six nore witnesses. In
conpliance with the directions given by the H gh Court
as extracted above, he passed a detailed order on
16. 3. 2000 holding that it was not necessary to commit
the case to the court of Sessions and postedthe case
for recording the statements of the accused. It is
this order, which was chall enged before the H gh Court
and the Hi gh Court, by the inpugned order dism ssed the
Revi sion Petition filed by the petitioner. Hence, this
petition.

The main thrust of the argunent of the |earned
counsel for the petitioner was that the |earned
Magi strate committed a nmanifest error in appreciating
the evidence produced by the prosecution as required
for final disposal of the case either to convict or
acquit the accused instead of considering only as to
whet her there was prina facie material to constitute a
charge for offence under section 313 of the IPC. The
| earned counsel for the respondent, while bringing to
our notice the previous order passed by the |earned
Magi strate and the Hi gh Court, urged that in the facts
and circunstances of the case, the | eaned Magistrate
was right in passing the order and as such the inpugned
order of the H gh Court confirmng the sane is
perfectly justified.

Looking to the narration of the facts made above,
it is clear that the order dated 19.11.1994 di scharging
Dr. (Ms.) Snehlata Mikherjee for the of fence under
section 313 of the IPC and the order dated 1.9.1995
di schargi ng the renmni ni ng accused for the offence under
section 313 of the IPC were not chall enged by the
petitioner. The order nade by the Hi gh Court on
earlier occasion in Crimnal Revision No. 303/98(R) was
al so not challenged. The |earned Magistrate conplied
with the directions given by the H gh Court in the said
Revi sion Petition. No fault can be found with the
order of the | earned Magi strate when he proceeded to
record the evidence of six nore w tnesses and
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thereafter passed the order hol ding that no case was
made out to commit the accused for trial under section
313 of the IPC by the Sessions Court. The |earned

Magi strate was bound to follow the directions given by
the Hi gh Court in the aforenenti oned Revision Petition.
VWhen the petitioner did not challenge the order of the
H gh Court, she cannot now say that the |earned

Magi strate should not have taken into account the

evi dence of 8 witnesses examned in passing the order
dated 16. 3. 2000.

Havi ng regard to the facts and circunstances of

this case, declining to interfere with the inpugned
order, we dismiss the petition. No costs.

[ SHIVARAJ V. PATIL ]

August 28, 2001.




