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ACT:

Payment of Bonus Act, 1965, s. 6-Wether on the facts and
circunstances of +the case, the workers are entitled to
hi gher bonus.

HEADNOTE

The appellant is a public linmted conmpany owning various
industrial wunits including the Delhi Qoth Mlls (D.C.M)
and the Swatantra Bharat MIIs (S.B.M). Although 'separate
bal ance- sheet and profit and | oss accounts were prepared for
each of these two mills, their worknen have al ways been paid
bonus cal cul ated on the basis of pooled profits of the two
units treating themas one unit. Disputes and differences
having arisen as regards paynent of bonus between the
workers of these two units, the following questions were
referred to the Tribunal for adjudication

(1) Wet her in calculating the bonus table for t he
accounting year in question, the allocation separately made
by the conpany towards capital and reserves of the two units
(D.CM and S.B.M wunits) is fair and reasonable

(ii)Whether worknen of these two mills are entitled to
bonus at higher rate for the said accounting year

On the basis of docunents filed both by the managenent and
the workers, it appeared that according to the conpany,
direct taxes which have to be deducted far conputation of
al l ocabl e surplus for paynent of bonus was rmuch higher,
whil e according to the workers, direct taxes should be nuch
| ess. If the conputation of the managenent were to be
accepted, the rate of bonus to each enpl oyee would remain at
7.30 per cent, while according to workers, the rate of bonus
would be 16.64% The Tribunal however, gave its award in
favour of the workers. Allow ng the appeal

HELD : The direct taxes under s. 6(c) of the Bonus Act were
properly quantified by the Appellant conpany in their
calculation and the rate of Bonus to each enployee is 7.31
per cent of their annual wage bill and not 16.64 per cent as
clained by the workers. The bonus Act, being a conplete
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Code, the provisions thereof nust have effect of their own

force. So far as the two mills are concerned, the gross
profits must be conputed in terns of the second schedule to
the Act and the available surplus mentioned in s. 5, in
terme of ss. 6 and 7 of the Act. Where a branch or

undertaking has to be taken as an Establishnent wunder the
proviso to s. 2 for the purpose of the Act, the gross
profits, prior charges, the avail able

595

surplus and the allocable surplus have all to be found out
national |y appl yi ng the fiction to t he branch or
est abl i shnent . VWen the fictionis to have effect wth
regard to all other matters, it is not possible to hold that
for the purpose of conputation of direct tax, it has to be
given a go-by and the actual realities of the situation
taken note of only in respect of the anbunt of tax payable
under the Incone-tax Act for all the establishnments which
have to suffer taxation together and thereby to displace the
fictional ‘or notional liability. [604 C, 605 E, 607 A

Metal Box ~Co. v. Worknmen, [1969] 1 S.C R 750, Shree
Meenakshi— M I1s v. Their Wrknmen. [1958] S.C R 878, Ms.
Tul sidas Khenji v. Their Wrknen, [1963] 1 SS.C R 675 and
M s. Alloy Steel Project-v. 'The Wbrkmen, [1971] 1 S.C
Cases 536, referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : GCivil Appeal No. 622 of 1967.
Appeal by special |eave fromthe award dated February 28,
1967 of the Delhi Admnistration Speci al I'ndustria
Tribunal, Delhi in Reference No. 53 of 1966.

G B. Pai, D. R Thadani and S S. ~Sharma, for the
appel | ant s.

M N. Phadke, S. S. Khanduja, V. P. Kohli and Lalita
Kohli, for respondents Nos. 1 (c) and 3 (c) (i).

M K. Ramanurthi and Vi neet Kumar, for the respondent No.

1 (a).

O P. Sharma and K. S. Suri, for respondent No. 1 (b).

The Judgnent of the Court, was delivered by

Mtter, J. The only point of dispute between the parties to
this appeal by special |eave froman order of an |Industria
Tribunal relates to the quantum of direct 'taxes deductible
under s. 6 of the Payment of Bonus Act, 1965.

The appellant is a public |limted conpany owning and  run-
ning various industrial units situate at different places in
I ndi a. These are engaged in the manufacture . of  different
kinds of articles such as cotton textiles, artificial  silk
fabrics, sugar, industrial alcohol, vanaspati, . chemnicals,
fertiliser, polyvinyl chloride and rayon tyrecord etc. Two
of these units i.e., The Delhi Coth MIls and t he
Swat antra Bharat MIls are cotton textile mlls each
regi stered as a factory under the Factories Act. The award

under appeal relates to these two mlls alone. The
appel | ant prepares
596

and publishes one consol i dated bal ance sheet and profit and
| oss account of the conmpany showi ng the final results of the
working of all the units for its sharehol ders. It had
however for many years past, prepared and mai nt ai ned
separate balance sheets and profit and | oss accounts for
sone of its units individually and sonme grouped together

Al t hough separate balance sheets and profit and | oss
account s were prepared for each of these two mills
(hereinafter referred to as DDC M and S.B.M for abbrevia-
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tion) their worknmen have al ways been paid bonus calcul ated
on the basis of pooled profits of the two wunits treating
them as one unit. This is borne out by the award of the
Tri bunal in paragraph 29.
The reference herein was nmade by notification dated March 4,
1966 wunder ss. 10(1) (d) and 12(5) of the Industria
Di sputes Act for adjudication of several specified matters
of which the first two read as foll ows
1. Whether in calculating the bonus table
for the accounting year ending 30-6-1965 the
al l ocation separately nmade by the Delhi Coth
and CGeneral MIIls Co. Ltd. towards the Capita
and Reserves of the Delhi Cdoth MIlls and
Swat antra Bharat MIls, the two units of the
Conpany, i's fair and reasonable ? If not, what
directions are necessary in this regard ?
2. \Whet her ~the workmen of these MIls are
entitled to bonus at a rate higher than 6 per
cent ~of the wages for the accounting year
ending 30-6-1965 ? |f so, what directions are
necessary in‘this regard ?
After prolonged proceedings before the Tribunal a settlenent
was arrived at between the Management and the Labour Unions
which were parties to the reference and  agreed directions
given in ;accordance therewith in regard to issue No. 1 were
as follows
1. Bal ance-sheets of DDC:M and S.B.M wll be
taken 'together for calculation of available
surplus . in accordance with the fornmula laid
down in the Paynent of Bonus Act, 1965.
2. I nterest has been charged in the profit
and | oss account of D.C.M and S.B.M wunits of
the head-office
597
current account. Hence, no return wll be
cl ai ned t hereon.
3.Interest has not ‘been charged on the fixed
capital expenditure accounts and the gratuity
reserves, appearing.in the balance sheets of
the DCM and S.B.M therefore, return on
such anounts will be clained.
4.The following nethod will be followed in
making a claimfor return on the follow ng
amount s :
(a) The, fixed capital expenditure account
in the. D.CM and S.B.M as represented by
the witten down value of the Fixed assets
appearing in the bal ance sheet of these two
units will be treated as paid up share capita
of the conmpany allocated to and invested in
these two units and return at the rate of 81%
or as provided in the Paynment of Bonus Act,

1965 from time. to time wll be charged
thereon as provided under the Payment of Bonus
Act, 1965.

(b) The gratuity reserves of these two units
will be treated as reserves and return at the
rate of 6% w |l be charged thereon as provided
under the Paynent of Bonus Act, 1965.

5. The nmethod and basis of casting bal ance
sheets will not be unilaterally altered or
changed.

6. The, above net hod of charging return on paid
up share capital and reserve of the above two
units will be followed in future al so.
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Thereafter the parties filed a |arge nunber of docunents
wai ving fornal proof thereof. Those, filed on behalf of the
Managenent were Exs. Mto M 352 while three other opposite
parties filed sone docunents each. On the basis of the
docunents before the Tribunal the Management and the workers
made their respective cal cul ations which were summed up in a
chart, a copy whereof was handed over to us by |earned
counsel for the appellants. The sane reads as follows:--
598

CHART
Management M 330 (paper Book p.200)
Ref. of Bonus Act Detail s Ext DCM SBM
Gross Profit As per Ext. 1 107. 14 48. 93
Schedul e 2 deductions
Pri or charges Statutory depreciation
S.6(a)
(b) Devel opnent rebate 2
(c) Direct taxes 3
(a) Inconme tax 3
(b) Surtax
(d) RETURN
(a) Dividend on Pref 4
capital
(b) on equity capital 4
(c) on reverse 4
Avail able surplus S. 5
Al l ocabl e surplus S.2 (a) Payables as bonus
60%
Annual wage bill of
all the eligible of 5.201.78 plus101.54
enpl oyees

Rate of bonus to
each enpl oyee
Wor kers W 84 (Paper Book p.213)

Tot al Lakhs
156.09 Goss Profit .......... ... .. ... .. 156. 09
DEDUCTI ONS

35.83 Depreciation u/s 6(a) . Coe 35.83
Devel opnent rebate u/s Nb) .o . 2.72

2.72 Direct taxes u/s 6(c) as in EX—M-15 10. 09
Return on capital under s.6(d) 22.47

52.24

5.48

27. 17

1.30

118.74 Avail able surplus is . . . .. 84.98
Al l ocabl e surplus is 60960f Rs 84 98 50.99

37.35

22.40

306.32 Annual wages . . . . . . . . . . . . . . 306.32

7.31% Rate of bonus e e e e e . ... 16.64%

599

The above brings out the w de divergence between the parties

as to the figure of direct taxes. According to the

appel l ant direct taxes which have to be deducted for
conput ati on of allocable surplus for payment of bonus are

Rs. 52-24 | akhs by way of incone-tax and Rs. 5-48 | akhs by
way of surtax nmeking a total of Rs. 57-72 |akhs, while
according to the calculation of the workers direct taxes
should be no nore than Rs. 10-09 | akhs on the basis of Ex.
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M 15, one of the docunments produced by the Managenent
itself. If the conmputation of the Managenent is accepted,
then the allocable surplus in ternms of s. 2(4) of the Bonus
Act is Rs. 22-40 |I|akhs and the rate of bonus to each
enpl oyee is 7.31 per cent while according to the conputation
of the workers the allocable surplus is Rs. 50-99 | akhs and
the rate of bonus shoul d be 16.64%
In order to appreciate the viewpoints of the two parties, it
is necessary to refer to sonme provisions of the Act. It s
unnecessary to state that before the enactnent of the Bonus
Act of 1965 bonus used to be awarded by Industrial Tribunals
whenever there was a di spute between the Managenent and the
workers, by applying the Labour Appellate Tribunal Ful
Bench formula fornulated as far back as 1950 and approved
of and explained in several decisions of this Court. The Act
of 1965 was passed for creating a statutory liability "for
paynent of bonus to persons enpl oyed in certain
establishments and for matters connected therewi th".
Subj ect to certain exceptions it was nade applicable to
every factory or other establishnment in which twenty or nore
persons were enployed on any day- during an accounting
year. The accounting year inthe present case is 1st July
1964 to 30th June, 1965. Under s. 8 wevery enployee is
entitled to be paid by the enployer in an accounting
year, bonus in accordance with the provisions of the
Act. The ampunt of bonus is to be specified percentages of
the all ocabl e surplus of the establishnment which is defined
ins. 2 sub-s. (4) of the Act. Establishnents may be of
two kinds. They are either establishments in private sector
establishnents in private sector. Al though 7 establishnment’
by itself has not been defined in the Act separately, s. 3
gives a clue to the nmeaning thereof. The said section runs
as follows :

"Where an establishnent consists of different

departments or undertakings or has branches,

whet her situated in the sane place or in
di fferent places, all such departnments or
undert aki ngs or branches shall be treated as

parts of the sane establishnent for t he
pur pose of conputation of bonus -under this Act

Provi ded that where for any accounting year a
par at e
bal ance- sheet and profit and | oss account are
600
Prepared and nai ntai ned in respect of -any such
department or undertaking or branch, then
such department or undertaking or branch shal
be treated as a separate establishment for the
pur pose of conputation of bonus under this Act
for that year, unless such departnent or
undertaking or branch was, inmediately before
the comencenent of that accounting year
treated as part of the establishnment for the
pur pose of conputation of bonus."
Gross profits of each establishment have to be computed in
terms of s. 4 which inits turn refer to two Schedules the
first to be applicable to a banking conmpany and the other to
any other case. After the ascertai nment of gross profits s.
5 lays down the method of conputation of available surplus.
Before the anendnent introduced by Act 8 of 1969 the
avai l able surplus in respect of any accounting year was to
be the gross profits for the year after deducting therefrom
the sunms referred to ins. 6. S. 6 provided for the
deduction of certain amunts fromthe gross profits as prior

or

se
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charges. These are, nanely, (a) any anpbunt by way of depre-
ciation adm ssible in accordance with the provisions of sub-
s. (1) of s. 32 of the Income-tax Act or in accordance with
the provisions of the agricultural income-tax law, as the
case may be (the provision is irrelevant for our purpose);
(b) any ampbunt by way of devel opnent rebate or devel opnent
al | owance which the enployer is entitled to deduct from his
income under the Income-tax Act; (c) subject to t he
provisions of s. 7 any direct tax which the enployer is
liable to pay for the accounting year in respect of his
income, profits and gains during that Year; and (d) such
further sums as are specified in respect of the enployer in
the Third Schedule. Before the anendnent of the Act in 1969
s. 7 read as follows :-
"For the purpose of clause (c) of section 6,
any, direct tax payable by the enployer for
any ~accounting year shall, subject to the
follow ng provisions, be calculated at the
rates applicable to the incone of the enpl oyer
for that year, nanely :-
(a) in calculating such tax no account shal
be taken of---
(i) any loss incurred by the enployer in
respect of any previous accounting year and
carried forward wunder any law for the tine
being in force relating to direct taxes;
(ii) any arrears of depreciation which the
enployer is entitled to add to the amount of
the all owances for
601
depreciation for any following accounting year
or years under subsection(2) of section 32 of
the I ncone-tax Act;
(iii) any exenption conferred on the enployer
under section 84 of the Income-tax Act or of
any deduction to which he is entitled lunder
sub-section (1) of section 101 of the Act, as
in force imediately before the comencenent
of the Finance Act, 1965;
(b) where the enployer is a religious or a
charitable institution to which the provisions
of section 32 do not apply and the whole or
any part of its incone is exenpt from tax
under the Incone-tax Act, then, with respect
to the inconme so exenpted, such -institution
shall be treated as if it were a conpany in
whi ch the public are substantially interested
wi thin the neaning of that Act;
(c) where the enployer is an individual or a
H ndu wundivided famly, the tax payable by
such enployer under the Incone-tax Act & shal
be calculated on the basis that the  incone
derived by himfromthe establishment is
his only incone;
(d) where the incone from any enpl oyer
i ncludes any profits and gains derived from
the export of any goods or nerchandi se out of
I ndia and any rebate on such incone is allowed
under any law for the tine being in force
relating to direct taxes, then, no account
shal | be taken of such rebate;
(e) no account shall be taken of any rebate
(ot her than devel opment rebate or devel oprent
al l owance) or credit or relief or deduction
(not hereinbefore mentioned in this section)
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in the paynent of any direct tax all owed under
any law for the tinme being in force relating
to direct taxes or under the relevant annua
Fi nance Act, for the devel opment of any
i ndustry."
Section 3 is the key to the Act in that it fixes the res or
the property which is to provide the allocable surplus for
the distribution of bonus in terms of the Act. This nust be
an establishment and a question directly arises when there
are a nunmber of establishnments in common ownership as to how
the allocable surplus is to be found out. If s. 3 had no
proviso to it, all departnments, undertakings or branches, be
they conplete factories or not, for turning out comercia
products under common ownership could be treated as one
establ i shnent for the purpose of conputation of 'bonus, A
conpany which is a legal entity
602
owni ng ~ and running factories of diverse characters whether
situate at the sanme place or located at different places
woul d in such eventuality, formone establishnment for the
purpose of the Act. The proviso to the section however
shows that the legislature intended that each of these
factories is to be treated as a separate establishnment for
the purpose of conputation of bonus if a separate bal ance
sheet and profit and l'oss account were prepared in respect
thereof unless such a factory was, inmediately before the
conmencenent of the accounting year, treated as a part and
parcel of the conpany i.e., the establishment. In other
words, if different units or branches or departnents had
been treated separately for the purpose of ~conputation of
bonus and separate balance sheet and profit and |oss
accounts had been prepared in respect thereof, they were not
to lost their separate identity as establishments because of
the main provision of S. 3. Once it is ascertained that a
branch, departnent or a factory is an establishnent by
itself under the Act, sections 4 to 7 are to have effect in
respect of that establishnent by thenselves w thout the
i mpact or connection with other branches, departnents or
factories even if they subserve a comon cause. Gross
profits ,of such an establishment Iike the two nills before
us would have to be calculated in terns of the Second
Schedule to the Act by taking the net profit as per profit
and |oss account and adding thereto the various _anobunts
therein nentioned and deducting the ambunts |ike capita
receipts, profits of and receipts relating to business
outside India etc. The gross profits to be conputed for the
purpose of bonus would not be the same as to be conputed
under the Indian Conpanies Act or the Income-tax Act. Under
S. 5 of the Act the available surplus in respect of the two
units would be the gross profits conputed under S. /4 as
reduced by the prior charges nmentioned in sub-cls. - (a) to
(b) of section 6. Al these amounts i.e., gross profits,
avail abl e surplus and sums deductible from gross profits
would be notional anpbunts in that they would not be the
amounts whi ch woul d be conputed under the Conpanies Act for
submi ssion to the shareholders or for assessnment under the
I ncome-tax Act to the taxing authorities. 'S. 7 cl. (a) of
the Act further illustrates the point that the direct taxes
which are to be deducted as prior charges are not to be the
same as would be assessed by the income-tax authorities
under the Income-tax Act. That the calculation of direct
taxes would be on a notional basis is also enphasised by
cls. (b), (c),
The net result seens to be that the legislature intended
that subject to the express provisions nentioned, the
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enpl oyees of a particular establishment should be entitled
to bonus under the, Act w thout any consideration to facts
or matters not nentioned

603

in the Act. The enployer is to be treated as a separate
juristic person liable to pay bonus to the enployees as if
the establishment was his only venture, no nmatter how he
fares in his other ventures. Even if the sumtotal of his
activities in respect of his ventures resulted in a loss for
the accounting year, he would have to pay bonus subject to
the maxi mum specified in section 10 of the Act to each
enpl oyee of the establishnent which was making profits. The
profits or | osses of the other establishnments, although they
may form part of the conposite whole in the accounting to be
done under the Conpanies Act or the assessnents to be made
under the Incone-tax Act,  would be wholly alien to
consi derati on and conputati on of bonus of the profit making
establishnments in terns of the Act.

The bal ance sheet and the profit and |oss account of tie
Del hi d'oth and General MIIls as on 30th June 1965 and for
the year ended 30 June 1965 were Exs. M5 to M7 before the
Tribunal while Exs. M8 to M10 are the correspondi ng docu-
ments for the Swatantra Bharat MIls. There is no dispute
between the parties wth regard to the figure of gross
profits in terns of the Second Schedul e to the Bonus Act as
shown in the main chart Ex. M 330 of the Managenent. The
gross profits for the Delhi Coth MIlIs was Rs. 107.14 |akhs
and that for Swatantra Bharat MIls Rs. 48.95 | akhs
totalling Rs. 156-09 |akhs. There is also no dispute that
the statutory depreciation interns of s. 6(a) of the Act
was Rs. 17,52,048 for the Delhi Cdoth MIls and Rs.
18, 30,969 for Swatantra Bharat MIIls the total whereof cones
"to Rs. 35.83 lakhs. The corresponding figures ‘for the
devel opnent rebate of the two mills add up to 2-72 | akhs but
whereas according to Ex. M 330 the direct tax i.e., the sum
of, incone-tax and surtax in respect of these two wunits
should be Rs. 52.24 |akhs and Rs. 5.48 |akhs totalling Rs.
57.72 | akhs, the enpl oyees claimthat the figure should be
no higher than Rs. 10.09 lakhs in ternms of Ex. M 15

It is well known that under the Indian Income-tax Act the
total profits and gains of a business are to be worked out
interms of s. 28 of the Income-tax Act, 1951. Under s.. 29
the income referred to ins. 28is to be conputed in
accordance with the provisions contained in ss. 30 to 43-A
S. 30 shows what reductions are to be allowed in respect of
rent, rates, taxes etc. for prem ses used for the purpose of
a business or profession. S. 31 specifies the anounts
deductible in respect of repairs and insurance of nachinery
pl ant and furniture used for the purpose of the business.
S. 32 deals with depreciation allowable under the | ncone-tax

Act . It contains elaborate Provisions as to'-how the
depreciation is to be worked out. S. 33 provides for
conput ati on of devel opment rebate in respect of the plant or
machi nery.

604

S. 33-A provides for developnent allowance. S. 33-B

provi des for conputation of rehabilitation allowance. S. 34
lays down the conditions for the allowance of depreciation
and devel opnent rebate. Ss. 35, 35-A 35,B, 35-C and 36
provide for special allowances. Wen the total income is
"ascertai ned after providing for the many al | owances
specified in the Act, incone-tax is charged in respect of
the total inconme of the previous year or previous year as
the case may be, at rates laid down in the Finance Act for
the relevant, year. The Conpanies Act however is not
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concerned with any other allowance except the one for
depreciation wunder s. 32 of the Income-tax Act and the
amount s deductible by way of devel oprent rebate or
devel opnent al |l owance under the said Act.

It nust follow fromthe above that the liability for direct
tax under S. 6(c) nust be the one which would have to be

conputed by principles followed in the Income-tax Act. In
other words, the Iliability wunder s. 6(c) mnust be the
notional liability of a venture of which the gross profits

are known and the prior charges by way of depreciation and
devel opnent rebate and devel opnent allowance have been
conput ed. The calculation of inconme-tax in EX. M 330
proceeds on the basis that the gross profits are Rs. 156.09
| akhs and the depreciation and devel opnent rebate allowable
under S. 6(a) and (b) are Rs. 38.55 |l akhs leaving a nmargin
of Rs. 117.54 |akhs for conputation of Incometax, |If this
tax is quantified at 45% of the said balance it cones to Rs.
52.24 [lakhs as shown in the calculation chart of the
Managenent and surtax thereon would be Rs. 5.48 |akhs. The
respondents-do not. dispute that the figures for incone-tax
and surtax would be as shown by the Managerment iif their
basic calculation is correct; but according to them the
Management rnust accept the figure given in Ex. M15. Ex.
M 15 proceeds on the basis that the total liability of the
conpany being Rs./ 16.00 | akhs as shown at page 4 of the
Directors’ report to the shareholders under the |Indian
Conpanies Act for the year ended 30th June 1965, the sane
woul d be allocable to the two units of Delhi, Coth MIls
and Swatantra Bharat MIIls in the proportion of Rs. 7.37
| akhs and Rs. 2.24 lakhs. These figures however have no
bearing on the conmputation of the liability to tax under s.
6(c) of the Bonus Act for the two particular units  involved

inthis case. It was argued at one stage by the respondents
that cl. (c) of s. 6 is not related to cls. (a) and (b)
of the said section. If that were so, there is no reason
why the tax liability at 45% shoul d not be cal cul ated on

the whole of the gross profits.i.e., Rs. 156.09 |akhs. Ex
M 15 was apparently prepared on the basis that the'total tax

l[iability for incone-tax purposes of all 'the various ' units
under the ownership of the Del hi C oth and
605

General MIls Conpany Ltd. being Rs. 16 lakhs, Rs. 7.85
lakhs and Rs. 2.24 |akhs would be attributable to the
working results of Delhi Coth MIIs and Swatantra Bharat
MIlls. If the direct tax liability be as quantified by the
Managenment in Ex. M 330 the available surplus in ternms of
s. 5 of the Act is Rs. 37.35 lakhs and allocable surplus
under the Act being 60%thereof is to be quantified at Rs.
23.40 | akhs which works out to 7.31 per cent on The -annua
wage bills of all the eligible enployees totalling Rs.
306. 32 | akhs.

The Act being a self-contained and self-sufficient Act
except in so far as it refers to the other enactnents
therein mentioned, and in particular the Indian Incone-tax
Act, it becones irrelevant to consider the application  of
the Full Bench fornmula of the Labour Appellate Tribunal for
the conputation of bonus before the Act of 1965 was enact ed.
Equally in our viewit is unnecessary to refer to the
observations of this Court in The Sree Meenakshi MIls Ltd.
v. Their Wrkmen(1l) or to Ms. Tulsidas Khini v. Their
Worknmen(2) relied on by | earned counsel M. Phadke for sone
of the respondents. The Act is a conplete Code and the
provi si ons thereof nust have effect of their own force. So
far as the nills before us are concerned, the gross profits
nmust be conputed in terns of Second Schedule to the Act and
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the available surplus nmentioned ins. 5interns of ss. 6
and 7 of the Act. Were a branch or undertaking has to be
taken as an establishnent under the proviso to s. 3 for the
purpose of the Act, the gross profits, prior charges, the
avail abl e surplus and the allocable surplus have all to be
found out by applying that fiction to the branch or
est abl i shment. Wien the fictionis to have effect wth
regard to all other matters, it is not possible to hold that
for the purpose of conmputation of direct tax it has to be
given a go-by and the actual realities of the situation only
in respect of the ampunt of tax payabl e under the Incone-tax
Act for all the establishments which have to suffer taxation
together allowed to displace the fictional or notiona
liability.
In the present case, it so happens that the bulk of the
profits of the conpany (the Delhi Coth and GCeneral Mlls
Conpany Ltd. ) cane fromthese two units : sonme of the other
units suffered losses while still others were not equally
profit - maki ng. If the argunent raised on behalf of the
wor k-nmen - was to be accepted and if it so happened that the
other units were greater profit-naking branches than these
two wunits, greater tax liability mght fall on these wunits
thereby reducing the percentage of bonus due to t he
enpl oyees of these units as a whole. That certainly was not
the object with which the enactnent was passed. S. 7
(1) [1958] S.C.R 878.
(2) [1963] 1 S.C R 675.
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of the Act itself shows that the matters extraneous to the
wor ki ng of the establishnent in the particular year were not
to be taken into account although they could not be ignored
for conputing tax liability under the I ndian I'ncome-tax Act.
Strong reliance was placed by | earned counsel for the appel-
ant on the decision of this Court in Metal Box Co. v. Wrk-
men(1l). Counsel for the respondents made valiant efforts to
persuade us to hold that many of the observations  therein
wer e obiter and as such the  case should either be
di stingui shed or be not followed as a precedent  for the
determ nation of the question before us. Wile no doubt the
di spute, in that case was somewhat different from the one
which we have to resolve and there are sone distinguishing
features in that case, nanmely, that the Court was not called
upon to exanmine the conmputation of the figures of  gross
profits etc. for an establishnent which canme wthin the
proviso to s. 3 the observations bearing on the question of
the conputation of direct tax under S. 6 (c) of the Act art,
certainly in point. It was pointed out 'there at p. 775
"What s. 7 really neans is that the Tribuna
has to conpute the direct taxes at the rates
at which the incone, gains and profits of the
enpl oyer are taxed under the Incone Tax Act
and ot her such Acts during the accounting year
in question. That is the reason why S.  6(c)
has the words "is liable, for" and the words
"*income, gains and profits". These words do
not, however, nean that the Tribunal while
conputing direct taxes as a prior charge has
to assess the actual taxable income and the
taxes thereon."
Wth respect, we entirely agree with the above observation
and in our view no useful purpose wll be served by
referring to the other observations bearing on a question
with which we are not directly concerned.
In Ms. Alloy Steel Project v. The Wrknmen(1l) where the
project was owned, controlled and managed by a Governnent
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Conpany, viz., Messrs Hindustan Steel Ltd., and separate
bal ance sheet and profit and |oss accounts of t he
undertaking were naintained, it was held that the claim of
the work-men that the project was a part of the Hi ndustan
Steel Ltd. should be upheld and its enpl oyees placed on the
same footing as the other enployees of the steel conmpany was
rejected inasmuch as the project which was started in the
year 1964-65 nade no profits right up to the year 1967- 68.

(1) [1969] 1 S.C.R 750. (2) [1971] 1 s.C
Cases 536.
607

In the result, we hold that the direct taxes under s. 6 (c)
of the Act were properly quantified by the appellants in
their calculation shown in Ex. M330 and the Tribunal went
wong in assessing that liability on the basis of Ex. M15

The award wll therefore be set aside and nodified to
provide for bonus being givento the workers at 7.31 per
cent of “their annual wage bill. The appeal 1is therefore

al l oned as indicated above, but, in the circunmstances of the
case, we meke no order as to costs.

ORDER
At the suggestion of the Court, the Advocate for the appel-
lant renewed the offer to pay ten per cent of the wages of
the enpl oyees as bonus for the relevant year. The offer was
accepted on behal f /of the enpl oyees by their Advocates. The

award will, accordingly, stand nodified, and the provision
of ten per cent of wages as bonus be inserted therein. The
paynment of bonus will be made before Diwali, 1971

There wll be no liability to pay interest. Qur judgnent

havi ng regard to the agreenent of the parties wil |
accordingly

stand nodi fi ed.

S.C

Appeal al | owed.
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