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ACT:

District Board--Engineer under the Board-Termnation of
servi ce- - Power of Board- St at utory Body- - Di-sci pl i nary

action--Wit Petition--Hi gh Court’s power to interfere--U P
District Boards Act, 1922 (U P. X of 1922), ss. 82,
84--District Board Rules, r. 3A(iv)--Constitution of India,
Art. 226.

HEADNOTE:

The appel | ant was an Engi neer of the District Board. The
Board resolved to ternminate the services of the “appell ant
after giving himsalary for three nonths in lieu of | notice
and served a notice upon him The appellant preferred an
appeal to the State Governnent against the action of the
Board but it was dismssed. He filed a wit petition before
the Hi gh Court but it was al so dism ssed.

The appel | ant contended that the Board was not
invested by the District Boards Act, 1922, with any power
to determ ne the enploynent of a servant of the Board
otherwise than by way of dismssal as punishment. The
respondents contended that, the appellant not being a civi
servant of the State, no petition was naintainable before
the Hgh Court for a declaration that his enploynment not
[awful ly term nated

Held that the Hi gh Court has, in a wit petition under
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Art. 226 of the Constitution, power to declare invalid the
act of a statutory body, if by doing the act the body has
acted in breach of a mandatory obligation inmposed by
statute, even if Dby making the declaration the body is
conpelled to do something which it does not desire to do.
The Hi gh Court had jurisdiction to declare that the
enpl oyment of the appellant was not lawfully term nated,
though it may be exercised only when the court is satisfied
that departure is called for fromthe rule that a contract
of service will not ordinarily be specifically enforced.

Muni ci pal Board, Shahjahanpur v. Sardar Sukha Singh 1
L.R (1937) All. 434, Ram Babu Rat haur v. Divisiona
56
Manager, Life Insurance Corporation of India, Al.R (1961)
All. 502, Dr. S.B. Dutt-v. University of Delhi, [1959] S
C. R 1236 and Vina v. National Dock Labour Board, L. R
[1957] A.C. 488, referred to.

Hel d further that s. 82 of the Act, which gave the Board
power 'to  appoint ~the Engineer also gave it the power to
term nate the appoi ntnent.~ Power to appoint ordinarily
carries wthit the power to termnate the appoi nt nent .
The procedure for termination of service was laid
down by r. 3A(iv) of the District Board Rules. The
enpl oyment was termnated by giving a notice in accordance
with this rule and the authority conpetent to termnate it
was the authority conpetent to appoint the successor of the
servant concerned. The dismissal of a servant of the Board
has to be in accordance with the rul'es made under s. 84
which provided for giving a reasonable opportunity and a
show cause notice. This procedure is not- applicable to
term nation of service.

Di sm ssal neans determ nation of enploynent as a
met hod of puni shnent for misconduct or other cause.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 304 of
1962.

Appeal fromthe judgnent and decree dated Decenber 1,
1958, of the Allahabad H gh Court in Gvil Msc. ~ Wit No.
270 of 1956.

S. T. Desai and J.P. Goyal, for the appellant.
G B. Agarwala and G P. Lag, for respondent No.1
K.S. Hajela and 0. P. Lag, for respondent
1963. April 15. The Judgrent of the Court was
del i vered by

SHAH J.--On October 18, 1954, the District Board,  Agra
resolved to termnate after giving salary for three nonths
inlieu of notice, the enploynent of the appellant who held
the office of Engi neer under the Board, and intinmation in
that behal f was
57
given to him An appeal perferred by the appellant to the
Government of U P. against the order termnating his
enpl oynent was di smi ssed on Decenber 5, 1956. The
appel lant then submitted a petition to the High Court
of All ahabad under Art. 7?26 of the Constitution for a wit
in the nature of certiorari quashing the resolution passed
by the Board on Cctober 18, 1954, and the order dated
Decenmber 5, 1956, passed by the State of U P. di smi ssi ng
the appellant’s appeal, and a wit in the nature of mandanus
conmandi ng the Board and the State of U P. to treat the
appel l ant as the |lawfully appointed Engi neer of the District
Board and not to give effect to the resolution term nating
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the services of the appellant passed by the Board on COctober
18, 1954.

The appellant averred that he had as Engineer of the
Board rendered "fl awl ess service" but a nenber of the Board
naned Tota Ramfelt 'annoyed with’ him’'for reasons which
had nothing to do with the proper discharge of his duties as
an Engineer,, and the President of the District Board was
not "very happy with the" appellant for "reasons best known
to" the President, that "he had spent the best part of his
life in the service of the District Board and even though he
has been honest and faithfull in the discharge of his duties
the District Board, has capriciously and without any
justification term nated" his services, and therefore the
resolution of the Board termnating his services was
i nvalid.

On behalf of the Board an affidavit was filed stating
t hat t he appel l'ant was guilty of "negl i gence, and
unf ai t hfulness , and he was censured, his annual increnents
wer e stopped, and that he was once dism ssed and thereafter
the resolution of dismssal was rescinded. The affidavit
cat al ogued serveral incidents in support of this case, and
urged that the Board being conpetent had justifiably
term nat ed
58
the appellant’s services, and the validity of the resolution
termnating his services was not |liable to be challenged.
The State of U P.| submitted that the services of the
appellant were terminated in accordance with rule 3 A(iv)
of the District Board Manual, that no appeal |ay against
the. resolution termnating the  services of the appellant
under rule 3 A (iv) of the Rules regarding Oficers and
Servants of District Boards and that the order of the State
CGovernment rejecting the appeal was correct.

The Hi gh Court dismssed the petition holding that under
the fourth provisotos. 82 of the District Boards K Act,
1922, the Board had the power to appoint and to determne
the enploynent of an Engi neer of (the Board and unless the
determ nation was by way of punishnent it could be made in
the manner provided by rule 3A cl. (iv) after giving /‘notice
of three nonths or a sumequal to salary for three nonths in
lieu of notice. The Court rejected the contention of the
appel l ant that the power to dismss conferred by the fourth
proviso to s.82, could only be exercised for punishing a
del i nquent servant of the Board and after follow ng t he
procedure prescribed in that behal f, and that apart fromthe
power to dismss, there was no power vested under the Act to
det erm ne enpl oyment and consequently the provisions of rule
3 Acl. (iv) were ineffective. Against the order passed by
the High Court this appeal is preferred wth certificate
granted by the Hi gh Court.

Counsel for the Board contended in Iimne “that the
appel l ant not being a nmenber of the civil service of the
State was not entitled to the protection of Art. 311 of the
Constitution, and the relief claimed by him being in
substance one for an order restoring himto the service of
the Board, from which he was disnissed, the jurisdiction of
the Hi gh Court even under Art. 226 of the Constitution was
restricted by
59
s. 21 (b) of the Specific Relief Act and that the relief
clainmed by himcannot in "any event be given, the renedy, if
any., of the appellant being to claimdanages by suit for
wongful termination of enploynent and not a petition for a
wit declaring the term nation of enpl oyment unl awf ul
and a consequential order for restoration in servi ce.
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Reliance was placed in support of this plea upon Minicipa
Board, Shahjahanpur v. Sardar Sukha Singh (1), Ram Babu
Rat haur v. Divisional Mnager. Life Insurance Corporation
of India (2) and Dr. S.B. Dutt v. University of Delhi (3).
In our judgment none of these cases can be used to support
the view that the H gh Court has no power to declare ,the
statutory obligations of a statutory body. Under the common
law the Court wll not ordinarily force an enployer to
retain the services of an enpl oyee whom he no | onger wishes
to enploy. But this rule is subject to certain well

recogni zed exceptions. It is open to the Courts in an
appropriate case to declare that a public servant who is
dismissed from service in contravention of Art. 311

continues to renain in service, even though by so doing the
State is in effect forced to continue to enploy the servant
whom it does not desire to enploy. Similarly under the
i ndustrial law, jurisdiction of the | abour and industria
tribunals to conmpel the enployer to enploy a worker, whom he
does not ‘desire to enploy, is recognized. The Courts are
al so invested with the power to declare invalid the act of a
statutory body, if by doing the act the body has acted in
breach of a mandatory obligation i nposed by statute, even if
by making the declaration the body is conpelled to do
somet hing which it does not desire to do.

The decision of the Allahabad H gh Court in Minicipa
Board, Shahjahanpur v. Sukha Singh (1), enunciates the |aw
somewhat broadly when it states that the  Court has no
jurisdiction to force an

(1) 1.L. R (1937) All. 334. (2) A 1.R (1961) All. 502
(3) [1959] S.C.R 1236
60

enployer to retain the services of a servant whom he no
| onger wi shes to enpl oyee and every enployer is entitled to
di scharge a servant for whose service he has no need. It
must be pointed that the powers of a statutory body arc
al ways subject to the statute whichhas constituted it, and
nmust be exercised consistently with the statute, ‘and the
Courts have, in appropriate cases, the power to declare an
action of the body illegal or ultrarites, even Jif the
action relates to determ nation of enploynent of a servant.
In Ram Babu Rat haur’s case (1)the Court had to consider the
guestion whet her an enployee of the Life I nsurance
Cor porati on whose enploynent was termnated could claim a
wit of mandanus restoring himto the service of the
Corporation, or a wit of certiorari quashing the proceeding
of the Corporation. The Corporation is an autononous body
and is not a departnent of the State, and the relation
between the Corporation and its enployees is  governed by
contract, and no statutory obligation is inposed upon the
Corporation in that behalf. The Court was therefore right in
hol ding that the rel ationship between the enpl oyee -and the
Corporation had to be deternmined, in the absence of any
statutory provision or a special contract, by the genera
| aw of master and servant. In Dr. S.B. Dutt’'s case (2) this
Court held that an award nmade by an arbitrator, declaring
that the dism ssal of an enployee of the Delhi University
was “"ultra vires, nmmla fide, and has no effect on his
st at us. He still continues to be a professor of the
Uni versity" disclosed an error apparent on the fire of the
award, because it sought to enforce a contract of persona
service. That was again not a case in which the invalidity
of an act done by the University on the ground that it
infringed a statutory provision fell to be determ ned. The
rights and obligations of the parties rested in contract,
and the award of the arbitrator that the dismissal of the
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enpl oyee was "ultra vires" was a nere flourish of [|anguage,
havi ng no neani ng

(1) AIl,R (1961) Al, 502 (2) [1959] S.C. R 1255.
61

in the context of the dispute between the parties. The award
was therefore declared to be one contrary to the rule
contained ins. 21 (b)of the Specific Relief Act and hence
voi d.

The question whether the Court would be justified in
granting a decl arati on about the invalidity of the
action of a statutory body term nating the enpl oynent of a
servant was raised before the House of Lords in Vina v.
Nati onal Dock Labour Board (1). The plaintiff a dock
worker in the reserved pool, under the schene set up under
the Dock-Wrkers (Regulation of Enploynent) Order 1947
failed to obey an order to report for work with a conpany
of stevedores and the |[ocal board instructed their
di sci plinary conmittee to hear the case against the
plaintiff. The commttee ternminated the enploynent of the
plaintiff _giving seven days’ notice, and this deci si on
was confirmed by the appellate board. The plaintiff then
clainmed in an action instituted by hima declaration that
his purported dismssal wasillegal, ultra vires and invalid
and al so damages for wongful dismssal.. The Trial Court
granted the declaration, and al so danages. The Court of
Appeal set aside the declaration. The ‘House of Lords
restored the declaration, for in their view the purported
di smissal was a nullity, since the local board had no power
to delegate its disciplinary functions. Pri s facie,
jurisdiction of the Court in an appropriate case to declare
an order passed by a statutory body, even if the order
relates .to the termi nation of the employnent of a  servant
of the body, may not be denied.

The contention raised by the counsel for the Board that
a petition for a declaration that the enploynment of the
appel l ant was not lawfully term nated. and on that account
the Board be commanded to treat (the appellant as /lawfully
in service cannot be naintai ned, rmust be rejected.

(1) L. R [1957] A C 488.

62

The jurisdiction to declare the decision of the Board _as
ultra vires exists, though it may be exercised only -when
the Court is satisfied that departure is called for fromthe
rule that a contract of service will not ordinarily  be
specifically enforced.

The question which then falls to be determined is
whet her under the District Boards Act, 1922 the  Board is
invested with the power to determine enploynent of a
servant of the Board otherwi se than by way of dism ssal as
puni shnent, and for that purpose certain provisions of the
Act and the rules franed under the Act may usefully be
referred. Chapter |1V deals with officers and servants of the

Boar d. "Servant’ of the Board is defined ins. 3 (ii) of
the Act as meaning "a person in the pay and service of the
Board." Section 72 enjoins upon the Board the duty to

appoint in addition to the Secretary and the Superintendent
of Education such officers or servants as it is required to
appoint by rules. By Ch. IX of the rules franed under the
Act the Board must appoint a District Board Engineer
possessi ng the qualifications specified t herein. An
Engineer is therefore an officer or servant whomthe Board
is bound to appoint. Section 82 confers administrative
aut hority upon the President and the Secretary in respect of
several nmatters relating to the servants of the Board
specified therein. The section states:
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"Except in the cases provided for by sections
70, 71 and 72, the power to decide al

guestions arising in respect of the service,
| eave, pay, allowances and privileges of
servants of the board, who are enpl oyed
whet her tenporarily or permanently, on a
nonthly salary of nore than Rs. 40 and the
power to appoint, grant |eave of absence to,
puni sh, dismiss, transfer and control such

servants of the board, shall vest in the
Presi dent, and the said
63

powers in the case of all other servants of
the board shall vest in the secretary’ :"
This clause is followed by four provisos, the last of which
is material. It provides:
"Provided fourthly, that the power to appoint
and dism ss the engineer, the tax officer and
the _accountant of the board shall vest in the
board, subject, in the case of disnissal, to a
right of appeal to the State Government wthin

one nonth of the order of dismssal."

By s. 84 the provisions of ss. 79., 73, 80 and 82 are
subj ect to the provisions of:
(a) X X X
(b)” any rule inposing any conditions on
the | appoi ntnent of persons to offices or to
any ‘particular office requiring  professiona
skill ~ and on the punishment or = dismssal of
persons so_appointed, and on-'their liability
to service under the orders of any  Governnent
on the occurrence of any - energency:
(c) X X X
(d) any other rule relating to servant,
of a board.
Section 172 enpowers the State Governnent to make rules
under the Act. By el. (?) the State Governnent nmay make
rules consistent wth the Act --
(a) providing for any natter for whi ch
power to make provi si-on is conferred,
expressly or by inplication, on the State
CGovernment by this or any other
64
enactrment in force at the comrencenent of this
Act ; and
(b) ogenerally for the guidance of a board
or any Conmittee of a board or any Government
officer in any matter connected wth the
carrying out of the provisions of this Act."
The scherme of ss. 72, 82, 84 and 172 read with the Rules in
so far as it is material in the present case is' - that an
Engi neer of the Board shall be appointed by speci a
resol ution by the Board. The power to decide all questions
arising in respect of the service, |eave, pay, allowances
and privileges and the power to grant | eave of absence, —and
to puni sh, transfer the Engineer is vested in t he

Pr esi dent . But the power to appoint and to disniss an
Engi neer vests in the Board subject to a right of appeal to
the State Government agai nst the order of dismssal. The

powers of the President and the Board arc subject to the
rul es i nposing conditions on the punishnent or dismssal of
the Engineer, and other rules relating to servants of the
Boar d.

The State of U P. has franed rules, in exercise of the
powers under s. 172 (2), two of which are material. |In Ch.
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I1l (of the Rules dealing with officers and servants of the
Boards) there occurs rule 3A, which provides:
"The period of office of a permanent servant

of the board other than a Governnent s

ervant in
its enploy shall not determ ne until--

(i) his resignation has been accepted
in witing by the authority conmpetent to
appoint his successor, or he ceases to be in
service by the operation of t he rul es
regulating the retirenment of district boards
servants, or
65

(ii) he has given such authority at
| east three nonths’ notice where his pay
exceeds Rs. 15 and in other cases at |east one
nmont h’ s noti ce, or

(iii) he has paid or assigned to the
board” a sumequal to three nonths’ pay where
his* pay exceeds Rs. 15 and in other cases a
sum equal to one nonth's pay;

(iv) he has been given by the authority
conpetent to appoint his successor not |ess
than ‘three nonth’s notice or a sumequal to
three nonths’ pay in lieu of notice where his
pay exceeds Rs. 15 and i'n other cases, not
| ess' than one nonth's notice or a sumequal to
one nonth’s pay in lieuof notice."

The other material rule framed by Notification issued by the
CGover nient of U P.  dated March 25, 1946, is headed
"Regul ation regarding dismssal, renmoval or reduction of
of ficers and servants of District Boards". |t provides:
"No officer or servant shall be dism ssed,
renoved or reduced wthout a reasonabl e
opportunity being given to him of | show ng
cause agai nst the action proposed to be taken
in regard to him Any witten def ence
tendered shall be recorded and a written order
shall be passed thereon. Every order of
di sm ssal, renoval or reduction shall” be in
witing and shall specify the charge brought,
the defence and reasons for the order."
Even though this is designated a regulation it is conceded,
and in our judgnment rightly, by the Board and the State  of
UP. that it is arule franed in exercise of the powers
conferred by s. 179,(2) and is not a regulation made in
exerci se of powers under s. 173, for the Act does not confer
any power upon the State Governnent under cl. (2) of s./73
to frame regul ations regulating the exercise of the power of
di sm ssal of
66
officers or servants of the Board. Under the rul es,
therefore, dismssal, renpval or reduction of an officer or
servant may be effected only after affording him a
reasonabl e opportunity of showi ng cause against the action
proposed to be taken in regard to him But the services of
even a permanent servant of the Board may be determined in
t he manner provided by rule 3A
The Boar d by its resol ution dat ed Cct ober 18,
1954, purported to exercise the power of determnation in
the manner and subject to conditions prescribed by rule 3A
The determination was by resolution of the Board and prina
fade, that exercise of the power may be effective. Counse
for the appellant contended that in the absence of a
specific power to determ ne enploynment conferred by the act
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itself, a rule which prescribed restrictions on the exercise
of that power was wholly sterile. It was urged that the
State Government has prescribed conditions under which the
enployment of a pernmanent servant of a Board may be
determ ned, but the Legislature not having conferred upon
the Board the power to determ ne enpl oynent otherw se than
by way of disnissal as punishnment the conditions under which
the power could be exercised served no purpose. W are
unable to agree with that contention. By s. 82 power of the
Board to decide questions arising in respect of the service
i ncluding the power to punish, dismss, transfer and contro
servants of the Board is statutorily delegated to the
President in case of servants drawing a sal ary exceedi ng Rs.
40 per nmensem and to the Secretary for other servants. But
the exercise of the power is subject to the conditions
prescribed in the provisos. Upon the exercise of the power
under s. 82 vested inthe Board, the President and the
Secretary, thereis yet another set of restrictions inposed
by s. 84. The power is subject, anbng others, to the rules
i mposi ng ‘conditi ons on the appoi ntnent of persons to offices
or to particular office
67
requiring professional skill and on the punishnent or
di sm ssal of persons so appointed, and to rules relating to
servants of the Board.  The rule providing for the procedure
for termnation of enploynent of servants of the Board is a
rule relating to servants of the Board and nay properly be
made under s. 84(d) read with s. 172(2). Power to appoint
ordinarily carries with it the power to term nate
appoi ntnent, and a power to termnate may inthe absence of
restrictions express or inplied be exerci sed, subject to the
conditions prescribed in that behalf, by “the “authority
conpetent to appoint. The power to terminate enploynment is
therefore to be found ins. 8 and the nethod 'of its
exercise is prescribed by the rules referred to in s. 84.
The rules deal with the conditions ~under which an  officer
or servant naybe dism ssed (the dism ssal being by way of
puni shnment and al so under which determ nation of enpl oynent
may take place.

It was wurged that rule 3A does not indicate the
authority by whomtermnation is to be effected.” But el.
(iv) in terms provides that the period of office of a

per manent servant of the Board shall not determine until he
has been given by the authority conpetent to appoint his
successor notice of the duration specified. It is the

notice which term nates the enploynent and the authority
conpetent to give the notice is the authority conpetent to
appoi nt the successor of the servant concerned.

We are however unable to agree with the H gh Court /that
the expression "dismissal" in the fourth proviso to s. 82
includes ternination of enploynent sinmpliciter. Inthe |aw
relating to master and servant the expression "dismssal"
has acquired a limted neani ng- determ nation of enploynent
as a nethod of punishment for msconduct or other cause.
That is the meaning in which the expression "dismssal" is
used in the rule published by Notification dated
68
March 25, 1946. By s. 84 the power of disnmissal of a
servant under s. 82 can only be exercised subject to the
provision of this rule, and the expressions "dismss" and
"di sm ssal" must have the same connotation in the law which
deal with the power and the procedure for exercise of that
power . The view expressed by the High Court would lead to
the result that even for nere term nation of enploynent the
procedure prescribed by the Notification my have to be
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fol | oned. There is again inherent indication in s. 82,
whi ch supports the view that the expression has been used in
alimted sense. The first proviso to s. 82 confers a right
of appeal to servants of the Board, against orders of the
President inmposing a fine exceeding one nonth's salary,
suspension for a period exceeding one nonth, reduction by
way of punishment, or supersession of a servant in the
matter of pronotion, as well as against orders of disnissal
The orders inposing fine, suspensi on, reduction or
supersession are ex facie orders of punishnent, and there is
no reason why the order of dismssal which occurs in the
same cl ause, and which is subject to appeal is not an order
of that nature. The fourth proviso also confers a simlar
right of appeal against the order of the Board disnissing
certain superior servants, An appeal against an order of
nere determnation of enployment, which may generally be
made in the exigencies of the service may serve no usefu
pur pose. Provision of a right of appeal ii indicative of
the nature of the order. In our viewit is conpetent under
s. 84 readwith s. 172 (2) to the State Governnment to nake
rul es i nposing conditions on the appointnment and puni shrent
of persons to offices or to any particular office requiring
professional skill and to provide generally the conditions
under which the servants of the Board are to serve, and in
the exercise of the powers which are vested by s. 82, these
rul es have an overriding effect. An order of deternination
of enmploynment which is not of the nature oft an order of
di smissal, has by virtue of the

69

rules framed wunder cl. (d) off s. 84 to be exercised
consistently with rule 3A ~—and an order of disnissa
i nvol vi ng puni shment nust be exercised consistently with the
rule or regulation framed under the Notification dated March
25, 1946 under s. 84 (b) & (d). W, therefore, hold that the
Board had the power to determine the enploynent of the
appel l ant and the Board purported to exercise that power.
But counsel for the appellant contended that even though in
formthe power of determ nation of enploynment was exercised,
in substance it was intended to exercise the power of
dism ssal and that the formof the resolution of the Board
was nerely to camoufl age the real object of the Board. I't
is settled law that the form of the order under which the
enpl oyment of a servant is deternmined is not conclusive of
the true nature of the order. The formnay be nerely to
canoufl age an order of dismissal for msconduct, and it is

al ways open to the court before which the order is
challenged to go behind the formand ascertain the true
character of the order. |If the Court holds that the order

though in the formnerely of determ nation of enploynment is
inreality a cloak for an order of dismissal as a matter of
puni shnment, the Court would not be debarred nerely  because
of the formof the order in giving effect to the rights
conferred by statutory rules upon the enpl oyee.

Counsel for the appellant pointed out that in the
affidavit filed on behalf of the Board, the entire service-
sheet of the appellant since the year 1945 was set out. The
af fidavit refers to the censure admnistered to t he
appel  ant for negl ect of duty on March 25, 1945, to the
order of dismissal of the appellant 'from service on a
finding by the Public Wrks Comrittee that he was guilty of
negl i gence and unfaithfulness in 1946, to the coments nmade
by the Chairman of the Board in 1947 that the appellant had
not proved hinself to be a loyal and faithful servant’ and
to stoppage of increments of the
70
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appel | ant by an order of the President of the Board in 1953
and 1954. Reliance is then placed upon paragraph-21 of the
affidavit of the Board in which it was stated that the plea
of the appellant that he had honestly and faithfully
di schar ged hi s duties but the District Boar d had
capriciously and without any justification termnated the
service of the appellant was untrue and it was asserted that
t he services of the appellant had been justifiably
term nat ed. It nust however be observed that in the
petition the appellant challenged the validity of the order
termnating his services on the ground firstly that the
Board had no power to termnate his enmploynment and secondly
that it was not justified in termnating the enploynment. It
was never contended that the order term nating t he
enpl oyment was one in reality of the nature of dismissal as
puni shment, and the formused in the resolution of the Board
was nerely to canouflage the real object of the Board.
Aver ment in the petition that the Board had act ed
capriciously ~and without any justification does not anount
to a plea that the order was intended to be one of disnissa
though in formone of determination of enploynent. It
al so does not appear to have been argued before the D vision
Bench that the inpugned resolution was in reality one of
di smssal. Mothan, C. J., in delivering the judgnent of the
Court dealt wth/ the only argunent advanced before the
Court, viz., that although the Board had the power to punish
or dismss the appellant it had no power otherwise to
terminate his service in the absence of a special contract
which did not exist in this case. ~If the appellant had in
his petition pleaded the case that the order though in the
form of determ nation of enploynent was intended to be one
of disnmssal as a natter of punishnent and “the form was
adopted nerely to conceal the true object of the Board, it
woul d have given opportunity to the Board to neet that case
and to produce all the evidence in that Connection in their
possessi on. The question raised
71
is one primarily of fact;and it was never rai'sed, nor
explored in the H gh Court on proper pleadings. It would be
taking the Board by surprise to allow the appellant to make
out this new case at this stage. W therefore refuse tO
consi der the question whether the order passed against the
appel | ant pursuant to the resolution dated Cctober 18, 1954
was for dismissal of the appellant fromthe service of the
Board, as a punishrment for m sconduct.
The .appeal therefore fails and
regard to the circunmstances, there wl
costs in this Court.

s dism ssed.” Having
| be no order as to

Appeal dism ssed




