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1. Thi s appeal arises out of the follow ng facts.

2. The appel | ant who was a covered enpl oyee under the ESI
schene met with an accident in the course of his enploynment

on 15th June 1990. An-acci dent -report was sent by the

enpl oyer respondent No.2 in the present appeal to the

respondent Cor porati on. The Corporation however refused to
treat the injuries sustained, as injuries suffered during

enpl oyment on the plea that on the date of the accident the

enpl oyee was not covered under the ESI- schene. It was also
conmuni cated to the enpl oyee by a conmuni cation dated 4th
Decenmber 1990 that he had ceased to be an enpl oyee with

effect from 1st October 1989 and therefore he woul d not be
entitled to any benefit for the disability but would be eligible
for sickness benefits for the period 16th June 1990 to

30t h June 1990. The enpl oyee thereupon filed an application

bef ore the Enpl oyees | nsurance Court, Al appuzha clai mng

the benefit of disability on account of the injuries that he had
suffered. In the counter statenent filed by the Corporation, it
was pointed out that the enployee as an insured person had

made contributions up to 30th Septenber 1989 and that he

ceased to be an enployee with effect from 1st October 1989 as
his salary had exceeded Rs.1600/- per nmonth from 1st Cctober
1989 and as such was not entitled to any benefit towards
disability. The Enployees Insurance Court in its order dated
14t h Novenber 1991 exam ned the various provisions of the

Enpl oyees State Insurance Act 1948 (hereinafter called the
"Act") and in particular the definition of ’enployee’ and
"insured person’ under section 2(9) and 2(14) respectively as
wel |l as section 46 that dealt with "benefits’ and ultinmately
concl uded that although the claimant ceased to be an

enpl oyee with effect from 30th Septenber 1989 he was
nevert hel ess an "insured person"” in terns of section 2(14) as
he had paid contributions towards his insurance which would
cover his case from 1lst April 1989 to 30th Septenmber 1989

t hough he continued to be an insured person up to 30th June
1990 and as such his claimfor the injury on 15th June was
fully justified under the Act.

3. Aggrieved by the order of the Enployees |Insurance Court,
the Corporation preferred an appeal before the H gh Court of
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Judi cature at Kerala. The H gh Court in its judgnment dated
28t h February 2000 noted that the facts of the case were not
di sputed and relying on a decision of the Division Bench of
that very court in MFA 621/1986 (Regional Director, ESI
Corporation vs. K. K Surendra Babu) observed that if a person
was not an enpl oyee during a particular contribution period
and an acci dent had taken place during such period, he would
not be entitled to ESI benefits. Having held above, the court
further concluded that as the accident in the present case had
al so occurred after the claimant had ceased to be an enpl oyee,
though within the contribution period, he was not entitled to
the benefit of the payment of insurance fromthe Corporation
The appeal was accordingly allowed and the order of the

Enpl oyees I nsurance Court dated 14th Novenber 1991 was set

aside. It is in this situation that the matter is before us in
appeal at the instance of the enpl oyee.
4 Certain facts are admtted on record: the date of

accident 15th June 1990, and that the contribution had been
made for the period 1st April, 1989 to 30th Septenber 1989

whi ch brought the contribution period to 30th June 1990. 1In
these adnmitted facts, the l'earned counsel for the appellant has
rai sed several arguments before us with reference to the
statutory provisions.  He has referred us to the definitions of
"enpl oyee’ in section 2(9) of the Act and to 'insured person’ in
Section 2 (14) of the Act and to section 46 which tal ks about
the benefits for an insured person in case of injury or

si ckness, and has argued that as the clai mant was an i nsured
person up to the end of the contribution period i.e. up to 30th
June 1990, the accident having taken place wthin that

peri od, the Corporation was |liable to make payment to him

As agai nst this, the learned counsel for the respondent has
argued that the sine qua non for determning the eligibility for
the paynment of insurance under the Act was that a person was
required to be an enpl oyee on the date of the accident and the
claimant had adnmittedly ceased to be an enpl oyee with effect
from1lst October 1989 and thus, he was not entitled to the
paynment of any disability benefit.

5. At the very outset, we may point out that the judgnent
relied upon by the Division Bench in reaching the inpugned
deci si on has not been cited before us by any of the counsel

We, therefore, do not have the benefit of the w sdom of the

Di vi sion Bench in those cases and have accordingly examned

the matter oursel ves.

6. The matter nust hinge on the various provisions brought
to our notice by the |earned counsel. W produce hereinbel ow.
Section 2(9), 2 (14) and Section 46 of the Act:

"Sec.2(9) "enpl oyee" means any person

enpl oyed for wages in or in connection wth

the work of a factory or establishnent to which

this Act applies and \026

(i) who is directly enployed by the
princi pal enpl oyer on any work of, or
incidental or prelimnary to or connected
with the work of, the factory or

establi shment, whether such work is

done by the enployee in the factory or
establishment or el sewhere; or

(ii) who is enployed by or through an

i medi ate enpl oyer on the prem ses of

the factory or establishnent or under the
supervi sion of the principal enployer or
his agent on work which is ordinarily
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part of the work of the factory or
establ i shnment or which is prelininary to
the work carried on in or incidental to the
purpose of the factory or establishment;

or

(iii) whose services are tenporarily |lent
or let on hire to the principal enployer by
the person with whomthe person whose
services are so lent or let on hire has
entered into a contract of service;

Sec. 2(14) "insured person" nmeans a person

who is or was an enpl oyee in respect of whom
contributions are or were payabl e under this
Act and who is, by reason thereof, entitled to
any of the benefits provided by this Act.

Sec. 46. Benefits. \026 (1) Subject to the provisions
of the Act, the insured persons [their

dependants or the persons hereinafter

nmentioned, as the case may be,] shall be

entitled to the following benefits, nanely \026

(a) peri odi cal paynent to any insured person
in case of his sickness certified by a duly
appoi nted nedi cal practitioner [or by any

per son possessing such qualifications and
experience as the Corporation my, by

regul ations, specify in this behalf

(hereinafter referred to as sickness benefit);

(b) peri odi cal paynments to an insured wonan
in case of confinenent or mscarriage or

si ckness arising out of pregnancy,

confi nenent premature birth of child or

m scarri age, such wonman being certified to

be eligible for such paynments by an

authority specified in this behalf by the

regul ations (hereinafter referred to a
maternity benefits);]

(c) peri odi cal payments to an insured person
suffering fromdi sabl enent as a result of an
enpl oyment injury sustained as an

enpl oyee under this Act and certified to be
eligible for such paynents by an authority
specified in this behalf by the regul ations
(hereinafter referred to as di sabl enent

benefit);

(d) peri odi cal paynents to such dependants of
an insured person who dies as a result of

an enpl oynent injury sustained as an

enpl oyee under this Act, as are entitled to
conpensation under this Act (hereinafter

referred to as dependants’ benefit);

(e) nmedi cal treatnent for an attendance on
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i nsured persons (hereinafter referred as to
medi cal benefit; and

(f) payment to the el dest surviving menber of
the famly of an insured person who has

di ed, towards the expenditure on the

funeral of the deceased insured person, or

where the insured person did not have a

famly or was not living with his fanmly at

the time of his death, to the person who
actually incurs the expenditure on the

funeral of the deceased insured person (to

be known as [funeral expenses]

Provi ded that the ampunt of such paynent

shal | not exceed [such anmount as may be prescribed

by the Central Government] and the claimfor such
paynment shall be made within three nonths of the
death of the insured person or wthin such extended
peri od as the Corporation or any officer or authority
authorized by it in this behalf may allow ]

(2) The Corporation may, at the request of the
appropriate Government, subject to such conditions

as may be laid down in the regul ations, extend the
medi cal benefits to the family of an insured person.”

7. An exami nation of the provisions would show that
the cl ai mant was an enployee up to 30th Septenber 1989

and ceased to be so on the next day as hi s sal ary had

exceeded Rs. 1600/- per nonth which was the cut of f wage

fixed under the Act at that tinme. Admttedly, also the

clai mant was an insured person and the only difference

between the two contesting parties is with regard to the
significance of the contribution period which was to end on
30th June 1990. For determ ning as to whether an

enpl oyee was entitled to the benefit under the Act,

reference has to be made to section 46(c) which woul d cover
the present case. Section 46(c) specifically provides for two
cunmul ative conditions for its applicability i) the claimant
must be an insured person and ii) that such-an injury nust

be sustai ned when he was an enpl oyee. We therefore find

that as the injury had been suffered after the claimant

ceased to be an enpl oyee, he would not be entitled to any
benefit of disabl enent notw thstanding the fact that his
contribution period and his status as an insured person
continued up to 30th June 1990. The Corporation has been
taken pains to point out that certain benefits which would
accrue to the claimant such as the benefit of sickness, has
already been given to him In this view of the matter, we
find no nerit in the appeal. It is accordingly dismissed. No
costs.




