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JUDGMENT

V.S. SIRPURKAR, J.

1. This judgnent will dispose of two appeals being Crimnal
Appeal No. 1241 of 2003 and Crimnal Appeal No. 1242 of 2003. The
Hi gh Court’s judgnent dismssing the appeal and confirmng the
conviction and sentence is in challenge in these appeals at the
instance of the three accused persons, nanely, accused Suni

Kumar, accused Tilak Singh and accused Ram Singh. Oiginally,
five accused persons canme to be tried for commtting offences

under Section 304 Part Il read with Sections 147, 504 and 302 read



with Sections 149, 147 and 504, |PC They were accused Sunil
Kumar, accused Jageshwar, accused Tilak Singh, accused Ram Singh
and accused Minna. Al'l the accused persons were charged and
convicted for the offence under Section 304 Part Il read wth
Section 149 and Section 147, |IPC and were sentenced to suffer
rigorous inprisonment for four years. Al of them filed appea
before the Hi gh Court. However, the Hi gh Court convicted all the

accused persons.

2. Before us only three accused persons have cone up in
appeal , they being accused Sunil Kumar and accused Tilak Singh (in
Crimnal Appeal No. 1241 of 2003) and accused Ram Singh (in
Crimnal Appeal No. 1242 of 2003). It is reported that accused
Jageshwar and accused Munna are no nore. That is how we have to
consider the case only of three appellants. They shall be

referred to as appellant Nos. 1, 2 and 3 respectively.

3. The prosecution case was that all the accused persons had
on 23.02.1982 at about 5 p.m in Mhalla Shivapuri wthin the
limts of Police Station Orai, District Jalaun fornmed an unl awf ul

assenbly with the common object to commt the nurder of Salim and
inflict injuries on the person of Salim causing his death. The
matter was reported by Hamd Khan, father of the deceased
I medi ately at 5.30 p.m It was contended therein that when Salim
was working in his shop at about 5 p.m, the accused persons cane
to his shop and started asking Salimwhet her he considered hinself

to be a great gunda since he was showing off in the exhibition
ground and thereafter started abusing himin filthy |anguage. On
bei ng objected by Salim all the accused started beating himwth

| at hi s/ dandas whereupon Salim fell down. The conpl ai nant raised



an al arm hearing which w tnesses Naeem Mhd. Ilyas @ Naushe and
several other persons reached the spot. Seeing them accused

persons fled away fromthe scene.

4. Usual investigations followed and the accused cane to be
arrested barely within 2 or 3 days. The injured Salim was sent
for Medical examnation of the injuries where as nmany as siXx
contused wounds were found on his body. Salim had becone
unconsci ous and, therefore, all the injuries could not be noted.
Salim was thereafter transferred to the Medical College, Kanpur
for treatnment where next day i.e. on 24.02.1982 at 7.55 a.m he
breathed his last. The information of death was sent to the Police
Station, Swarup Nagar, Kanpur and an inquest was prepared of his
body. Phot ogr aphs were taken and the body was sent for post
nortem exam nation. Salim was hardly 22 years old. In the post
nortem exam nation, three injuries were found on his head and it
was found that he had suffered a linear fracture of parietal bone
on both sides extending fromleft ear to right ear. Haenmetoma was
found in the brain and according to the doctors, death was due to
coma as a result of the head injuries caused by blunt weapons.
The accused were charged for the offences under Sections 147, 304,
323 and 504 |PC They abjured the guilt. Ham d Khan (PW1),
Mohd. |lyas @ Naushe (PW2) and Naeem (PW3) were exam ned by the
prosecution as eye-witnesses along with others. Their evidence
was accepted and the accused persons canme to be convicted as
stated above. Their appeal also failed and that is how the

accused persons are before us.

5. M. Amarendra Sharan, |earned Senior Counsel who appeared

in both the appeals attacked the judgnment of the Hi gh Court and



the Trial Court firstly, contending that there was absolutely no
reason for the accused persons to assault the deceased and no
notive has been attributed to all these accused persons. Learned
Counsel suggested that basically the story of the prosecution in

t he absence of any apparent notive becane extrenely doubtful.

6. We are not inpressed by this submi ssion since notive in a
crimnal case is irrelevant where evidence of the eye-wi tnesses is
avai | abl e. In this case, there were as nany as three eye-
wi t nesses one of whom was the father of the deceased. Therefore,
the question of absence of notive would have no inportance

what soever.

7. Learned Senior Counsel then took us extensively through
the evidence of three eye-witnesses and pointed out that the
evi dence of the father would be that of an interested w tness and
there was no possibility of the two other w tnesses, nanely, Mhd.
Ilyas @ Naushe (PW2) and Naeem (PW3) being the eye-w tnesses as
according to the Counsel, they were busy in their own shops. But
it has clearly come in the evidence that the father was very nuch
present at the shop while the shop of Mhd. |lyas @ Naushe (PW?2)
is just by the side of the shop of the deceased. It has al so cone
in the evidence that the shop of Naeem (PW3) is about 20 yards
from the shop of the deceased which is a tractor repairing
wor kshop. Considering this position and also considering that it
was 5 Oclock in the evening, there is no possibility of the shop
remai ning closed and under these circunstances, the presence of
the eye-witnesses would be nobst natural. Therefore, on that
count, the evidence cannot be discarded. It was al so suggested

that the day on which the occurrence took place was Tuesday and as



such the market remained cl osed. The shops of the deceased as al so
the eye-wi tnesses were not big shops and they were in the nature
of small workshops where welding and electric work etc. was going
on. Under such circunstances, it is not possible to hold that
such small shops al so remained closed on Tuesday. Again, in the
wake of the direct evidence of the w tnesses, we cannot accept the
contention that the shops were not there. Al the three w tnesses
have very specifically deposed about the presence of the accused
per sons. They have al so deposed about the individual acts in
assaulting the deceased Salim on his head. There is very little
cross-exam nation on the actual occurrence. W have seen the
evidence and found that the evidence given by these wtnesses

could not be shaken even in the cross-exam nati on.

8. It was suggested further that PW1l, Hamid Khan had in his
evidence admtted that he did not pay any tax to the nmunicipality
and there was no permt which would nean that there was no shop as
such. Now, nerely because the permt was not there, it does not
nmean that the deceased was not doing the gas welding work in his
shop. In fact, all the witnesses have unaninously stated about
the shop being there and the deceased being assaulted. Much of
the cross-exam nation was redundant of this witness as also the
ot her wi tnesses. Sane is the story of evidence regarding Mhd.
Ilyas @ Naushe (PW2). There appears to be sone cross-exam nation
as regards the identification particularly of Mhd. Ilyas @
Naushe. However, this witness had actually identified all these
accused persons since they all knew the deceased as also the

accused persons.

9. The Trial Court as well as the High Court have considered



the evidence closely and we do not think that there is any error

In the appreciation.

10. Lastly, it was stated by the |earned senior Counsel that
the offence would not be under Section 304 Part Il, IPC. At the
nost it could be under Section 325 or 326, IPC. W do not think
that we can accept this argunment. |In fact, seeing the seriousness
of the wounds, injuries on the head including the fracture on the
head, we wonder as to how the accused were charged of the offence
under Section 304, IPC. It was absolutely incorrect. They should
have been charged under Section 302, |IPC. However, in the absence
of the appeal by the State, we would not be in a position to do
anything in that behalf. Learned Counsel also suggested that
considering that this incident had taken place in the year 1982
and sentence of four years would be harsh punishnment. W do not
think so. 1In fact, the punishnent is on the lenient side. After
all, one young life was |ost at the young age of 22 years. \Wile
considering the sentence, nerely because the appeal pended and
nerely because the incident had taken place | ong back woul d not by
itself justify any interference with the puni shnent, particularly,

when the punishnent itself is a | enient one.

11. In that view, both the appeals are dismssed as being
W thout any nerit. The accused persons, who are on bail, shall
I mredi ately surrender within 15 days failing which i medi ate steps
I ncl udi ng i ssuance of non-bail abl e warrant shall be taken.
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