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JUDGMENT

The foll owi ng Judgnent of the Court was delivered:

S. C.AGRAVWAL, J.:

Speci al | eave granted.

The question that falls for consideration in this
appeal is whether the expression "full wages |ast drawn" in
Section 17-B of the I ndustrial Disputes Act , 1947
[hereinafter referred to as as ‘the Act’'] means wages drawn
by a workman at the time of termination of his enmploynent or
wages which he woul d have drawn on the date of the award.

The respondent was enployed as Cerk-cum Cashier with
the appell ant-Bank. After holding an inquiry into charges
relating to misappropriation of funds of the Bank of the
tune of Rs.5,000/- as contained in charge sheet dated June
18, 1983 he was dismssed by order dated July 1, 1986. The
sai d dismissal of the respondent gave rise to an industria
di spute which was referred for adjudication to the Centra
I ndustrial Tribunal, [hereinafter referred to as  ‘the
Tribunal’]. The tribunal found that the charges were not
established and held that the dism ssal of the respondent
was illegal. The Tribunal directed reinstatenent of the
respondent in service. The appellant-Bank has filed a wit
petition under Article 227 of +the Constitution in the
Gujarat High Court challenging the said award of the
Tribunal and the said wit petition in pending in the H gh
Court. In the said wit petition the D vision Bench of the
Hi gh Court on Septenber 11, 1991 passed in interimorder
staying the operation of the award on the condition that the
appel | ant - Bank would conmply with the provisions of Section
17-B of the Act and will pay to the respondent during
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pendency of the wit petition wages as per the said
provi sions subject to the respondent conplying with its
requi renment nmeaning thereby that he will be paid wages | ast
drawn or which would have been drawn if he was not
suspended. An application was subnitted by the respondent
for nmodification of the said order seeking a direction for
paynment of wages as on the date of the award. The said
application was, however, rejected by the Division Bench of
the High Court by order dated October 22, 1991. Subsequently
anot her application was filed by the respondent whereunder
it was submitted that during pendency of the wit petition
in the H gh Court settlenments had been signed with regard to
wage revision, etc., the last such settlenment being dated
14, 1995 and that the said settlenent had been inpl enented
by the appellant-Bank in respect of enployees already in
enpl oyment. The respondent clainmed that he was al so entitled
for revision in wage structure including Dearness Allowance
and ot her perks and perquisites. On the said application the
| earned Singl e Judge on Septenber 26, 1995 passed an order
directing that the respondent shall be paid the wages as
revised by the appellant-Bank including the increnents,
D.A, etc. which are granted to all the enpl oyees pursuant
to two settlenments signed during the pendency of the wit
petition between the banking industry and the Al India
Trade Unions which are known as the Fifth and the Sixth
Bipartite Settlements and that arrears be paid to himfrom
the date of the award accordingly. The Letters Patent Appea
filed by the appellant-Bank against the said order of the
| earned Single Judge was decided by a Division Bench of the
H gh Court by the inpugned judgnent dated February 7, 1996
whereby the direction given by the Ilearned Single Judge
regardi ng wages payable to the respondent has been
mai ntai ned but the direction regarding arrears has been
nodified and it has been directed that the appell ant-Bank
shal | deposit all deposit of three years in the nane of the
respondent and that from January 1, 1996 onwards the
respondent will be paid according to the order of the
| earned Single Judge and that the deposit will abide by the
final result of the Special Civil Application but the
interest accruing on the fixed deposit shall be paid to the
respondent. Feeling aggrieved by the said judgnent of the
Di vision Bench of the H gh Court the appellant-Bank has
filed this appeal

Shri P.P.Rao, the |learned senior counsel appearing for
the appel | ant - Bank, has urged that under Section 17-B of the
Act the respondent is only entitled to paynent of wages | ast
drawn on the date of the term nation of his enmployment and
that the High Court was in error in directing that he should
be paid the wages as revised by the appell ant-Bank incl udi ng

the increments, D. A, etc. which are granted to all the
enpl oyees pursuant to two settlenment between the - banking
Industry and the Al India Trade Unions which are known as

the Fifth and the Sixth Bipartite Settlements which were
signed during the pendency of the wit petition in the H.gh
Court. It has been wurged that the expression "full wages
| ast drawn" only neans the quantum of enolunents actually
drawmn by the workman at the tinme of the termination of his
enpl oyment and would not nean the wages which the workman
woul d be entitled in terns of the award whereby the order of
di sm ssal has been set aside. In support of his aforesaid
submi ssion the |earned counsel has placed reliance on the
foll owi ng deci sions of the various H gh Court:

1. International Air Cargo Wrkers Union Vs. Internationa

Airports Authority of India, [1990] 1 LLJ 1192 (Mud.);

2. Dal addi Coop. Agriculture Service Society Ltd. vs.
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@Qurcharan Singh & Anr., 1993 (5) SLR 719 (Punjab &

Hary.);

3. El pro International Ltd. vs. K .B.Joshi & Os., 1987
Lab.1.C. 1468 at 1472-1473 (Bom;

4. The Kapurthala Central Cooperative Bank Ltd. vs. the
Presiding Oficer, Labour Court, Jal andhar, 185 (2) 88
Pun. L. R 74.

Shri Jitendra Sharnmm, the |earned senior counsel, who
was requested to assist the Court as amicus curiae since the
respondent did not chose to appear in spite of notice, has
submitted that the expression "full wages |ast drawn" does
not connote the amount that was being paid to the workman at
the time of termnation of his enploynment but neans the
wages that would be payable to himat the tinme of order of
rei nst at ement . In support of his aforesaid subm ssion Shri
Jitendra Sharma has referred to the Objects and Reasons
underlying the enactnent of Section 17-B and has urged that
the said provisions have been enacted to give protection to
a workman/ who having succeeded in obtaining an award from
the Labour ~Court, Industrial” Tribunal or National Tribuna
setting aside the order _of term nation of his service and
directing that he be reinstated, is not allowed to resune
wor k because the enployer ~has filed proceeding in the High
Court or inthis Court to challenge the said award. The
| earned counsel has urged that if the workman is to get only
what he was getting at the tine of termnation of his
service, whether as subsistance all owance or wages, he gets
no benefit of the award in his favour and is put back to his
position as a suspended or~ charge sheeted wor kman
notw t hst andi ng the fact that term nation order has been set
aside. Shri Jitendra Sharma has al so enphasised that it
takes years to get a matter decided that it could not be
the intention of Parlianent in enacting -Section 17-B that
wor kman should only be paid wages that he was | draw ng
several years ago at the tine ~of the termination of his
service. In support of his subm ssions Shri Jitendra Sharnma
has placed reliance on the foll ow ng decisions of 'the High
Courts:

i Vi shveswaraya Iron and Steel  Ltd. vs. M Chandrappa &
Anr., 1994 (84) FJR (Kar);

ii. Carona Sahu Co. Ltd vs. A K Minakhan & Ors., 1995 (70)

FLR 25 (Bonj;
iii. Kirtiben B.Amn vs. Mafatlal Apparels, 1995 (2) G.R 804
(Quj.);

iv. Macneil and Magor Ltd. vs. 1st Additional Labour Court
and Anr., 1995 (1) Labour Law Notes 1014 (Mad);
V. Fouress Eng. (India) Pvt. Ltd. vs. Del hi Administration

& Ors., 1987 (1) LLJ 485 (Delhi); and
vi. P.Channaiah vs. Dy.Ex.Eng. RR Dist. & Os. 1996 (2)

LLJ 240 (A.P.).

Shri Raj kumar Gupta, the |learned counsel “ for the
Intervenor, has also placed reliance on the decisions
referred to above on which reliance was placed by Shri
Jitendra Sharma and has enphasi sed the hardship that woul d
be caused to the workman if the expression "full wages last
drawn"” is construed to nean wages that were being drawn by
himat the tinme of term nation of his enploynment because it
woul d not take into account the rise in the cost of living
during the period the matter was pendi ng adj udi cati on before
the Tribunal and is wunder consideration before the Hgh
Court or this Court.

It would be convenient at this stage to set out the
provi sions contained in Section 17-B of the Act which reads
as under:

Section 17-B. Paynent of full wages
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to workman pending proceeding is

hi gher courts. - \Were in any case
a Labour court, Tri bunal or
Nati onal Tri bunal by its award
directs rei nst at ement of any

wor kman and the enployer prefers
any proceedi ngs against such award
ina Hgh Court or the Suprene
Court, the enployer shall be liable
to pay such workman, during the

peri od of pendency of such
proceeding in the H gh Court or the
Suprenme Court, full wages |ast

drawmmn by him inclusive of any
mai nt enance al | owance adm ssible to
hi m under any rule if the worknman
had not bee enployed in any
establishment during such  period
and an affidavit by such workman
had been filed to that effect in
such Court:
Provided that where it is proved to
the satisfaction of the Hi gh Court
or the Supreme Court that such
wor kman had ben enployed and had
been receiving adequat e
remuneration during any period or
part thereof, the Court shall order
that no wages 'shall be ~payable
under this section for such period
or part, as the case may be."
The objects and reasons for ~enacting the said
provi sions were as follows :
"When Labour Courts pass award of
reinstatement, these are of ten
contested by an enployer in- the
Supreme Court of Hgh Courts. It
was felt that the delay in the
i mpl ementation of the award ' cause
hardship to the workman concerned

It was, therefore, proposed to
provide the paynent of the wages
| ast dr awn by the wor kman
concer ned, under certain
conditions, from the date of the
award till the case is fianlly
decided in the Supreme Court High
courts."

It would thus appear that the object underlying the
enacting of the provisions contained in Section 17-B/is to
give relief to the workman in whose favour an “award of
rei nstatement has been passed by the Labour Court ‘and the
said award is under <challenge in the Hgh Court of  this
Court. The said relief has been given with a viewto relieve
the hardship that would be caused to a workman on account.  of
delay in inplenentation of the award as a result of the
pendency of the proceedings in the High Court or this Court.
The question for consideration is: what is the extent to
whi ch such relief has been granted to a workman under this
provi sion? The objects and reason do not indicate an answer
to this question and its answer has to be found in the
provisions of the enactnment. Since the expression "ful
wages |ast drawn" in Section 17-B has been construed by the
various High Court in the decisions referred to above we
woul d briefly refer to the sane:
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A Division Bench of the Karnataka H gh Court in
Vi shveswaraya Iron and Steel Ltd. vs. M Chandrappa & Anr.
[Supral] has held that the words "full wage |ast drawn" take
into their fold the wages drawn on the date of termi nation
of the services plus the yearly increment and the D.A to be
worked out till the date of the award. In taking this view
the |l earned Judge have pointed out that it is not unconmmon
that the proceedings before the Labour Court |inger on for
years and in sone cases it takes a decade and that if after
a decade the full wages |ast drawn are to be paid fromthe
date of the award during the pendency of the proceedi ngs
before the Court at the sane rate at which the wages where
| ast drawn by the worknman when he was renoved, dism ssed or
termnated from the service, it would cause him great
prejudi ce and injusticeand will result in harassnent of the
wor kman and that during the last period of 10 years there
woul d be escaiations in the cost of living and there would
al so be increase in the wages paid to the workman doing the
wor k of si'm | ar nature.

The 'said decision was followed by | earned Single Judge
of the GQujarat Hi gh Court in Kirtiben B. Arin vs. Mafatla
Apparel s [supra].

In Carona Sahu Co. Ltd: vs. A K Minakhan & Ors [supra],
a Division Bench off the Bonmbay Hi gh Court, after referring
to the decision of the Karnataka Hi gh Court Vishveswaraya
Iron and Steel Ltd. [supra], has laid down that the
expression "full wages last drawn" means the full wages
which the workman was entitled to draw in pursuance of the
award and the inplenmentation of which is suspended during
the pendency of the proceedings. The |earned Judges have
observed that though the work "drawn" connotes past tense,
it is obvious that the proper construction of the section is
that the workman is entitled to the full~ wages which the
wor kman woul d have been entitled to -draw but for the
pendency of the proceedings in the Hi gh Court or this Court.
According to the learned Judges every conponent of wages
payable on the date of the award nust be taken into
consi deration while determ ning what were the wages payabl e
to the workman on the date of the award. It has been held
that this interpretation of the expression "full wages | ast
drawn" subserves of the object and intention of the
Parliament in enacting Section 17-B of the Act.

In Macneil and Magor Ltd. vs. 1st Additional Labour
Court and Anr. [supra], a |learned Single Judge of the Mdras
Hi gh Court has followed the said decision of the Bonmbay Hi gh
Court in Carona Sahu Co. Itd. [supra]. Sinmilarly in
P. Channai ah vs. Dy. Ex. Eng. [supra] the Division Bench of
the Andhra Pradesh High Court has followed the said decision
of the Bonbay Hi gh Court in Carona Sahu Co. Ltd. [supra].

The High Court of Punjab & Haryana in  Dal add
Cooperative Agriculture Service Society Ltd. vs. Gurcharan
Singh & Anr., 1993 (5) SLR 719, has, however, taken a
different view The I|earned Judge have held that the
provisions in Section 17-B inply that if the workman is not
gai nfully enployed in any establishnment he is entitled to
the paynent of wages at the sane rate at which he was being
paid i medi ately before the term nation of his services.

According to the learned Judges the legislature while
i ntroduction Section 17-B intended that the workman who
remai ns unenmployed in spite of an award havi ng been passed
by the conpetent court or Tribunal, should be paid at |east
the wages at the rate last drawn by himso that he may be
able to subsist. It has been held that the workman who has
not been reinstated is entitled to paynent of wages only at
the rate |l ast drawn by himand not at the same rate at which
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the wages are being paid to the workmen who are actually
wor Ki ng.

The decision of the Delhi High Court in Fouress Eng.
(I'ndia) Pvt. Ltd. vs. Delhi Administration & Ors., on which
reliance has been placed by Shri Sharma, does not throw rmuch
l[ight on the meaning of the expression "full wages |ast
drawn".

The decision of the Bonbay Hgh Court in Elpro
International Ltd vs. K .B.Joshi & Ors. [supra] and that of
the Punjab & Haryana High Court in Kapurthala Central
Cooperative Bank Ltd. vs. The Presiding Oficer, Labour
Court, Jal andhar [supra], on which reliance has been placed
by Shri Rao do not deal wth the neaning of the expression
"full wages |ast drawn".

In Elpro I nternational Ltd. vs. K .B.Joshi, the
Di vi si on Bench of the Bombay Hi gh Court was dealing with the
challenge to the validity of the provisions in Section 17-B
on the ground that the sane are vague and arbitrary inasnuch
as no provisions is made as to what would happen to the
amount paid if ultinmately the enployer succeeds and the
award is —quashed and set aside and are therefore, violative
of Article 14 of the Constitution. It was also urged that
the said provisions encroach upon the powers of the High
Court and this Court wunder Articles 226 and 136 of the
Constitution. The Hi'gh Court has rejected both the
contention. It was held that the absence of a provisions as
to what would happen to the anmpbunt paid under Section 17-B
if ultimately the enployer succeedsin the litigation does
not make the section either vague or arbitrary because what
isto be paid under Section 17-B is in the nature of
subsi stence al |l owance that is payable under Section 10-A of
the Industrial Enploynment [Standing Orders] Act, 1946 which
is neither refundable nor recoverable irrespective ' of the
result of the enquiry. As regards challenge on the ground of
encr oachment upon the powers of the H-gh Court under Article
226 and this Court under Article 136 of the Constitution
the High Court was of the view  that Section 17-B only
guarantees to the worknman the ‘paynent of wages by the
enpl oyer during the pendency of the proceedi ngs before the
Hi gh Court or the Supreme Court and that too subject to the
conditions laid down by the said section and the proviso,
irrespective of the result of the proceedings and it also
i nposes an obligation upon the worknman concerned to file an
affidavit before the Court stating that he has not been
enployed in any establishnent during the - pendency of the
proceedings and it also absolves the -enployer of his
obligation to pay such wages if he is able to prove to the
satisfaction of the Court that the workman had  been
ot herwi se and had been receiving adequate renunerati on. The
Hi gh Court has observed that Section 17-B nowhere lays down
that in extreme cases it is denonstrated that award passed
is either wthout jurisdiction or is otherwise a nullity or
grossly erroneous or perverse, the H gh Court or the Suprene
Court is deterred fromexercising its powers under Articles
226 and 136 of the Constitution. On that view the Hi gh Court
held that Section 17-B does not in any way encroach upon or
override the powers of the H gh Court under Article 226 and
this Court Article 136 of the Constitution.

Simlarly in the Kapurthala Central Cooperative Bank
Ltd. vs. The Presiding Oficer, Labour Court, Jalandhar
[supra] the High Court of Punjab & Haryana considered the
validity of the challenge the Section 17-B as viol ative of
the provisions of Article 226 of the Constitution and
negativing the said challenge it was held that Section 17-
B does not in any way interfere or restrict the sane and
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that the section only guarantees the workers the paynent of

wages by the enpl oyer during the course of proceeding in the

Hi gh Court or the Suprenme Court of Course subject to the

saf equard provided for irrespective of the result of the

pr oceedi ngs.

In International Air Car go Wor ker s Uni on VS.
International Airports Authority of India [supra} the
Di vi sion Bench of the Madras Hi gh Court has expressly stated
that they were not dealing with a case where a workman whose
services have been termnated was ordered to be reinstated
by an award of the Tribunal and that it was a case where the
Tri bunal had directed that rmanagenent to absolve the
wor kman. Wt hout deciding whether Section 17-B would be
attracted in such a case the Hi gh Court while applying the
principles underlying the said section, directly by way of
interimrelief, paynment at the rate the workmen were being
paid by the contractor~ and in that context there are
observations to the effect that even if Section 17-B would
be attracted no directions could have been issued to pay
wages nore than the |ast wages drawn.

As per the decisions of the H gh Court referred to
above the expression "full wages |ast drawn" in Section 17-
B can nean as under:

(i) wages only at the rate |last drawn and not the same rate
at which the 'wages are being paid to the workman who
are actually working. [Dal addi Cooperative Agriculture
Service Society Ltd. vs. Gurcharan Singh]

(ii) Wages drawn on the date of termination of the services
plus the yearly increnent and the Dearness Allowance to
be worked out - till the dat e of the awar d.
[ Vi shveswaraya Iron__and Steel Ltd. vs. M Chandrappa &
Anr. and Kirtiben B. Amin vs. Mafatlal Apparels]

(iii) Full wages which the worknan was entitled to draw in
pursuance of the award and the inplenentation of which
is suspended during the pendency of the proceeding
[Carona Sahu Co. Ltd. vs. A K-Munakhan & O's., Macnei
and Magor Ltd. vs. 1st Addi'tional Labour Court & Anr.
and P. Channai ah vs. Dy. Eng.]

The first construction give to the words "full wages
last drawn" their plain and material neani ng.~ The second as
well as the third construction read sonmething nore than
their plain and material meaning in this words. In substance
these construction read the words "full wages |ast drawn" as
"full wages which would have been drawn". Such an extended
neaning to the words "full wages |ast drawn" does not find
support in the language of Section 17-B.. Nor can this
ext ended neaning be based on the object wunderlying the
enact ment of Section 17-B.

As indicated earlier Section 17-B has been enacted by
Parliament with a view to give relief to a workman who has
been ordered to be reinstated under the award of -a Labour
Court or the Industrial Tribunal during the pendency of
proceedings in which the said award is under challenge
before the Hi gh Court or the Supreme Court. The object
underlying the provisionis to relieve a certain extent the
hardship that is caused to the workman due to delay in the
i mpl ementation to the workman is in the nature of
subsi stence al l owance which would not be refundable or
recoverable from the workman even if the award is set aside
by the High Court or this Court. Since the paynment is of
such a character Parlianent thought it proper to limt it to
the extent of the wages which were drawn by the workman when
he was in service and when his services were term nated and
therefore used the words "full wages Ilast drawn". To read
these words to mean wages which woul d have been drawn by the
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workman if he had continued in service if the order
term nating his services had not passed since it has been by
the award of the Labour of Industrial Tribunal, would result
in so enlarging the benefit as to conprehend the relief that
has been granted under the award that is under chall enge.
Since the anount is not refundable or recoverable in the
even of the award being set aside it would result in the
enpl oyer being required to give effect to the award during
the pendency of the proceeding challenging the award before
the Hgh Court or the suprene Court w thout his being able
to recover the said anpbunt in the event of the awarded being
set aside. W are wunable to constitute the provisions
contained in Section 17-B, to cast such a burden on the
enpl oyer. In our opinion, therefore, the words "full wages
l ast drawn" must be given their plain and material meaning
and they cannot be given-the extended nmeaning as given by
the Karnataka High Court Visveswarya Iroon & Steel Ltd.
[supra] or the Bonbay Hi gh Court in Carona Sahu Co. Ltd.
[ supra].

Shri‘ Jitendra Sharma has laid enphasis on the word
“full" in the expression "full wages |ast drawn” and has
submitted that the said word inplies that the last drawn
must be the was which-the workman woul d have drawn under the
award. W are unable to agree. In . our opinion, the
expression "full" /only enphasis that all the enolunents
which are included in "wages" as defined in clause [rr] of
section 2 of the Act so as to includein "wages" as referred
toin sub-clauses (i) to (iv) are required to be paid. In
this context, it may also be mentioned that in Section 17-B
Parliament has also used the words "inclusive of any
mai nt enance all onance admissible to himunder to him any
rule". These words indicate that maintenance all owance that
is admissible under any rule is required to ‘be paid
irrespective of the anmount which was actually being paid as
mai nt enance all owance to the workman. But wth regard to
wages Parliament has used the words "full wages |ast drawn"
indicating that the wages that were actually paid and not
the anount that woul d be payable are required to be paid.

As regards the powers of the Hgh Court and the Suprene
Court under Article 226 and 136 of the Constitution it may
be stated that Section 17-B, by conferring a right on the
workman to be paid the ampunt of full wages |ast drawn of
the Labour Court, Industrial Tribunal or National Tribuna
inthe Hi gh Court or the Suprenme Court which anmount is not
refundable or recoverable in the event of the award being
set aside, does not in any way preclude the Hi gh Court or
the Supreme Court to pass a order directing paynment of a
hi gher ambunt to the workman iif such higher anmount is
consi dered necessary in the interest of justice. Such a
direction would be dehors the provisions contained in
Section 17-B and while giving the direction the Court may
al so give directions regarding refund or recovery of the
excess amount in the event of the award being set aside. But
we are unable to agree with the view of the Bomnbay Hi gh
Court in Elpro International Ltd. [supr] that in exercise of
the power wunder Article 226 and 136 of the Constitution an
order can be passed denying the workman the benefit granted
under Section 17-B. The conferment of such a right under
Section 17-B cannot be regarded as a restriction on the
powers of the Hi gh Court or the Supreme Court under Article
226 and 136 of the Constitution

In the present case by his order dated Septenber 26,
1995 the |learned Single Judge, while exercising the powers
under Section 17-B, has directed paynent of wages as
revised, including the increments, D. A, etc. which are
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granted to all the enployee pursuant to the Fifth and Sixth
Bipartite Settlements. The said direction of the |earned
Si ngl e Judge, which has been upheld by the Division Bench of
the High Court in the inmpugned judgnment, cannot tb upheld
since it amunts to directing paynent of wages which woul d
have been drawn by the respondent if he had been reinstated
and not the full wages last drawn by him

For the reasons aforenentioned, the appeal is allowed
and the inpugned judgnent of the Division Bench of the Hi gh
Court dated February 7, 1996 as well as the order dated
Sept ember 26, 1995 passed by the I|earned Single judge are
set aside, No order as to costs.




