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ACT:

| mport-Export /Policy 1978-79. Export House-G ant of
additional |Inport Licence to inport goods permtted under
the Inport policy or those permitted at the tinme of inport-
Inport of canalised item Palmacid oil-Oder  confiscating
the goods-Validity of-Held inport was unauthorised because
the goods inported were banned under the inport policy.

HEADNOTE

The respondent - conpany applied for the grant of Export
House Certificate under the Inport Policy 1978-79 which was
denied on the ground that it ‘had not diversified its
exports. The wit petition filed by the respondent in the
Bonbay High Court was all owed against which the Union of
India filed a Special Leave petition in this Court. By its
order dated April 18, 1985 (Union of India v Rajniknat
Bros.) this Court dismssed the petition and directed the
Uni on of India to issue the necessary Export House
Certificate to the respondent. The said order stated that
"save and except itenms which are specifically banned ~under
the prevalent inport policy at the time of inmport; the
respondent shall be entitled to inport all other itens
whet her canalised or otherwise in accordance wth the
rel evant rules."

By its judgment dated 5th March, 1986 in Raj ~ Prakash
Chemicals v. Union of India. [1986] 1 S.C.R 448 this Court
clarified its order dated 18th April, 1985 stating that only

such items could be inmported under the additional |icence as
were permtted wunder the Inport Policy at the tinme of
i mport. However, those additional |icence holders who had

opened and established irrevocable letters of Credit before
18th Cctober, 1985 should be pernmitted to clear the inported
goods notwithstanding the clarification of courts, order
dated 18th April, 1985. This judgment was approved by this
Court in its subsequent deci sions.

Pursuant to this court’s directions dated 18th April,
1985 the respondent was granted Additional Licence for the
import of Palmacid oil-a canalised itemunder the |nport
Policy 1985-88. On 5th May 1986 it entered into a contract
with a Singapore firmand inported 4000 MT. of Palm acid
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oil, The Collector of Customs confiscated the goods on the

8
ground that inport was unauthorised because it was a
canal i sed item but gave the respondent an option to get the
goods rel eased on paynment of a fine of Rs. 58, 00,000

The respondent preferred an appeal before the Custons
Excise and Gold (Control) Appellate Tribunal which allowed
the appeal and set aside the Collector’'s order on the
grounds that : (i) the Additional Licence Holders were
permitted to inport canalised itens; (ii) the inmport by
respondent was bona fide; and (iii) the respondent’s case
was covered by a judgnent of this court in B. Vijay Kumar v.
Col l ector of Custons, Civil Appeal Nos. 4445 & 4446 of 1988
deci ded on Decenber 16, 1988.

Agai nst the judgnent of the Tribunal, Union of India
filed an appeal before this Court.

Allowing th appeal , this Court,

HELD : 1. This court in its order dated April 18, 1985
categorically stated that "save and except itens which are
speci fically banned under the prevalent inport policy at the
time of inport, the respondents shall be entitled to inport
all other itens whether canalised or otherw se in accordance
with the relevant rules.” There is no ambiguity in the
order which makes it clear that the " additional |icence
hol ders woul d not be entitled to inport the itens which are
specifically banned under the inport policy 1985-88. No
other interpretation is possible. The iteminported by the
respondent was a banned item under the inport policy 1985-
88. The inmport was, thus, on the face of it ~ unauthorised.
[ 11D E, 12- B]

2. In the face of «clear and unanbi guous judgnents of
this Court it was not open for the departnental authorities
to entertain a contrary opinion. The Departnental officers
were not justified in taking the view that the ' order
permtted the inmport of canalised itens. Therefore, the
Tribunal fell into grave error in accepting the plea of bona
fide raised by the respondent and setting aside the order of
the Collector. Accordingly the judgnment of the Tribunal is
set aside and the order of the Collector of Custons is
restored. [14-B 11E, 14-A, (

Union of India v. Ms CGodrej Soaps Ltd., [1986] 3
S.C R 771; Raj Prakash Chemicals v. Union of India, [1986]
1 S.CR 448; Indo-Afgan Chanbers of Comrerce & Anr. v.
Union of India & Ors. etc., [1986] 3 S.C R 88; relied on

9

B. Vijay Kumar v. Collector of Custons., Civil ~ Appeals
Nos. 4445 & 4446 of 1988 decided on 16.12.1988, held no
| onger good | aw.

3. The respondent entered into contract. with the
forei gn exporter on May 5, 1986 nuch after OCTOBER 18, 1985
and as such is also not entitled to relief wunder the
judgnent dated 5th march, 1986. [12-F]

JUDGVMVENT:

ClVIL APPELLATE JURI SDI CTI ON Cvil appeal No. 5148
(NM of 1990.

From the Order dated 26.3.1990 of the Custons, Excise
and Gold (Control), Appellate Tribunal, New Del hi in Appea
No. 3773/87 CA. Order NO. 773/90-A

A. Subba Rao and P. Parneshwaran for the Appellant.

Anil B. Divan C. S. Lodha, Suneet Kachwaha, R P
Wadhwani and Abbas Naqvi for the Respondent.

The Judgrment of the Court was delivered by
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KULDI P SINGH, J. The respondent, Shashi kant & Conpany,
had applied for the grant of Export House Certificate under
the Inport Policy 1978-79. The Certificate was denied on
the ground that the respondent had not diversified its
exports, Against the said order the wit petition filed by
the respondent was all owed by the Bonmbay Hi gh Court and the
r espondent was held entitled to the Export House
Certificate. Speci al | eave petition filed by the Union of
I ndi a against the said order was heard along with a bunch of
simlar petitions wunder the title Union of India V.
Raj ni kant Brothers. The petitions were dism ssed on Apri
18, 1985 by an order in the followi ng terns :

"W have heard counsel for the parties and have
gone through the judgenent of the H gh Courts
of Bombay and Delhi. W are unable to find, in
the facts and circunstances of the case, any
requi rement of diversification of exports as a
condi tion for the gr ant of Export House
Certificates in the Inport Policy for the year
1978-79. Wiile confirmng the Hi gh Court’s
Judgnent quashing the order inpugned in the Wit
Petition in the Hgh Court we di rect t he
appellants to issue the necessary Export House
Certificates for the year 1978-79. The Export
House Certificates shall be granted wthin 3
months fromthis date. Save

10

and except itenms which are specifically banned
under the prevalent inport policy at the time of
i mport, the respondents shall be entitled to
i mport all other -itens whether canalised or
otherwi se in accordance with the relevant. rules.
The appeals are disposed of accordingly wth no
order as to costs.

Pursuant to the above quoted directions of this 'Court
the respondent was granted. additional licence dat ed
Septenber 4, 1985 for the inport of Palmacid oil which was
a canalised item under the Inport Policy 1985-88. The
respondent entered into a contract dated May 5, 1986 with a
Si ngapore firm for supply of 4000 MT. of Palm acid oil
The invoice in respect of the said contract was dated
septenber 1, 1986 and the respondent filed the Bill of Entry
on Septenber 11, 1986.

The Collector Custonms Calcutta by his order dated,
Cctober 31, 1986, confiscated the goods on-the ground  that
t he i mport of Palm Acid Gl-a canalised i tem was
unaut hori sed. The respondent was, however, given the option
to get the goods released on paynent of a fine of Rs.
58,00, 000/- in lieu of confiscation

The appeal filed by the respondent before the Custons,
Excise & Cold (Control) Appellate Tribunal (hereinafter
called ‘the Tribunal’) was allowed and the order of
Col l ector confiscating the goods was set aside. The
Tribunal directed the refund of the redenption fee to the
respondent .

The tribunal decided in favour of the respondent
broadly on three grounds, It canme to the conclusion that
till Septenber 12,1986, when this Court delivered judgnent
in Union of India v. Ms CGodrej Soaps Ltd. [1986] 3 SCR 771,
the custonms authorities were interpreting the order of this
Court dated April 18, 1985 (Rajni kant Case) to nmean that the
additional licence holders were permitted to inport even the
canalised itenms. Secondly the inmport by the respondent was
bona fi de because of the follow ng factors :

(a) On April 3, 1986 in a nmeeting attended by M.
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Swam nat han, Menber, Central Board of Excise and
Customs, M R M Singh, Principal collector of
Custons and the representatives of the Federation
of India Export Organisation, it was decided that
the inport of items, which were under Open Cenera
Li cence during 1978-79 and were categorised as
canal i sed under the Inport Policy 1985-88, would be
allowed to the additional |icence hol ders.

(b) The Governnment of Indiainits letter dated
April 23, 1986 stated

11
that the Chief Controller |Inports/exports, in
consul tation with the Additional Solicitor General
has permtted the additional |icence holders to

i mport canalised itens against their |icences.
(c) The Collector in his letter dated May 14, 1986
observed that clearance of canalised itenms against

the additional |icences was being unconditionally
al | owed.
The " Tribunal, therefore, found that the respondent,

having acted on the representation of the Departnenta
authorities, was justified ininporting the canalised item
Thirdly the Tribunal relied on the judgment of this Court in
B. Vijay Kumar v. Collector of Customs, Cvil Appeals Nos.
4445 & 4446 of 1988 deci ded on Decenber 16, 1988 and granted
relief to the respondent in simlar terns.
11

that the Chief Controller Inmports/exports, in . consultation
with the Additional Solicitor, has permtted the additiona
licence holders to inport canalised itens  against their
l'i cences.

(c) The Collector in his letter dated May 14, 1986
observed that clearance of canalised itenms against the
additional |icences was being unconditionally allowed.

The Tribunal, therefore, found that the respondent,
having acted on the representation of the Departnenta
authorities, was justified in inmporting the canalised item
Thirdly the Tribunal relied on the judgnent of this Court in
B. Vijay Kumar v. Collector of Custons, Cvil a Appeal's Nos.
4445 & 4446 of 1988 deci ded on Decenber 16, 1988 and granted
relief to the respondent in simlar terns.

Thi s appeal before us if by the Union of India through
Col l ector Custons Calcutta against the judgment of the
Tri bunal

W have heard M. A Subba Rao, |earned counsel for the
appel lant and M. Anil Divan, Senior Advocate on behalf of
the respondent. This Court in its order dated April 18,
1985 (Rajni kant case) categorically stated that! "save and
except items which are specifically banned under the

preval ent inmport policy at the tinme of inport, t he
respondents shall be entitled to inport all other itens
whet her canalised or otherwise in accordance wth the
relevant rules." There is no anmbiguity in the order  which
makes it clear that the additional |icence hol ders would not
be entitled to inport the itens which are specifically
banned wunder the inport policy 1985- 88. No ot her
interpretation is possible. Sone of the Depart ment a
officers were not justified in taking the view that the
order permitted the inmport of canalised items. |In any case

this Court in Raj Prakash Chemicals v. Union of India,
[1986] 1 SCR 448 decided on March 5, 1986 authoritatively
interpreted the order dated April 18, 1985 (Rajni kant case)
as under
"the Additional Licences to be issued to dianond
exporters entitled themto itens inmport permssible
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to Export House under such Licence under
the Inport Policy 1978- 79 excl udi ng those
itenms which fell within Appendi ces 3 and
4 of the Inmport Policy 1978-79 and al so
excluding itenms which fell in Appendix 3 and
Appendix 2 Part A of the Inport Pol i cy

1984- 85. Upon what we have sai d earlier
that is the nmeaning which we think nust also be
given to the ternms of the order dated April 18,
1985 of this Court. Wiere the Inport Policy
prevailing at the tinme of inport
12

is the Inport Policy 1985-88, the itens excluded

are those enunerated in the correspondi ng Appendi x

3 and Appendix 2 Part A of that Inport Policy.

That conclusion follows irresistibly on the

analysis attenpted by us and in the context in

whi ch the order was made."

This Court thus clarified that only such itens could be
i mported " under the additional licence as were permtted
under the inport policy 1978-79 and also at the tine of
import, which in the present case was the inport policy
1985- 88. Admittedly, the iteminported by the respondent
was a banned itemunder the inport policy 1985-88. The
import was, thus, on'the face of it unauthorised. Thi s
Court in Raj Prakash’'s case, however, granted relief in the
fol l owi ng terns, to those inporters who had opened
irrevocabl e Letters of Credit before october 18, 1985

"We think appropriate that those di anond exporters
who were granted additional Licences under the
| mport Pol i cy 1978-79 and had opened and
established irrevocable letters of Credit. before
Cct ober 18, 1985 shoul d be permtted,
not wi t hst andi ng the constructi on we have placed on
the order dated April 18, 1985 of this Court, to
clear the goods inported, or to be inported, by
them pursuant to such/ irrevocable Letters of
Credit. In other words, all inports  effected
perusant to such Letters of Credit  should be
deened to have been |l egally and properly nade, and
should entail no adverse consequences whatsoever
......... At the sane tine we make it clear that
di anond exporters who pursuant to the issue of
Addi tional Licences under the Inport Policy 1978-
79 have opened and established irrevocable Letters
of Credit on or after Cctober 18, 1985 will not be
entitled to the benefit of this order.

The respondent in this case entered into contract wth
the foreign exporter on May 5, 1986 nuch after QOctober 18,
1985 and as such is not entitled to relief under the /above
j udgrent .

The order dated April 18, 1985 (Rajni kant case) and
al so the judgment dated March 3, 1986 in Raj Prakash’s case
were considered by this Court in Indo-Afghan Chanbers - of
Commerce & Anr. v. Union of India & Os. etc. [1986] 3 SCR
88. Pathak, J. (as he then was) speaking for the Court
summed up the | egal position as under :

"“only such itens could be inported by dianond

exporters under
13

the Additional granted to them as could have been
i nported under the Inport Policy 1978-79, the
period during which the dianbnd exporters had
applied for Export House Certificates and had been
wongfully refused, and were al so inportable under
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the Inport Policy prevailing at the tine of
import, which in the present case is the Inport
Policy 1985-88. These were the itens which had
not been "specifically banned" under the preval ent
Import Policy. The itens had to pass through two
tests. They should have been inportable under the
| mport Policy 1978-79. They should al so have been
i mportable under the Inport Policy 1985-88 in
terns of t he or der dat ed April 18,
1985.......... In our opinion the respondent s
di anond exporters are not entitled to inport dry
fruits wunder the Inport Policy 1985-88 under the
Addi tional Licences possessed by them They are
also not entitled to the benefit extended by the
judgrment of this Court dated March 5, 1986 to
those diampnd exporters who had inported itens
under irrevocable Letters of Credit opened and
establ ished before Cctober 18, 1985. It appears
from the record before us that the respondents
di-anond exporters - opened and established t he
i-rrevocabl e Letters of Credit after that date.”
In Union of India v. MS CGodrej Soaps Pvt. Ltd. [1986]
3 SCR 771 deci ded on Septenber 12, 1986 this Court finally
consi dered the judgments-in Raj Prakash and Afghan Chanbers
cases and approved /'the ratio therein in the follow ng words:
"I'n respect of PalmKernel Fatty Acid whichis a
canal i sed itemlisted as item9(v) in Appendix V
Part B of the Inport Policy 1985-88, there is no
provision ‘in that policy which permts the inport
of such item by an ~Export House holding an
Addi tional |licence.  Therefore, the claim of the
di anond exporters, or, as in this case a purchaser
fromthe di anond exporter, nmust fail because it is
not open to inmport by the dianond exporter, ' under
any provi si on of - _the l-mport Pol i cy 1985-
88...... In this case no injustice would be done
by this order. The goods were purchased’ by the
present petitioners only on 27th June, 1986  after
they were aware of the judgment of this Court in
Raj Prakash’s case (supra) as well as | ndo-Af ghan
Chanmbers of Conmerce’s case (supra). No question
of any restitution of rights arises.”
There was no anbiguity in the order dated April 18,
1985 (Rajnikant’s case). Assuming it needed clarification
the sane was done by this Court on
14
March 5, 1986 in Raj Prakash’s case. The respondent entered
into contract for the inport of the itemon My 5, 1986 mnuch
after the judgnent in Raj Prakash case. W are of the /view
that the Tribunal fell into grave error in accepting the
pl ea of bona fide raised by the respondent and setting aside
the order of Collector. The opinions expressed by the
officers in interdepartnental comrunications is of no
consequence. In the face of clear and unambi guous judgments
of this Court it was not open for the department authorities
to entertain a contrary opinion
It is no doubt correct that the facts in B Vijay
Kumar's case relied upon by the Tribunal are sonewhat
simlar to the facts in this case. This Court decided Vijay
Kumar’s case on the special facts and circunstances of the
said case. This Court while deciding Vijay Kunmar’'s case
observed as under
"W do not consider it necessary to deal wth
these submissions in detail as we are of the
opinion that in view of the special facts and
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ci rcunst ances of the case specially having regard
to the findings of the Tribunal t hat t he
appel lants inported the canalised itens of goods
bonafi de under the additional inport l'i cence
granted to them in pursuance of the express
conditions contained in the orders of this Court,
whi ch finding has not been challenged before us
rather the Additional Solicitor General has fairly
conceded the correctness of the findings of the
Tri bunal relating to the bonafide of t he
appel lants in inporting the di sputed goods, we are
of the viewthat the Collector and the Tribuna
both were not justified in confiscating the goods

or in inposing redenption fine.......... W would
li ke to enphasise that since we have decided the
mat t er in view of the special facts and
ci rcunst ances avail able in these cases this order
will not be treated as a precedent.”

Even otherwi se, in view of the judgnents of this Court
di scussed above, we hold that” B Vijay Kunar’'s case does not
| ay- down correct | aw.

We, therefore, allow the appeal with costs, set aside
the judgment of the tribunal and restore the order of the
Col  ector Custons Cal cutta confiscating the goods and giving
an option to the 'respondent to get the goods released on
paynment of fine of Rs. 58,00,000 (fifty eight |acs). We
gquantify the costs as Rs. 11,000
T.N A Appeal Al | owed.

15




