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ACT:
Transfer of Property Act-S. 106 and 107- Meani ng of the word
" Manuf act ur er’ - Whet her | ease for recondi ti oni ng and

repairing vehicles is manufacture within s. 106.

HEADNOTE

In 1953, an open piece of land in the city of  Bonbay
belonging to Sir Sapurji Bhairucha MIls Co. Ltd., was
purchased by Bharat Insurance Co. Ltd. 1n 1947, the -said
piece of land was | eased to Allenberry & Co. on a nonthly
rent of Rs. 1800/-. 1In 1950, the appellant Conpany was in-
corporated for the specific purpose of taking over the
busi ness of Allenberry & Co. In 1954, the appell ant ~ Conpany
occupied the said leased land as tenant together wth
certain vehicles belonging to the said Allenberry & Co. at
an agreed rent of Rs. 1800/- per nensem A docunent of
| ease was executed by the parties for ten years. The
docunent was not, however, registered with the result that
it could not be tendered in evidence as one creating a
| ease.

On January 20, 1960, the Bharat Insurance Co. served a
notice wupon the appellant Conpany terminating the tenancy
and called upon the Conpany to hand over quiet and vacant
possession of the said |land or part of it. Later, a suit
was filed in the Court of Small Causes at Bonbay, and after
nationalisation, the L.1.C was substituted for that of the
Bharat Insurance Co. as the plaintiff in the said suit. It
was contended by the appellant that since the tenancy was
for manufacturing purposes, one nonth's notice termnating
the tenancy was an invalid notice under s. 106 of the
Transfer of Property Act. Al the three Courts bel ow,
however, concurrently held that the tenancy was not
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satisfactorily proved to be for manufacturing purposes as
all eged by the appellant conpany and in the absence of any
proof as to the terns for which it was mnade, the notice
term nating the tenancy, although it was a nmonth’'s noti ce,
was a valid notice and on that footing, decreed the suit.
Two questions were raised before this Court: (1) That the
tenancy being for manufacturing purposes, the presunption
laid down in S. 106, Transfer of Property Act under which
such tenancy has to be regarded as a tenancy from year to
year, terminable ’'by a six nmonths’ notice and not by a
nmonth’s notice, must apply. (2) The second question was that
in any event, the | ease was for manufacturing purposes, and
therefore, the said notice was not valid. Dismssing the
appeal

HELD : (1) The expression "manufacturing purposes" in S. 106
of the Transfer of Property Act is used in its popular and
dictionary neaning. The burden of proving that the |ease
was for manufacturing purposes lie on the appellant conpany
who claim-, it to be so. That burden is to establish that
the exclusive or the dom nant purpose of the | ease was the
manuf act uring pur pose. [261D]

C. Mackertich v. Sturt & Co. Ltd., A l.R 1970 S.C. 889,
referred to.

(ii)The word ’'manufacturer, according to the dictionary

nmeaning, is the making of articles or naterial by physica

| abour or nechani cal power. "Manufacture" inplies a change,
but every change i's not manu-

18-1L348Sup. Cf. /73
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facture and every change in-an-article is the result of
treatnment, |abour and mani pulation. But sonmething nore is

necessary and there nust be transformation a new and
different article nust enmerge having a distinctive naneg,
character and use. [261F]

R v. Wieeler, 2 R ALD. 349 referred to.

(iii)The disputed prem ses were used nostly for storing

the sal vehicles together with spare parts etc., ‘acquired
along with themor purchased fromthe nmarket for repairing
and reconditioning and neking the said vehicle fit for
resal e. There is no evidence except the bare word of’ one
witness that parts such as chassis and bodies etc.. were
actual ly manufacture and replaced for the old: No books of
account or |log books showing the work carried on the
prem ses or other docunents were produced which would throw
light on the activities carried on the prenises. Even if
the evidence of the said witness were accepted, in toto, and
it is held that sone spare parts were bei ng manufactured for
repairing or reconditioning the vehicles, ‘the dom nant
purpose of the |ease would still have to be regarded as’' one
"for storage and resale ,of the vehicles and not for
manuf acturing purpose. Mnufacturing of spare parts  woul d
then be merely incidental to the nmain purpose of disposal of
these vehicles. Therefore, the appellants have failed to
establish that the domnant purpose of the |ease was
manuf acturing purpose and therefore, the appellants could
not have challenged the legality of the notice. That being
the position, it is not necessary to go into the question
whet her S. 107 has ail inmpact on S. 106 of the Transfer of
Property Act. [265 D

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1072 of
1971.
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Appeal by special leave fromthe judgnent and order. dated
June 16, 1971 of the Bonmbay High Court in Special Gvi
Application No. 1604 of 1969.

M C. Chagla, R R Zaiwala, P. C. Bhartari and Ravi nder
Narai n, for the appellant.

V. M Tar kunde, Madan Gopal Gupta R S. Shar ma
Rameshwar,, Dial, P. N Chadha and B. D. Sharma, for
respondent No. 1

The Judgnent of the Court was delivered by

Shelat, J. This appeal, by special leave, is against the
judgment of the Hi gh Court of Bonbay. VWhen the specia
| eave was granted, it ",as confined to the question whether
the tenancy in favour of 'the appell ant-conpany was one for
manuf acturing purpose, and if it was so, whether the notice
term nating the tenancy was inadequate ?

The appeal first reached hearing before a Division Bench of
this Court. At that time, the Parties were agreed that the
relationship between themwas that of landlord and tenant.
But
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the case of the appell ant-conpany was that the lease in its
favour was for a period of ten years, that such a | ease was
for mnufacturing purposes, and therefore, could not be
validly term nated by a nonth’s notice. " The respondents, on
the other hand, /contended that the |lease was by an
unr egi stered docunent, and that it was not a valid |l ease by
reason of the provisions of ss. 106 and 107 of the Transfer
of Property Act.  The Division Bench did not go into the
guesti on whet her the lease was for manufacturing purpose,,
or not. However, the Division Bench felt that the appea
rai sed inmportant questions as to the inpact of s. 107 upon
s. 106 of the Act, and there being so far no decision of
this Court upon such a question referred the, appeal to a
| arger Bench. That is now the matter has cone up before us.
The premises with which we are presently concerned consi st
of an open piece of |land adjoining Haines Road in the city
of Bombay. Prior to 1963, the said piece of |and  bel onged
to a conpany called Sir Shapurji, Bharucha MIls “Co. Ltd.
In 1953, the said piece of |and was purchased by Bharat
Insurance Co. Ltd. It appears that in 1947 the said piece
of land was | eased to Allenbury & Co. on a monthly rent of
Rs. 1800/ where the | essee kept a number of Anerican vehicles
used by the arny during the Second Wrld War and purchased
by that conpany from the Disposal Departnent  of t he
Government of |India. In or about 1950, the appellant-
conpany was incorporated for the specific purpose of  taking
over the business of Allenbury & Co. together with all its
assets and properties including the said vehicles. |n 1954,
the appellant-conmpany occupied the said leased land as
tenant together with such of the said vehicles renaining
undi sposed of till then at an agreed rent of Rs. ©1800/- a
nont h.

It is not in dispute that at ;that tine a docunent of | ease
was executed by the-parties, which according to the
appel | ant, conpany provided for a |l ease for ten years. The
docunent was, however, not registered with the result that
it could not be tendered in evidence as one creating a

| ease. There was, however, no dispute between the parties
that the appellant conpany paid and the respondents accepted
all throughout rent from the appellant-conpany at the

aforesaid agreed rate of Rs. 1,800/- a nonth. On  January
20, 1960, the Bharat Insurance Co. Ltd. served a notice upon
the appellant-conpany thereby termnating the tenancy and
called wupon it to hand over quiet and vacant possession of
the said prem ses on the ground that the appell ant-conpany
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had sub-let the said |land or part of it. The appel |l ant -
conpany having failed to abide, by that demand. a suit was
filed in the Court of Small Causes at Bonbay. Gl the
national i sation of the Life, Insurance Conpani es and on the
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Life Insurance Corporation of India being set up, the name
of that Corporation was substituted for that of the Bharat
Insurance Co. as the plaintiff in the said suit. The suit
was henceforth continued by the Corporation

Al t hough the unregi stered docunment coul d not go in evidence,
the suit as well as the appeal arising therefrombefore the
Appel | ate Bench of the Small Causes Court proceeded on ,the
basis that the relationship between the parties was that of
landlord and tenant as there was no dispute that the
occupation of the premses.in question by the appellant-
conpany was as a tenant irrespective of What the terns or
the period of that tenancy were, which ternms could not be
proved -~ as the ~docunent in respect thereof could not be
brought on record by reason of its being an unregistered
docunent . The Special Civil Application under Art. 227 of
the Constitution filed in the H'gh Court against the
judgrment of the Shall Causes Court and confirmed by its
Appel |l ate Bench, al so proceeded on the assunption that the
rel ati onship between the parties was that of [andlord and
t enant . Al the/three courts concurrently held that the
tenancy, whatever its terns ware, was  not satisfactorily
proved to be for nmanufacturing purposes as alleged by the
appel | ant - conpany and in the absence of any proof as to the
termfor which it was made, whether it was for ten years or
from year to year, the notice termnating the tenancy and
cal ling upon the appellant-conpany to deliver vacant
possession, although it was a nonth’s notice, was not an

invalid notice and on that footing decreed the suit.

In these circunstances, two questions were sought, to be
raised by M. Chagla. The first was that there being no
di spute between the parties that the relationship between
them was that of landlord and tenant and the respondents
having accepted all along the said rent of Rs. 1800/- a
nonth, the Court- mnust proceed upon the basis that the
occupation of the prem ses by the appell ant-conmpany was in
the., capacity as a tenant. According to him if the
appel | ant - conpany can establish that that tenancy was  for
manuf act uri ng purposes, the presunption laid down in s. 106
of the Transfer of Property Act, under which such tenancy
has to be regarded as a tenancy fromyear to year terminable
by a six nonths’ notice and not by a nmonth’s notice, rnust
apply. It is true, said he, that under s. 107 of ‘the Act a
| ease from year to year can be made only by ‘a registered
instrunment, but that provisionin no way controls the
presunption laid down in s. 106 tinder which once it is
proved that the parties were in the position of a “landlord

and a tenant and the tenancy was for manufacturing purposes.
has to be presuned to be 'one fromyear to year. Accor di ng
to him the two sections are independent of each other. the
one
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dealing with the wuser and notice, and the presunption
arising from such wuser, and the other dealing wth
conpul sory registration for. a |lease fromyear to year, or
for a termexceeding one year. M. Tarkunde, appearing for
the Cor poration,, on the other hand, di sput ed t he
construction of these two sections suggested by M. Chagla

The second question raised by M. Chagla was that in any
event the lease was for manufacturing purposes, and
therefore, the said notice was not valid. Assum ng that M.
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Chagla is right inthe interpretation of ss. 106 and 107
suggested by him even then the appell ant-conmpany has first
to establish that the lease in its favour was for
manuf acturing purposes and it is then only that it can take
advant age of the rule of presunption laid down in s. 106.
The expression 'manufacturing purposes’ ins. 106 is used in
its popular and dictionary neaning., the Transfer of
Property Act not having supplied any dictionary of its own
for that expression. The burden of proving that the |ease
was for manufacturing purposes, nust for the purposes of s.
106 of the Transfer of Property Act, lie on the party who
clains it to be so, in. the present case the appellant
conpany. That burden is to establish that the exclusive or
at least the dom nant purpose of the |ease was t he
manuf acturing purpose. [See C. Myckertich v. Steuart &, Co.
Ltd. (1)].

The word ' manufacture’, according to its dictionary meaning,
is the making,, of articles or material (now on |arge scale)

by physical labour or nechanical power. (Shorter Oxford
Engl i sh Dictionary Vol . 1, 1203) According to t he
Per manent - Edi ti onof Wor ds and Phr ases. Vol . 26,

"manuf acture’ inplies a change but every change is not
manuf acture and yet every change in an article is the result
of treatment, |abour and nanipul ati on. But. sonmething nore
is necessary and 'there nmust be transformation; a new and
different article nust energe having a distinctive naneg,
character or use. "The word ' manufacture"’ saidAbbott,
CJ., in R v. Weeler(2) "has been generally understood to
denote, either a thing nade which is useful for its own sake
and vendi bl e as such, as a nedicine, a stove, a tel escope,
and many others; or to nean an engi ne or instrunment, or sone
part of an engine or instrunent, to be enployed either in
themaki ng of sone previously known articles or in  sone
ot her useful purpose, as a stocking frame, or a steam engine
for raising water frommnes; or, it my perhaps, extend
also to a new process to be carried on by known inplenments
or elenments ’"acting

(1) A 1.R 1970 S.C 839.

(2) 2 B&Ad. 349, cited in Stroud s Judicial ~ Dictionary
(3rd ed.) Vol. p. 1734.
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upon known substances, and ultimately producing sonme ot her
known substance but producing it in a cheaper or nore

expedi ti ous manner, or of a better or nore useful kind. No
nore phil osophical or abstract principle can answer to the
word ' manufactures’. Sonething of a corporeal and -substan-
tial nature-something that can be nade by man~ from the
matters subjected to his art and skill, or at the |east some
new node of enploying practically his art and skill, is
required to satisfy the word". In South Bihar Sugar Mlls

v. Union of India, (1) the Act with which the Court was
concerned was the Central Excise and Salt Act, 1944, | which
furnished no special definition of the word ' manufacture’

The question. can canvassed there was whether carbon
di oxi de, one of the constituents of kiln gas produced as one
of the processes necessary for refining sugar, could be said
to have been manufactured, quite apart fromthe manufacture
of sugar itself. This Court held that what was produced was
kiln gas, a compound of different gases and not carbon
di oxi de, though it was one of the different gases which made
up kiln gas and therefore did not attract item14-Hin the
Schedule to the Act. Since the Excise ditty was |eviable
under the Act on manufacture of goods, the Court explained
the connotation of the word ’nmanufacture’. In so doing, the
Court said that the word 'manufacture’ inplied a change, but
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that a nere, change in the material was not manufacture.
There nust be such a transformation that a new and different
article nmust enmerge having a distinctive nane, character or
use. This was also the neaning given to the wor d
"manufacture’ in Union of India v. Delhi Cloth & Genera
MIllIs(2). A notification issued by the Governnent of UP
under s. 3A of the U P. Sales Tax Act, 1948 declared that
the turnover in respect of nedicine and pharnaceutica
preparations would not be liable to tax except.(a) in the
case of nedicine and pharmaceutical preparations inported
into u Pk, and (b) in the case of medi ci nes and
phar maceut i cal preparations manufactured in u. P. The
guestion was whether, when in a dispensary nedicines and
pharmaceuti cal preparations; as prescribed by a doctor, are
m xed, the process of mxing results in manufacture of
nmedi ci nes. The question was answered in the negative

on the roundthat when a mixture of different drugs, as
prescribed by a doctor, is prepared by a nmedi ca
practitioner ~or his enployee, especially for the use of a
patient. in  the treatnent ~of an ailnment or disconfort
di agnosed by such a nedical practitioner by his professiona
skill, and which mixture isnornmally incapable of being
passed from hand tohand as a comercial comodity, the
medi cal practitioner supplying the nedicine cannot be said
to be a manufacturer of nedicine and the mxture can-

(1) [1968] 3 SSCR 21

(2) [1963] Stipp. 1 S.C R 586.
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not be said to. be manufactured within the neaning of the
notification. In all  these cases the statute or the

notification concerned did not furnish any artificia
neaning to the expression ’'nanufacture’ _and the Court
appl i ed, therefore, the ordinary neaning as conmonl y
under st ood to t hat expression. The expression
"manuf act uri ng purposes’ in s. 106, thus, means purposes for
making or fabricating articles or~ materials by physica
| abour, or skill, or by nechanical power, vendible and
useful as such. Such naking or fabricating does 'not' nmnean
nerely a change in an already existing article or material
but transforning,, it into a different _article or nateria
havi ng a distinctive nane. character or use or fabricating a
previously known article by novel process.

The two cases cited by M. Chagla, viz., Sedgwi ck v. watliey
Conbe, Reid and Co. (1) and Action Borough Council ~v. West
M ddl esex Assessnent Conmittee(2), would not be of
assi stance as the question there discussed was not ~as, to
the nmeaning of the word 'manufacture’, but whether the
prem ses in question were industrial hereditanents wthin
the nmeani ng of s. 3 of the Rating and Val'uati on
(Apportionment) Act, 1928. Likew se, decisions given by
courts on the word 'manufacture’ occurring in “different
statutes would not be of assistance where the 'statute
concer ned gives an artificial neaning or a specia
definition.

Bearing in mnd the connotation of the word ' manufacture’ as
under st ood in the decisions above-cited, we have to
ascertain whether the appellant-conpany could be said to be
carrying on operations in the premses in question which
could properly be called manufacturing operations. On this
guestion, the evidence on record is general character and
al nrost neager in quantum Wt. Choradia, who was the
managi ng director of the Bharat |Insurance Co. between 1950
to 1954 and who used to reside in Delhi where the conpany
had its headquarters,. but occasionally used to visit its
branch in Bonbay, deposed that after the premises in
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guestion were purchased in 1953 by his conpany from Sir
Shapurji Bharucha MIls, he visited themand found them to

conprise an open land with sheds and a godown. There were
lying there army autonobiles, jeeps etc., but he did not
notice at that time any manufacturing process going on. He
again, visited the prem ses in 1954 when also he found no
manuf acturing operations going on Wt. V. G Kannan was an
accountant in Allenbury. & Co. Ltd. He used to go to the
premses in 1950 and 1951 to pay wages to the worknen
engaged "here by his conpany. The prem ses had a workshop
a godown

(1) [1931] A C. 446 (2) [1949] 2 K B. 10.
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and a snall office and the rest was open |land. The conpany
wound up its business in 1950, but there were lying in the
prem ses steel racks belonging (to his conpany, to inspect
whi ch he had to gothere on several occasions. He also said
that he did not see-any manufacturing processes going on
except 'that the workshop was used for repairing the disposa
vehicles " lying stored there. This was the position till
Jul y- August 1954 and till then there was no change in the
user of the premses. Wt. J. P. Jain exanmined by the
appel | ant -conpany was the Central Manager of the Bonbay
branch of Allenbury & Co.  from 1946 to 1950. Thereafter he
becane the managing “director of the appellant-conpany.
According to him Allenbury & Co. Ltd. had in 1948 purchased
di sposal vehicles which were stored for sale-in the prem ses
in question. The vehicles were in a damaged condition when

they were purchased.. In sonme cases chassis were mssing or
they were bent or broken; nost of the parts were broken and
m ssi ng. These wused to be repaired and then sold. The

conpany had put up a workshop where these “vehicles were
repai red, reconditioned and painted before, they were sold.
The repairs, according to him involved in some cases naking
of new bodies and new parts: For that purpose, the
appel | ant conpany had to have in the workshop |athes, dril

machi nes, velders etc. and had enpl oyed sone 200 to 250
wor kmen.  When the appel | ant conmpany took over the  business
of Allenbury & Co. Ltd. in 195051, there were in all 189

vehicles of different types in the suit prem ses. The
wor Ki ng, he said, of overhauling, reconditioning and
repairing t hese vehicles went on unt i 1957 when
recondi tioning of vehicles stopped presumably because the
vehicles were sold out. The premises had on them a

servicing station also wth atrench in the centre for
washi ng the vehicl es and where spare part needed for repairs
used to be stored. There was also an office and a store
room where spare parts, oils and other stores purchased
locally were kept. He denied that the prem ses  were /used
only for repairing the vehicles. Besi des hi-s ora
testinony, there is one letter on record witten by this
witness to Allenbury & Co. Ltd., dated Novenber 21, 1950
giving details of stocks Iying on these prem ses when  that
conpany’s busi ness was taken over by the appellant-conpany.
The schedule to' this letter gives particulars of these
stocks, viz., 182 vehicles of different types, stores,
accessories, spare parts purchased fromthe market or the
Di sposal Directorate, tools and ot her workshop equi pnent and
three cars wunder repairs. The schedule shows that the
prem ses were wused till then for storing the D sposa
vehicles, together wth spare parts etc. acquired al ong
with them or purchased fromthe nmarket forrepairing and
recondi tioning and making themfit for resale. There is

no evi dence except the bare word of wit. Jain thatparts
such as chassis and bodies etc. were actually manufactured
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and replaced for the old. No books of account
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or | og books showing the work carried on on the pronises or
ot her docunents were produced which would throw Iight on the
activities carried on the premses. Even if the evidence of
Jain were accepted in toto, and we were to find that sone
spare parts were being nmanufactured for repairing or
reconditioning the vehicles, the dom nant purpose of the

| ease, would still have to be regarded as one for storage
and resale of the vehicles and not for nmanufacturing
pur poses. Manuf acturing of spare parts would then be,

nmerely incidental to the main purpose of disposal of these
vehicles as without repairing or reconditioning them such

di sposal could hardly have been possible. |n our opinion
the appellants failed to establish that the dom nant purpose
of the | ease was manufacturing purpose. In that view the

appel l ants could not have challenged the legality of the
noti ce. The H'gh Court, therefore, was right in the
conclusion it arrived at and no reason has been shown
justifying “our interference with it. That being the,
position, it ~is not necessary to go into the question
whet her s. 107 has any i nmpact on s. 106 of the Transfer of
Property Act, a question which the Division Bench, while
referring this appeal to a |arger Bench; though the appea
rai sed.

For the reasons stated above the appeal fails and is
di smissed with costs. M. Chagla appealed to us that Sone
time may be given to the appellant-conpany for vacating the
premi ses in question.as, according to him there are sone

machines still lying on the prem ses which will have to be
renoved. We give the conpany one nonth’s tine from today
for vacating and gi ving qui et possession to the respondent.
S.C Appeal dismi ssed
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