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1. Thi s appeal by special |eave has been filed aga|nst t he i npugned
j udgrment of the Andhra Pradesh Hi gh Court dated 8.5.2001 in Wit Petition
No. 12649 of 2000.

2. Heard | earned counsel for the parties and perused the record.

3. The writ petition was filed in the Hgh Court praying for a declaration
that Section 47A of the Indian Stanp Act as anended by A P. Act 8 of 1998

which requires a party to deposit 50% deficit stanmp duty as a condition
precedent for a reference to the Col lector -under Section 47A is
unconstitutional. By the inmpugned judgnent the Hi gh Court has declared it
unconstitutional. Hence, this appeal

4, Under Section 3 of the Indian Stanp Act, 1899 certain instrunents are
chargeable with the duty nentioned in the Schedule 'to the Act. Item23 in
the Schedule to the Act nentions a ‘conveyance’ as one of the docunents
requi ri ng paynent of stanmp duty. A ‘conveyance’' is defined in Section

2(10) of the Act and includes a sale deed. Since-in the present case we are
concerned with payment of stanmp duty on a sale deed, we have referred to

t he above provi sions.

5. Experi ence showed that there was | arge scal e under val uation of the
real value of the property in the sale deeds so as to defraud the
Covernment’s proper revenue. In the original Stanmp Act there was no

provi si on enpowering the revenue authorities to nmake an enquiry about the
val ue of the property conveyed for determ ning the correct stanp duty.
Hence anendnents were nmade to the Indian Stanp Act fromtine to tinme in
several States including anendnents by the Andhra Pradesh Legi sl ature e.g.
by the Indian Stanmps (A P. Anendnment) Act 22 of 1971, |Indian Stanps

(A P. Anendnent) Act 17 of 1986 and ultimately by the AP Act 8 of 1998
(with effect from1.5.1998). The schene of Section 47A was to deal wth
such cases where parties clandestinely underval ued the property to evade
paynment of the correct stanp duty.

6. After the 1998 anendnent, Section 47A(1) of the Indian Stanp Act
as applicable in the State of Andhra Pradesh reads as under

"47A Instrunments of conveyance, etc. how to be

dealt with \026 (1) Were the registering officer appointed

under the Registration Act, 1908, while registering any

i nstrument of conveyance, exchange, gift, partition

settlenent, release, agreement relating to construction

devel opnent or sal e of any inmovabl e property or power
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of attorney given for sale, devel opnment of inmovable
property, has reason to believe that the market val ue of
the property which is the subject matter of such

i nstrument has not been truly set forth in the instrument,
or that the value arrived at by him as per the guidelines
prepared or caused to be prepared by the Governnent
fromtinme to tinme has not been adopted by the parties, he
may keep pending such instrunent and refer the natter to
the Collector for determination of the market value of the
property and the proper duty payabl e thereon

Provi ded that no reference shall be nade by the

regi stering officer unless an anpbunt equal to fifty per

cent of the deficit duty arrived at by himis deposited by

the party concerned."

7. Under sub-cl ause (2) of Section 47A of the Stanmp Act on receipt of a
ref erence under sub-section(l), the Collector has to give opportunity of
maki ng a representation to the parties, and after hol ding such enquiry as
prescribed by the Rules, shall determ ne the nmarket value of the property
which is the subject matter of the instrunment, and the duty thereon

8. The respondent herein, had agreed to purchase | and bearing

S. No. 594/ B situated at village Kapra of Keesara Mandal of Ranga Reddy
District. The agreenent of sale was entered into on 25.1.1989 and as there
was breach of performance of the contract on the part of the prospective
vendor, a suit being O S. No. 1416 of 1997 was filed before the Il Additiona
Senior Civil Judge, Hyderabad and the same was decreed. Wen the sale

deed was not executed pursuant to the decree, Execution Petition No.5 of
2000 was filed. An officer of the Court was deputed to present the sale
deed, which was stanped according to the directions of the Senior G vi
Judge.

9. The registering authority raised objection with regard to the quantum
of non-judicial stanp on which the sale deed was engrossed. By letter

no. 288/ 2000 dated 19.2.2000, the registering authority, the Sub-Registrar

Mal kajigiri, Ranga Reddy District, conveyed to the Second Senior Civi

Judge, City Civil Court, Hyderabad that the docunent has to be referred

under Section 47A and as a condition precedent for such reference, called
upon the party i.e. the respondent herein, to pay duty on 50% of the

di fferential ampbunt according to the estinmate nade by him Against this
demand the respondent filed a wit petition in the H gh Court.

10. In the wit petition filed by the respondent herein, it was inter-alia,
contended that the estinmate nade by the registering authority was only
provisional, and that will attain finality only after the Collector on a

ref erence under Section 47A adjudi cates the same, and for the reference for
such adj udi cation no obligation can be inposed to deposit 50% of the deficit
duty. Hence the said provision contained in the proviso to Section 47A is
arbitrary and unreasonable violating the Fundanental Ri ghts guaranteed in
Articles 14 and 19(1)(g) of the Indian Constitution.

11. A counter affidavit was filed by the State Government in the wit
petition. The relevant paragraphs in the counter affidavit are quoted bel ow
"In reply to the allegations made in the affidavit it

is submtted that a sale deed was executed by |1l Senior

Cvil Judge, City Cvil Court on 6.1.2000 and presented

before nme on 7.1.2000 through one of the staff nenbers.

The sal e deed was adnmitted to registration and kept

pendi ng for want of clarification with regard to market

value. The market value is arrived at Rs.6,17, 80,500/- as

per the market val ue guidelines for 33 acres 12 guntas

wher eas the sal e deed executed was for a consideration of

Rs. 2,40,000/-. Thus there is huge loss to the Governnent

Exchequer to a tune of Rs.70,77,160/- in stanp duty.

Therefore, | sought clarification fromthe District
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Registrar, R R District (2nd Respondent). The 2nd
respondent in his letter dated 473/ Gl/ 2003 dated
9.2.2000 ordered nme to take action under Section 47A of
I ndi an Stanmp Act for determ nation of market val ue.
Hence the action taken by the 3rd respondent i.e. Sub-
Regi strar, Malkajgiri is true and proper in the matter.

In reply to the allegations made paras 6 to 8 of the
petitioner’'s affidavit it is submtted that the petitioners
are liable to pay 50% of the deficit anpbunt as per the
Indian Stamp (A P. Amendnent) Act, 1998. The appea

filed by the petitioner is without any nerits and is liable
to be dismssed with a direction to the petitioner that 50%
of the deficit anmount assessed by the Sub-Registrar
concerned and as per the directions of the Hon' bl e Chief
Judge, City Cvil Court, Hyderabad shoul d be deposited
before a reference coul d be nade under Section 47A of

the I ndian Stanmp Act, as anended t hrough Act No. 8 of

1998. It is submtted that the proviso under Section
47A(2) was anmended and the anendnent has cone into

force with effect from1.5.1998.- Hence, it is necessary
that the petitioner shall deposit the deficit duty as
determ ned by the registering officer".

12. By the inpugned judgnent the H gh Court has declared Section 47A
of the Indian Stanp Act as applicable to State Government to be
unconstituti onal

13. In the inpugned judgnment the H gh Court has observed

"The inmposition of deposit of 50% of the

differential stanp duty for referring the docunent to the
Col I ector runs beyond the object and intendnent of the
above statutory provision. The object and intendnment of
the Stanp Act is to collect the proper stanp duty and

such proper stanp duty is dependent upon the

determ nation of the market value of the subject natter of
t he docunment and such determnination is only made by the
Coll ector and until such determ nation-is nmade by the
Col l ector, the document which is received for registration
even after collection of whatever stanp duty deposited

and the registration fee is paid by the party, is not

rel eased to the party, but is kept pending registration and
such docunent kept pending registration is not having

any evidentiary value and is not entered into the books of
registration and no certified copy of the sane can be
granted and no rights flow from such docunent, be it

sal e, exchange, gift, nortgage, |ease, etc. By keeping the
docunent pending registration, there is enough safeguard
for collecting the deficit stanp duty, as in the event of the
Col I ector accepting the valuation suggested by the

Regi stering Ofice and the party not paying the said

stanp duty, the document renmains under pending

registration and even may be returned to the party for

want of the payment of the differential stanp duty. This
being the aimand intendnment of the stanp duty

protecting the public exchequer, there is absolutely no
nexus for calling upon the party to deposit 50% of the
differential stanp duty as a condition for making
reference. It is not that a party seeks a reference on his
own, but the Registering Oficer is duty bound to refer

the nmonent a party does not accept the valuation

suggested by him The party presenting a docunment is

the master of his choice as to whether he should deposit
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the deficit stanmp after determ nation of the Collector or
not. |If he feels that the nmarket value determ ned by the
Col l ector is exorbitant, then he may resile from going
ahead with the registration of the docunment and may take
return of the docunent. There is nothing to stop him
fromdoing so. Stanp duty is not skin to a compul sory
tax such as, property taxes |evied upon the house
properties, sales tax |levied upon the turn-over, incomne-
tax levied upon the incone prescribed etc. |If a party
wants to have his document registered, he should pay
stanp duty and should he feel that it is exorbitant and he
cannot bear the same, he can resile fromthe same even
after presenting the docunent. The authority under the
Stanp Act cannot force upon the party to conpulsorily

pay the stanmp duty. Such conpul sion is inposed only

upon the party's insistence for registration of the
docunent and not otherwise. |n such circunstances, the

i mposi tion of deposit of 50% of the amount towards the
differential stanp duty as a condition for referring the
matter to the Collector runs beyond the scope,

i nt endnment _and obj ect of the act and, thus, offends equa
protection of |aws guaranteed under Article 14 of Indian
Constitution and thus, is arbitrary and the said proviso to
Section 47A of Indian Stanp Act which reads :

"Provided that no reference shall be

nmade by the registering officer unless an
amount equal to fifty per cent of the deficit
duty arrived at by himis deposited by the
party concerned. "

is unconstitutional and is accordingly struck down."

14. We regret our inability toagreewith the view taken by the H gh Court
that the anmended Section 47Ais unconstitutional

15. Section 33(1) of the Stanp Act states :

"Every person having by |aw or consent of parties
authority to receive evidence, and every person in charge
of a public office, except an officer of police, before
whom any instrument, chargeable, in his opinion, with
duty, is produced or conmes in the performance in his

functions shall, if it appears to himthat such instrunent
is not duly stanped, impound the sane".
16. A perusal of the said provision shows that when a docunent is

produced (or cones in the performance of his functions) before a person

who is authorized to receive evidence and a person who is in charge of a
public office (except a police officer) before whom any instrunent
chargeable with duty is produced or cones in the perfornmance of his
functions, it is the duty of such person before whomthe said instrunent is
produced to inpound the docunent if it is not duly stanped. The use of the
word ’shall’ in Section 33(1) shows that there is no discretion in the
authority mentioned in Section 33(1) to inpound a docunent or not to do so.
In our opinion, the word "shall’ in Section 33(1) does not mean 'y’ but
neans ‘shall’. In other words, it is mandatory to inpound a docunent
produced before himor which cones before himin the performance of his
functi ons. Hence the view taken by the Hi gh Court that the docunent can
be returned if the party does not want to get it stanped is not correct.

17. In our opinion, a registering officer under the Registration Act (in this
case the Sub-Registrar) is certainly a person who is in charge of a public
office. Section 33(3) applies only when there is sone doubt whether a

person holds a public office or not. In our opinion, there can be no doubt that

a Sub-Regi strar holds a public office. Hence, he cannot return such a

docunent to the party once he finds that it is not properly stanped, and he
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nmust i nmpound it.

18. In our opinion, there is no violation of Articles 14, 19 or any other
provi sion of the Constitution by the enactnment of Section 47A as anended

by the AP Arendnment Act 8 of 1998. This anmendnent was only for

pl uggi ng the | oophol es and for quick realization of the stanp duty. Hence it

is well within the power of the State legislature vide Entry 63 of List Il read
with Entry 44 of List IIl of the Seventh Schedule to the Constitution
19. It is well settled that stanp duty is a tax, and hardship is not rel evant

in construing taxing statutes which are to be construed strictly. As often
said, there is no equity in a tax vide Comm ssioner of Income Tax vs.

Firm Miar AIR 1965 SC 1216. If the words used in a taxing statute are

clear, one cannot try to find out the intention and the object of the statute.
Hence the Hi gh Court fell inwerror in trying to go by the supposed object and
i ntendment of the Stanp Act, and by seeking to find out the hardshi p which
will be caused to a party by the inpugned amendnent of 1998.

20. In Partington vs. Attorney-General (1969) LR 4 HL 100, Lord
Cai rns observed as under

"If the person sought to be taxed comes within the letter

of the [ aw he nust be taxed, however great the hardship

may appear to the judicial mnd. On the other hand if the

court seeking to recover the tax cannot bring the subject

within the letter of the law, the subject is free, however
apparently within the spirit of the | awthe case ni ght

ot herwi se appear to be."

The above observation has often been quoted w th approval by this Court,
and we endorse it again. In Bengal Inmmnity Co. Ltd. vs. State of

Bi har AIR 1955 SC 661 (685) this Court held that if there is hardship in a
statute it is for the legislature to anend the |law, but the Court cannot be
cal l ed upon to discard the cardinal rule of interpretation for mtigating a
har dshi p.

21. It has been held by a Constitution Bench of this Court in Income Tax
Oficer vs. T.S Devinatha Nadar AR 1968 SC 623 (vide paragraph 23 to

28) that where the | anguage of a taxing provision i's plain, the Court cannot
concern itself with the intention of the |egislature. Hence, in our opinion the
H gh Court erred in its approach of trying tofind out the intention of the

| egislature in enacting the inpugned anendnent to-the Stanp Act.

22. In this connection we may al so nention that just as the reference
under Section 47A has been nade subject to deposit of 50% of the deficit

duty, simlarly there are provisions in various statutes in which the right to
appeal has been given subject to some conditions. The constitutional

validity of these provisions has been upheld by this Court in various
deci si ons which are noted bel ow

23. In Gujarat Agro Industries Co. Ltd. vs. Municipal Corporation
of the city of Ahnedabad and Ors. 1999(4) SCC 468, ‘this Court referred
toits earlier decision in Vijay Prakash D. Mehta vs. Collector of
Customs (Preventive) 1968(4) SCC 402 wherein this Court observed

"The right to appeal is neither an absolute right nor an

i ngredi ent of natural justice the principles of which nust

be followed in all judicial and quasi-judicia

adj udi cations. The right to appeal is a statutory right and

it can be circunscribed by the conditions in the grant.”

24. In Anant MIIls Ltd. vs. State of Qujarat 1975(2) SCC 175 this

Court held that the right of appeal is a creature of the statute and it is for the
Legi sl ature to decide whether the right of appeal should be unconditionally

given to an aggrieved party or it should be conditionally given. The right to
appeal which is a statutory right can be conditional or qualified.
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25. In Ms. Elora Construction Conpany vs. The Minicipa

Corporation of G. Bonbay and Ors. Al R1980 Bormbay 162, the question

bef ore the Bonbay H gh Court was as to the validity of Section 217 of the
Bonbay Munici pal Act which required pre-deposit of the disputed tax for
the entertai nnent of the appeal. The Bonbay Hi gh Court upheld the said
provision and its judgnment has been referred to with approval in the decision
of this Court in Qujarat Agro Industries Co. Ltd. vs. Municipa
Corporation of the city of Ahnedabad and Ors. (supra). This Court has
also referred to its decision in Shyam Ki shore and O's. vs. Minicipa
Corporation of Delhi and Anr. 1993(1) SCC 22 in which a sinmilar

provi si on was uphel d.

26. It may be noted that in Gujarat Agro Industries Co. Ltd. vs.
Muni ci pal Corporation of the city of Ahnedabad and Ors. (supra) the

appel Il ant had chal | enged the constitutional validity of Section 406(e) of the
Bonbay Muni ci pal Cor poration Act which required the deposit of the tax as

a precondition for entertaining the appeal. The proviso to that provision
perm tted wai ver of only 25% of the tax. 1In other words a mni mum of 75%

of the tax had to be deposited before the appeal could be entertained. The
Supreme Court held that the provision did not violate Article 14 of the
Consti tution.

27. In view of the above, we are clearly of the opinion that Section 47A of
the Indian Stanp Act as amended by A P. Act 8 of 1998 is constitutionally
valid and the judgnent of the H gh Court declaring it unconstitutional is not
correct.

28. We nmay, however, consider a hypothetical case. Supposing the

correct value of a property is Rs. 10 lacs and that is the value stated in the
sal e deed, but the registering officer erroneously determnes it to be, say, Rs.
2 crores. In that case while nmaking a reference to the Coll ector under

Section 47A, the registering officer will demand duty on 50% of Rs.2 crores

i.e. duty on Rs.1 crore instead of demanding duty on Rs. 10 lacs. A party

may not be able to pay this exorbitant duty demanded under the proviso to
Section 47A by the registering officer in such a case.  What can be done in
this situation?

29. In our opinion in this situation it is always open to a party to file a wit
petition challenging the exorbitant demand made by the registering officer

under the proviso to Section 47A alleging that the determ nation nade is

arbitrary and/or based on extraneous considerations, and in that case it is

al ways open to the High Court, if it is satisfied that the allegation is correct,

to set aside such exorbitant demand under the provisoto Section 47A of the

I ndian Stanp Act by declaring the demand arbitrary. It is well settled that
arbitrariness violates Article 14 of the Constitution vide Maneka Gandh

vs. Union of India AIR 1978 SC 597. Hence, the party is not remedy-Iless

in this situation.

30. However, this would not mean that the proviso to Section 47A

becomes unconstitutional. There is always a difference between a statute

and the action taken under a statute. The statute nay be valid and
constitutional, but the action taken under it may not be valid. Hence, nerely
because it is possible that the order of the registering authority under the
proviso to Section 47A is arbitrary and illegal, that does not nean that the
proviso to Section 47A is also unconstitutional. W nust always keep this

in mnd when adjudicating on the constitutionality of a statute.

31. Since we have dealt with the question about constitutionality of

Section 47A of the Stanp Act, we think it necessary to clarify the scope of
judicial review of statutes, since Courts often are faced with a difficulty in
determ ni ng whether a statute is constitutionally valid or not. W are,
therefore, going a little deep into the theory of judicial review of statutes, as
that will give sonme guidance to the High Courts in future.
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A Do Courts have the power to declare an Act of the
Legi slature to be invalid?

The answer to the above question is : Yes. The theoretical reasoning for this
vi ew can be derived fromthe theory in jurisprudence of the em nent jurist
Kel sen (The Pure Theory of Law).

32. According to Kelsen, in every country there is a hierarchy of |ega
nors, headed by what he calls as the ‘G undnornmi (The Basic Norm. If a

I egal normin a higher layer of this hierarchy conflicts with a legal normin a
| ower |ayer the fornmer will prevail (see Kelsen's ‘The General Theory of

Law and State’).

33. In India the Gundnormis the Indian Constitution, and the hierarchy is
as follows :

(1) The Constitution of I|ndia;

(ii) Statutory law, which may be either | aw nade by

Parlianment or by the State Legislature;

(iii) Del egated | egi slation, which may be in the formof Rules
made under the Statute, Regul ations nmade under the
Statute, etc.,;

(iv) Purely executive orders not made under any Statute.

34. If a law (norn) in a higher layer in the above hierarchy clashes with a
law in a | ower |ayer, the former will prevail. 'Hence a constitutiona

provision will prevail over all other |aws, whether in a statute or in del egated
| egislation or in an executive order. The Constitution is the highest |aw of
the land, and no law which is in conflict with it can survive. Since the | aw
nmade by the legislature is in the second | ayer of the hierarchy, obviously it
will be invalid if it is in conflict with a provision in the Constitution (except
the Directive Principles which, by Article 37, have been expressly made non

enf orceabl e) .

35. The first decision |aying down the principle that the Court has power
to declare a Statute unconstitutional was the well-known decision of the US
Suprenme Court in Marbury vs. Madison 5 U S (1Cranch) 137/(1803).

This principle has been followed thereafter in nmost countries, including

I ndi a.

B. How and when should the power of the Court to declare the
Statute unconstitutional be exercised?

Si nce, according to the above reasoning, the power in the Courts to declare a
Statute unconstitutional has to be accepted, the question which then arises is
how and when shoul d such power be exerci sed.

36. This is a very inportant question because invalidating an Act of the
Legislature is a grave step and should never be lightly taken. As observed
by the American Jurist Al exander Bickel "judicial reviewis a counter

majoritarian force in our system since when the Suprene Court decl ares
unconstitutional a legislative Act or the act of an el ected executive, it thus
thwarts the will of the representatives of the people; it exercises control, not
on behalf of the prevailing ngjority, but against it." (See A Bickel's ‘The
Least Dangerous Branch’)

37. The Court is, therefore, faced with a grave problem On the one hand,
it is well settled since Marbury vs. Madison (supra) that the Constitution

is the fundanmental |aw of the land and nust prevail over the ordinary statute
in case of conflict, on the other hand the Court nust not seek an unnecessary
confrontation with the legislature, particularly since the |egislature consists
of representatives denocratically elected by the people.
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38. The Court nust al ways renenber that invalidating a statute is a grave
step, and nust therefore be taken in very rare and exceptional circunstances.

39. We have observed above that while the Court has power to declare a

statute to be unconstitutional, it should exercise great judicial restraint in this
connection. This requires clarification, since, sonetines Courts are

perpl exed as to whether they should declare a statute to be constitutional or
unconstitutional

40. The solution to this problemwas provided in the classic essay of Prof
James Bradl ey Thayer, Professor of Law of Harvard University entitled ' The
Origin and Scope of the Anerican Doctrine of Constitutional Law which

was published in the Harvard Law Review in 1893. In this article,

Prof essor Thayer wote that judicial reviewis strictly judicial and thus quite
different fromthe policy-making functions of the executive and |egislative
branches. |In performing their duties, he said, judges nust take care not to

i ntrude upon the domain of the other branches of governnment. Full and free
pl ay nust 'be permtted to that wi de margi n of considerations which address
thenselves only to the practical judgnent of a |egislative body. Thus, for
Thayer, legislation could be held unconstitutional only when those who have
the right to nake | aws have not nerely nade a mistake (in the sense of
apparently breaching a constitutional provision) but have nade a very clear
one, so clear that it is not open to rational question. Above all, Thayer
beli eved, the Constitution, as Chief Justice Marshall had observed, is not a
tightly drawn | egal docunent |like a title deed to be technically construed; it
is rather a matter of great outlines broadly drawn for an unknowabl e future.
O'ten reasonable nmen may differ about - its meaning and application. In

short, a Constitution offers a wide range for |legislative discretion and choi ce.
The judicial veto is to be exercised only in'cases that |eave no room for
reasonabl e doubt. This rule recognizes that, having regard to the great,
conpl ex ever-unfol di ng exi genci es of governnent, nuch which will seem
unconstitutional to one man, or body of nmen, may reasonably not seemso to
another; that the Constitution often adnmits of different interpretations; that
there is often a range of choice and judgnent; that in such cases the
Constitution does not inpose upon the |egislature any one specific opinion

but | eaves open this range of choice; and that whatever choice is not clearly
in violation of a constitutional provisionis valid even if the Court thinks it
unwi se or undesirable. Thayer traced these views far back in Anerican

hi story, finding, for example, that as early as 1811 the Chief Justice of
Pennsyl vani a had concl uded: "For weighty reasons, it has been assuned as a
principle in constitutional construction by the Supreme Court of the United
States, by this Court, and every other Court of reputation.in the United
States, that an Act of the legislature is not to be declared void unless the
violation of the Constitution is so manifest as to | eave no roomfor
reasonabl e doubt" vide Commonwealth ex. Rel. OHara vs. Smith 4

Binn. 117 (Pg. 1811).

41. Thus, according to Prof. Thayer, a Court can declare a statute to be
unconstitutional not nerely because it is possible to hold this view, but only
when that is the only possible view not open to rational question. In< other
words, the Court can declare a statute to be unconstitutional only when there
can be no manner of doubt that it is flagrantly unconstitutional, and there is
no way of avoiding such decision. The philosophy behind this viewis that
there is broad separation of powers under the Constitution, andthe three
organs of the State \026 the legislature, the executive and the judiciary, mnust
respect each other and nust not ordinarily encroach into each other’s

domain. Also the judiciary nust realize that the legislature is a
denocratically el ected body which expresses the will of the people, and in a
denocracy this will is not to be lightly frustrated or obstructed.

42. Apart fromthe above, Thayer al so warned that exercise of the power
of judicial review "is always attended with a serious evil", nanely, that of
depriving people of "the political experience and the noral education and

stimulus that comes fromfighting the question out in the ordinary way, and
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correcting their own errors" and with the tendency "to dwarf the politica
capacity of the people and to deaden its sense of noral responsibility".

43. Justices Hol nes, Brandeis and Frankfurter of the United States
Supreme Court were the followers of Prof. Thayer’s phil osophy stated

above. Justice Frankfurter referred to Prof Thayer as "the great naster of
constitutional law', and in a lecture at the Harvard Law School observed "if
| were to nane one piece of witing on Anerican Constitutional Law, |

woul d pick Thayer’'s once fanmpbus essay because it is the great guide for
judges and therefore, the great guide for understanding by non-judges of
what the place of the judiciary is in relation to constitutional questions".
(vide H. Phillip's *Felix Frankfurter Rem nisces’ 299-300, 1960).

44, In our opinion, there is one and only one ground for declaring an Act
of the legislature (or a provision in the Act) to be invalid, and that is if it
clearly violates sone provision of the Constitution in so evident a manner as
to | eave no manner of doubt. This violation can, of course, be in different
ways, e.g. if a State legislature makes a | aw which only the Parliament can
make under List | to the Seventh Schedule, in which case it will violate
Article 246(1) of the Constitution, or the |aw violates sone specific

provi sion-of the Constitution (other than the directive principles). But

bef ore declaring the statute to be unconstitutional, the Court nust be

absol utely sure that there can be no manner of doubt that it violates a
provision of the Constitution. If two views are possible, one making the
statute constitutional ‘and the other making it unconstitutional, the forner

vi ew nust always be preferred. Also, the Court must nake every effort to
uphol d the constitutional validity of ‘a statute, even if that requires giving a
strained construction or narrowi ng down its scope vide Mark Netto vs.
CGovernment of Kerala and others AIR 1979 SC 83 (para 6). Al so, it is

none of the concern of the Court whether thelegislation inits opinionis

Wi se or unw se.

45, In a dissenting judgnent in Bartels vs. lowa 262 US 404 412(1923),
Justice Holmes while dealing with a state statute requiring the use of English
as the nedium of instruction in the public schools (which the majority of the
Court held to invalid) observed "I think | appreciate the objection to the | aw
but it appears to ne to present a/question upon which nen reasonably m ght
differ and therefore | amunable to say that the Constitution of the United
States prevents the experinment being tried"

46. The Court certainly has the power to decide about the constitutiona
validity of a statute. However, as observed by Justice Frankfurter in West
Virginia vs. Barnette 319 U S. 624 (1943), since this power prevents the

full play of the denocratic process it is vital that it should be exercised with
ri gorous self restraint.

47. In this connection we may quote fromthe article titled 'The Influence
of James B Thayer Upon the Wirk of Hol nes, Brandeis & Frankfurter!

by Wal |l ace Mendel son published in 31 Vanderbilt Law Review 71 (1978),
which is as follows:

“I'f, then, the Thayer tradition of judicial nodesty-is

out roded \026 if judicial aggression is to be the rule in

policy matters, as in the 1930's \026sone basic issues

remain. First, howlegitimte is government by judges ?

I's anything to be beyond the reach of their authority ?

WIl anything be left for ultinmate resolution by the

denocratic processes \026 for what Thayer called "that w de

mar gi n of consi derations which address thensel ves only

to the practical judgnent of a |egislative body"

representing (as courts do not) a w de range of mundane

needs and aspirations ? The |legislative process, after all

is a mpjor ingredient of freedom under governmnent.

Legi slation is a process slow and cunbersone. |t
turns out a product \026 |laws \026 that rarely are |iked by
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everybody, and frequently little |iked by anybody. Wen
seen fromthe shining cliffs of perfection the legislative
process of conprom se appears shoddy indeed. But

when seen from sone concentration canp as the only
alternative way of life, the conprom ses of |egislation
appear but another name for what we call civilization and
even revere as Christian forbearance.

Let phil osophy fret about ideal justice. Politics is
our substitute for civil war in a constant struggle between

di fferent conceptions of good and bad. It is far too w se
to ganble for Uopia or nothing \026 to be fooled by its own
romanti c verbiage. Above all, it knows that none of the

nunerous cl ashing social forces is apt to be conpletely

wi t hout both vice and virtue. By give and take, the

| egi sl ati ve process seeks not final truth, but an acceptable
bal ance of conmunity interests.. In this viewthe

har moni zi ng and educati onal function of the process

itself counts for nore than any of its |egislative products.
To intrude upon its pragmatic adjustnments by judicial fiat
is to frustrate our chief instrument of social peace and
political stability.

Second, if the Suprene Court is to be the ultimte

pol i cy- maki ng body '\ 026 wi t hout political accountability \026
howis it to avoid the corrupting effects of raw power?

Can the Court avoid the self-inflicted wounds that have

mar ked ot her epi sodes of judicial inperialisn? Can the

Court indeed satisfy the expectations it has al ready

aroused?

A third cluster of questions involves the

conpetence of the Supreme Court as a legislative body.

Can any nine nmen naster the conplexities of every phase

of American life which, as the post 1961 cases suggest, is
now the Court’s province? Are any nine nen w se

enough and good enough to w el d such power over the

lives of mllions? Are courts institutionally equipped for
such burdens? Unlike |egislatures; they are not
representative bodies reflecting a wi de range of socia
interest. Lacking a professional staff of trained
investigators, they nust rely for data al nost excl usively
upon the partisan advocates who appear before them

| nadequat e or m sl eading i nformation invites unsound
decisions. |If courts are to rely upon social science data
as facts, they nust recogni ze that such data are often
tentative at best, subject to varying interpretations, and
guesti onabl e on net hodol ogi cal grounds. Moreover,

since social science findings and conclusions are likely to
change with continuing research, they nay require a
system of ongoing policy reviews as new or better data
becone available. |Is the judiciary capable of perform ng
this function of supervision and adjustnent traditionally
provided by the |l egislative and admi nistrative processes?

Finally, what kind of citizens will such a system of

judicial activismproduce \026a systemthat trains us to | ook
not to ourselves for the solution of our problens, but to

the nost elite anbng elites: nine Judges governing our

lives without political or judicial accountability? Surely
this is neither denocracy nor the rule of law. Such are

the probl enms addressed by and \026 at |east in the mnds of
jurists like Hol mes, Brandeis, and Frankfurter \026 resol ved
by Thayer’'s doctrine of judicial restraint".
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We respectfully agree with the views expressed above, and endorse Thayer’'s
doctrine of self restraint.

48. In our opinion judges must maintain judicial self-restraint while
exerci sing the power of judicial review of |egislation.
"I'n view of the complexities of nobdern society", wote
Justice Frankfurter, while Professor of Law at Harvard
University, "and the restricted scope of any man’'s
experience, tolerance and hunility in passing judgnent

on the worth of the experience and beliefs of others
become crucial faculties in the disposition of cases. The
successful exercise of such judicial power calls for rare
i ntell ectual disinterestedness and penetration, |est
[imtation in personal experience and inagination operate
as limtations of the Constitution. These insights M.
Justice Hol nes applied in _hundreds of cases and

expressed i n menorabl e [language:

"I't is a msfortune if a judge reads his conscious or
unconsci ous synpathy with one side or the other
prematurely into the I aw, and forgets that what seemto
himto be first principles are believed by half his fellow
men to be wong."

(See Frankfurter’s "M. Justice Hol mes and the Supreme Court’)

49, In our opinion the |egislature nust be given freedomto do
experimentations in exercising its powers, provided of course it does not
clearly and flagrantly violate its constitutional limts.

50. As observed by M. Justice Brandeis of the U S. Supreme Court in his
di ssenting judgnent in New State Ice Co. vs. Liebmann 285 U. S. 262
(310-11) :

"The di scoveries in physical science, the triunphs in
invention, attest the value of the process of trial and
error. In |large neasure, these advances have been due to
experinmentati on\005\005 There nust be power in the States
and the Nation to re-nould, through experinentation, our
econoni c practices and in situations to nmeet changing
soci al and econoni c needs.

To stay experinentation in things social and

economc is a grave responsibility. Denial of the right to
experiment may be fraught with serious consequences to

the Nation."

51. In witing a biographical essay on the cel ebrated Justice Hol nes of
the U S. Supreme Court in the dictionary of American Biography, Justice
Frankfurter wrote:

“I't was not for him (Hones) to prescribe for society or to

deny it the right of experinentation within very w de

l[imts. That was to be left for contest by the politica

forces in the state. The duty of the Court was to keep the

ring free. He reached the denocratic result by the

phi |l osophic route of skepticism\026 by his disbelief in

ultimate answers to social questions. Thereby he

exhibited the judicial function at its purest.”

(see 'Essays on Legal History in Honour of Felix Frankfurter’
edited by Morris D. Forkosch)

52. In this connection Justice Frankfurter while Professor of Law at
Harvard University wote in ’'The Public and its CGovernnment’ --
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"Wth the great nen of the Suprenme Court constitutiona
adj udi cation has al ways been statecraft. As a nere
Judge, Marshall had his superiors anmong his col |l eagues.
H's supremacy lay in his recognition of the practica
needs of governnent. The great judges are those to
whom the Constitution is not primarily a text for
interpretation but the neans of ordering the life of a
progressive people."

In the sane book Justice Frankfurter also wote \026

"In sinmple truth, the difficulties that governnent
encounters fromlaw do not inhere in the Constitution
They are due to the judges who interpret. That docunent
has anpl e resources for i maginative statesmanship, if

j udges have inagi nation for statesnmanship."”

53. I n Keshvananda Bharati vs. State of Kerala AIR 1973 SC 1461
(vide para 1547) Khanna J. observed:

"I'n exercising the power of judicial review, the Courts

cannot be oblivious of the practical needs of the

government. The door has to be left open for trial and

error."”

54. I n our opinion adjudication nmust be done within the system of
historically validated restraints and conscious minimzation of the judges
personal preferences.  The Court must not invalidate a statute lightly, for, as
observed above, invalidation of a statute made by the |egislature elected by
the people is a grave step. As observed by this Court in State of Bihar vs.
Kaneshwar Si ngh AIR 1952, SC 252(274) : "The legislature is the best

judge of what is good for the community, by whose suffrage it cones into

exi stence".

55. In our opinion, the Court should, therefore, ordinarily defer to the
wi sdom of the legislature unless it enacts a | aw about which there can be no
manner of doubt about its unconstitutionality.

56. As observed by the Constitution Bench -decision of thi's Court in MH.
Quareshi vs. State of Bihar AIR 1958 SC 731 (vide para 15)
"The Court rmnust presume that the | egislature understands
and correctly appreciates the needs of its own people,

that its laws are directed to probl ens made mani f est by
experience and that its discrimnations are based on
adequate grounds. It nust be borne in mind that the
legislature is free to recogni ze degrees of harm and may
confine its restrictions to those cases where the need is
deened to be the clearest, and finally that in order to
sustain the presunption of constitutionality the Court

may take into consideration nmatters of common

know edge, conmon report, the history of the tines, and

may assune every state of facts which can be conceived
existing at the time of the legislation. (See also Mti

Das vs. S.P. Sahi AIR 1959 SC 942(947).

57. In the light of the above observations, the inpugned anendnent is
clearly constitutional. The anendnment was obviously made to plug a

| oophole in the Stanmp Act so as to prevent evasion of stanp duty, and for

qui ck collection of the duty. There are other statutes e.g. the Incone Tax
Act in which there are provisions for deduction at source, advance tax, etc.
which aimat quick collection of tax, and the constitutional validity of these
provi si ons have al ways been uphel d.

C. Application of Thayer’s Doctrine by the Courts :
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In Anerica, after the activist period of the US Suprene Court which was at

one time declaring Act after Act of the U S. Congress to be invalid on the
ground that it violated the due process clause in the U S. Constitution or the
right to liberty of contract, there was a realization by the Judges of the U S
Supreme Court that they were followi ng a confrontationist path vis-‘-vis the

U. S. Congress which was causing all kinds of major problens. Hence in

1937 the U.S. Suprene Court accepted Thayer’'s doctrine of judicia

restraint, and the sane was followed thereafter (except for the period of the
Warren Court).

58. The U.S. Suprene Court enunciated the principle that there is a
presunption in favour of the constitutionality of Statute, and the burden is
al ways upon the person who attacks it to show that there has been a clear
transgression of a constitutional provision. This view was adopted by the
Constitution Bench of this Court in Charanjit Lal Chowdhury vs. Union
of India and others AIR 1951 SC 41 (para 10), which observed
"Prima facie, the-argument appears to be a plausible
one, but it requires a careful exam nation, and while
examning it, two principles have to be borne in mnd
(1) that ‘a l'aw nay be constitutional even through it
relates to a single individual, in those cases where on
account of sone special circunstances or reasons
applicable to himand not applicable to others, that single
i ndi vidual may be treated as a class by hinmself; (2) that
it is the accepted /doctrine of the Anerican Courts, which
| consider to be well-founded on principle, that the
presunption is always in favour of the constitutionality
of an enactnent, and the burden is upon himwho attacks
it to show that there has been a clear transgression of the
constitutional principles. A-clear enunciation of this
latter doctrine is to be found in Mddleton vs.  Texas
Power and L. Conpany, (248 U.S. 152 and 157), in
whi ch the rel evant passage runs as foll ows

It nust be presuned that a |egislature understands
and correctly appreciates the need of its own
people, that its laws are directed to probl ens nade
mani f est by expression and that its discrimnations
are based upon adequate grounds."

(enphasi s suppli ed)
and this view has been consistently foll owed thereafter.

59. Thus in Ms. B.R Enterprises vs. State of U P. and others AR
1999 SC 1867 this Court observed

"Anot her principle which has to be borne in mnd in

exam ning the constitutionality of a statute is that it nust
be assuned that the |egislature understands and

appreci ates the need of the people and the laws it enacts
are directed to problens which are made mani f est by
experience and that the el ected representatives assenbl ed
in a legislature enact |aws which they consider to be
reasonabl e for the purpose for which they are enacted.
Presunption is, therefore, in favour of the
constitutionality of an enactnent, vide Charanjit La
Chowdhury vs. Union of India 1950 SCR 869: AIR 1951

SC 41); State of Bonmbay vs. F.N. Bul sara, 1951 SCR

682: (AIR 1951 SC 318), Mahant Mdti Das vs. S.P. Sah

(AIR 1959 SC 942)".

The foll owi ng passage in Seervai, Constitutional Law of
India (3rd Edn.) page 119 found approval in Delh
Transport Corporation vs. D.T.C Mzdoor Congress,

1991 (Supp) 1 SCC 600 : (AIR 1991 SC 101). The Court
hel d:
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"Seervai in his book Constitutional Law of India
(3rd Edn) has stated at page 119 that:

"\ 005\ 005t he courts are guided by the followi ng rules
in discharging their solem duty to declare | aws passed
by a | egislature unconstitutional

1) There is a presunption in favour of

constitutionality and a law will not be decl ared
unconstitutional unless the case is so clear as to be free
fromdoubt; 'to doubt the constitutionality of alawis to
resolve it in favour of its validity’.

* Kk k%

2) A statute cannot be declared unconstitutional

nerely because in the opinion of the court it violates one
or nore of the principles of liberty, of the spirit of the
Constitution, unless such principles and that spirit are
found in the terms of the Constitution"

(enphasi s suppli ed)

60. Simlarly in Union of India vs. Elphinstone Spinning and Waving
Co. Ltd. and others AIR 2001 SC 724 (vide para 9) a Constitution Bench
of this Court observed

"There is always a presunption that the |egislature does

not exceed its jurisdiction and the burden of establishing
that the | egislature has transgressed constitutiona

mandat es such as, those relating to fundanental rights is

al ways on the person who challenges its vires: Unless it
becormes cl ear beyond reasonabl e doubt-that the

| egi slation in question transgresses the linmts laid down

by the organic |l aw of the Constitution it nust be all owed

to stand as the true expression of the national will \026 Shel
Conpany of Australia vs. Federal Conm ssioner of

Taxation, 1931 AC 275(Privy Council). The aforesaid

principle, however, is subject to one exception that if a
citizen is able to establish that the legislation has invaded
his fundanmental rights then the State nust justify that the
law is saved. It is also a cardinal rule of construction that
if one construction being given the statute will becone

ultra vires the powers of the |egislature whereas on

anot her construction which may be open, the statute

remai ns effective and operative, then the Court wll

prefer the latter, on the ground that the | egislature is
presumed not to have intended an excess of jurisdiction”.

(enphasi s suppli ed)

61. In State of Bihar and others vs. Bihar Distillery Ltd. AIR 1997 SC
1511 (vide para 18) a Constitution Bench of this Court observed

"The approach of the Court, while exam ning the

chall enge to the constitutionality of an enactnent, is to
start with the presunption of constitutionality. The Court
should try to sustain its validity to the extent possible. It
shoul d stri ke down the enactment only when it is not
possible to sustain it. The Court should not approach the
enactnment with a view to pick holes or to search for

defects of drafting, much | ess inexactitude of |anguage

enpl oyed. I ndeed, any such defects of drafting should

be ironed out as part of the attenpt to sustain the
validity/constitutionality of the enactnent. After all, an
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Act nmade by the Legislature represents the will of the
peopl e and that cannot be lightly interfered wth. The
unconstitutionality nust be plainly and clearly

est abl i shed before an enactrment is declared as void."

62. The sane vi ew has been taken by the Constitution Bench of this Court
i n Hamdard Dawakhana and another vs. Union of India AIR 1960 SC
554 (vide para 9) which observed
"Anot her principle which has to be borne in mind in
exam ning the constitutionality of a statute is that it nust
be assuned that the | egislature understands and
appreci ates the need of the people, that the laws it enacts
are directed to problens which are made mani f est by
experience, and that the elected representatives
assenbled in a legislature-enact | aws which they consider
to be reasonable for the purpose for which they are
enacted. Presunption-is, therefore, in favour of the
constitutionality of an enactnent. Charanjit Lal vs. Union
of India, 1950 SCR 869: (AR 1951 SC 41); State of
Bonbay vs. F. N~ Baul sara, 1951 SCR 682 at p.708; (AR
1951 SC 318 at p. 326); AR 1959 SC 942."

63. As observed by the Privy Council in Shell Conpany of Australia
vs. Federal Comm ssioner of Taxation (1931) AC 275 (298)

"Unl ess it becones clear beyond reasonabl e doubt that

the legislation in guestion transgresses the linits laid

down by the organic |aw of the Constitution it nust be

allowed to stand as the true expression of the nationa

will. "

64. Hence if two views are possible, one making the provision in the

statute constitutional, and the other naking it unconstitutional, the former
shoul d be preferred vide Kedarnath vs. State of Bihar AIR 1962 SC 955.

Also, if it is necessary to uphold the constitutionality of a statute to construe
its general words narrowly or widely, the Court should do so vide GP

Singh’s ‘Principles of Statutory Interpretation, 9th Edition, 2004 page 497’

Thus the word ‘Property’ in the H ndu Wonen’s Right to Property Act,

1937 was construed by the Federal Court in In-re H ndu Wnen’s Right to

Property Act AIR 1941 FC 72 to mean ‘property other than agricultura

l and’, otherwi se the Act woul d have become unconstituti onal

65. The Court nust, therefore, nake every effort to uphold the

constitutional validity of a Statute, even if that requires giving the statutory
provi sion a strained neani ng, or narrower or w der neaning, than what

appears on the face of it. It is only when all efforts to do so/fail should the
Court declare a statute to be unconstitutional

D. Sone difficulties in the practical application of Thayer’'s
Doctri ne:

After |aying down the above broad principles in relation to the Thayer
doctrine of Judicial Review of Statutes (which we respectfully agree with)
we nmay now consider sonme practical difficulties which arise in this
connecti on.

66. As stated above, it is only when there is no manner of doubt that the
Statute is unconstitutional that it should be declared to be so. However, even
reasonabl e men can sonetines differ as to whether there is a doubt or not

about the constitutional validity. 1In other words, sonetines there can be a
doubt whether there is a doubt at all. About some statutes there can be no
doubt that they are unconstitutional e.g. if discrimnatory treatnment is given
to redheads, or if a statute excluded owners of a certain make of nptor
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vehicle fromvoting in a general election. However, there are other statutes
about whi ch one cannot be absolutely sure about their constitutional validity,
and difficulties would then arise in this connection

67. Sone broad principles to resolve these difficulties are given bel ow

68. As regards fiscal or tax neasures greater latitude is given to such
statutes than to other statutes. Thus in the Constitution Bench decision of
this Court in R K Garg vs. Union of India and others 1981 (4) SCC 675
(vide para 8) this Court observed:

"Anot her rule of equal inportance is that laws relating to

econom c activities should be viewed with greater

| atitude than |l aws touching civil rights such as freedom

of speech, religion etc. It has been said by no less a

person than Hol nes, J. that the |egislature should be

al l owed sone play in the joints, because it has to dea

wi th conpl ex problens which do not adnmit of solution

t hrough any doctrinaire or strait-jacket formula and this

is particularly true in case of |legislation dealing with

econom ¢ matters, where, having regard to the nature of

the problens required to be dealt with, greater play in the

joints has to be allowed to the |egislature. The court

should feel nore inclined to give judicial deference to

| egi sl ative judgnment in the field of econonmic regulation

than in other areas where fundanental human rights are

i nvol ved. Nowhere has this adnonition been nore

felicitously expressed than in Mrey v. Doud where

Frankfurter, J. said.in his ininmtable style:

In the utilities, tax and economc regul ati on cases,
there are good reasons for judicial self-restraint f
not judicial deference to |egislative judgnent. The
| egislature after all has the affirmative
responsibility. The courts have only the power to
destroy, not to reconstruct. Wen these are added

to the complexity of econom c regul ation, the
uncertainty, the liability to error, the bew |l dering
conflict of the experts, and the nunber of tines the
j udges have been overrul ed by events \026 self-
[imtation can be seen to be the path to judicia

wi sdom and institutional prestige and stability.

The court nust al ways renenber that "legislation is
directed to practical problens, that the economc
mechanismis highly sensitive and conpl ex, that nany

probl ems are singular and contingent, that laws are not
abstract propositions and do not relate to abstract units
and are not to be measured by abstract synmetry”; "that
exact wi sdom and ni ce adaptati on of renedy are not

al ways possible" and that "judgnent is largely a

prophecy based on neagre and uninterrupted

experience". Every legislation particularly in econonic
matters is essentially enmpiric and it is based on
experinmentation or what may one call trial and error

net hod and therefore it cannot provide for all possible
situations or anticipate all possible abuses. There may be
crudities and inequities in conplicated experinenta
econom c | egislation but on that account alone it cannot
be struck down as invalid. The courts cannot, as pointed
out by the United States Suprene Court in Secretary of
Agriculture v. Central Reig Refining Conpany, be

converted into tribunals for relief fromsuch crudities and
inequities. There nmay even be possibilities of abuse, but
that too cannot of itself be a ground for invalidating the
| egi sl ati on, because it is not possible for any |egislature
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to anticipate as if by sone divine prescience, distortions
and abuses of its |legislation which may be nade by those
subject to its provisions and to provi de agai nst such

di stortions and abuses. |ndeed, howsoever great nmay be

the care bestowed on its framing, it is difficult to
conceive of a legislation which is not capable of being
abused by perverted human ingenuity. The court mnust
therefore adjudge the constitutionality of such |egislation
by the generality of its provisions and not by its crudities
or inequities or by the possibilities of abuse of any of its
provisions. If any crudities, inequities or possibilities of
abuse come to light, the |egislature can always step in

and enact suitable anendatory |egislation. That is the
essence of pragnmatic approach which nust gui de and

inspire the legislaturein dealing with conplex econonic

i ssues".

(enphasi s suppli ed)
69. Al l “deci sions in the econonic and social spheres are essentially ad hoc
and experinmental. Since econonmc matters are extrenely conplicated, this

inevitably entails special treatment for special situations. The State nust
therefore be left with wide latitude in devising ways and neans of fiscal or
regul atory measures, and the Court should not, unless conpelled by the

statute or by the Constitution, encroach into this field, or invalidate such | aw

70. As Justice Frankfurter of the U-S. Suprene Court observed in
Anerican Federation of Labour vs. American Sash and Door Co. 335
U S. 538 (1949):

"Even where the social undesirability of a |aw may be
convincingly urged, invalidation of the | aw by a Court
debilitates popul ar denobcratic governmnent. Most |aws

dealing with social and economic problens are natters of

trial and error. That which before trial appears to be
denonstrably bad nmay belie prophecy in actua

operation. But even if a lawis found wanting on trial, it

is better that its defects should be denonstrated and

renoved by the | egislature than that the | aw shoul d be

aborted by judicial fiat. Such an assertion of judicia

power defeats responsibility fromthose on whomin a

denocratic society it ultimately rests. Hence rather than
exercise judicial review Courts should ordinarily all ow

| egi slatures to correct their own nistakes wherever

possi bl e".

71. Simlarly, in his dissenting judgnent in New State Ice Co. vs.

Li ebmann 285 U. S. 262 (1932) M. Justice Brandeis, the renowned Judge

of the U S. Suprene Court observed that the government nust be left free to
engage in social experinents. Progress in the social sciences, even as /in the
physi cal sciences, depends on a "process of trial and error" and Courts must
not interfere with necessary experinents.

72. In Secretary of Agriculture vs. Central Reig Refining Co. (1949)
338 U.S. 604 (617): 94 Law Ed. 381-292, M. Justice Frankfurter of the U S
Suprenme Court observed

"Congress was \005 ... confronted with the fornul ation of

policy peculiarly within its wide swath of discretion. It

woul d be a singular intrusion of the judiciary into the

| egi sl ative process to extrapolate restrictions upon the

formul ati on of such an economc policy fromthose

deeply rooted notions of justice which the Due Process

Cl ause expresses\005."
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73. However, though while considering econonic or nost other

| egislation the Court gives great latitude to the |egislature when adjudging its
constitutionality, a very different approach has to be adopted by the Court

when the question of civil liberties and the fundamental rights under Part |11

of the Constitution arise.

74. In paragraph 8 of the Constitution Bench decision in RK Garg's

case (supra) it was observed (as quoted above) that |laws relating to

econom c activities should be viewed with greater latitude than | aws

touching civil rights such as freedom of speech, freedom of religion etc.

Thus, the Constitution Bench decision in RK Garg’'s case (supra) is an
authority for the proposition which has been stated herein, nanely, when a

| aw of the | egislature encroaches on the civil rights and civil liberties of the
people nentioned in Part Il1l of the Constitution (the fundanental rights),

such as freedom of speech, freedom of nobvenent, equality before |aw,

l'iberty, freedomof religionetc, the Court will not grant such latitude to the
| egislature as in the case of economic neasures, but will carefully scrutinize
whet her the | egislation on these subjects is violative of the rights and
liberties of the citizens, and its approach nust be to uphold those rights and
liberties, for which it nmay soneti nes even have to declare a statute to be
unconsti tuti onal

75. Sone schol ars regarded it a paradox in the judgments of Justice

Hol mes (who, as we have already stated above, was a disciple of Thayer)

that while he urged tol'erance and deference to | egislative judgnent in broad
areas of |awnmaking chal |l enged as unconstitutional, he seened willing to
reverse the presunption of constitutionality when |aws inhibiting civi
liberties were before the Court.

76. However, we find no paradox at all. ~As regards econom c and ot her
regul atory | egislation judicial restraint nust be observed by the Court and
greater latitude nust be given to the | egislature while adjudging the
constitutionality of the statute because the Court does not consist of

econom ¢ or administrative experts.” It _has no expertise in these matters, and
in this age of specialization when policies have to be laid down with great
care after consulting the specialists in the field, it will be wholly unw se for

the Court to encroach into the domain of the executive or legislative and try
to enforce its own views and perceptions.

77. In this connection we may refer to the fanous di ssenting judgnent of
M. Justice Holnmes in Lochner vs. York, 198 U. S. 45(1903). In that case,
the validity of a |law made by the New York Legislature providing for a

maxi mum of 10 hour a day and 60 hour a week work in the bakery industry

was chal |l enged. Wile the majority, who believed in thelaissez faire theory
of economics, held that the law violated the liberty of contract, which they
perceived as part of the Bill of Rights to the U S. Constitution, M. Justice
Hol mes pointed out that the Constitution was not intended to enbody any
particul ar econom ¢ theory, whether of paternalismor of |aissez faire. He
further observed that reasonable nmen nmight think the inmpugned statute is a
proper neasure to ensure the health of the workers, and hence it was well
within the power of the legislature to enact it. To use his own words - in the
judgrment, "The Fourteenth Amendnent (to the U.S. Constitution) does not

enact M. Herbert Spencer’s Social Statics".

78. However, when it came to civil liberties, M. Justice Hol mes was an

activist Judge. Thus, in Schenck vs. U S. 249 U S. 47 (1919) he laid down

his famous "clear and present danger" test for deciding whether restriction
on free speech was constitutionally valid. As M. Justice Hol mnes observed,

the question in every case is "whether the words used are used in such

ci rcunst ances and are of such a nature as to create a clear and present

danger that they will bring about substantive evils that Congress has a right
to prevent".
79. We respectfully endorse the view of M. Justice Hol nes, as stated

above.
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80. In Abranms vs. U S. 250 U S. 616 624 (1919), M. Justice Hol nes
observed

"Persecution for the expression of opinions seens to ne

perfectly logical. |If you have no doubt of your prenises

or your power and want a certain result with all your
heart you naturally express your wi shes in |aw and sweep
away all opposition. To all ow opposition by speech
seens to indicate that you think the speech inpotent, as
when a man says that he has squared the circle, or that
you do not care whol eheartedly for the result, or that you
doubt either your power or your prem ses. But when
nmen have realized that tine has upset many fighting
faiths, they may cone to believe even nore than they
believe the very foundations of their own conduct that the
ultimate good desired is better reached by free trade in
i deas \ 026 that the best test of truth is the power of the
t hought to get itself accepted iin the conpetition of the
market, and that truth is the only ground upon which their
wi shes safely can be carried out. That, at any rate, is the
theory of our Constitution: It is an experinment as all life
is an experinent."

(enphasi s suppli ed)

81. In his fanbus ' Footnote Four’ in United States vs. Carol ene
Products Co. 304 U S. 144, M. Justice Stone of the United States Suprene
Court observed

"There may be narrower scope for operation of the
presunption of constitutionality when |egislation appears
on its face to be within a specific prohibition of the
Constitution, such as those of the first ten anendnents,
whi ch are deened equal ly specific when held to be
enbraced within the Fourteenth".

In a letter to Stone in the first Flag Salute case, in which
St one was the | one dissenter, Justice Frankfurter said:

"I amaware of the inportant distinction which you so
skillfully adunbrated in your footnote 4 \005. 1n the

Carol ene Products Co. case. | agree with that distinction
| regard it as basic. | have taken over that distinction in
its central aspect \005. in the present opinion by insisting

on the inportance of keeping open all those channels of
free expression by which undesirable |egislation my be
renoved, and keeping unobstructed all forms of protests
agai nst what are deened invasions of conscience".

We respectfully agree with the above views.

82. For Justice Hol nes, denocracy was not hurt but strengthened
whenever courts protected the individual freedons which al one make the
denocrati c process neani ngful and valid. For the substance of decisions to

be truly denocratic, the process by which they are reached nust give as

much free play as possible for the transnutati on of present nminorities into
future majorities by the unencunbered operation of freedom of thought,

comuni cation, and discussion. Fromthis point of view reasonably equa
access to the political processes and reasonably uninhibited freedomto argue
and discuss (limted only by immnently inpending danger to the state itself)
is in fact an integral part of, although antecedent to, the formal |egislative
processes of denocracy. Hence to uphold the restrictions on freedom of

t hought and communi cati on and access to the political processes which may

be placed in effect by a tenporary majority would be actually to reduce the
integrity of the processes of transforming that transient mgjority into a
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mnority - a processes essential to the very concept of denocracy. Professor
Chafee vyears ago renarked the fact that the Justices, including Holnes, who
tended to uphold wi de | egislative control over business were often the very
same men who tended to invalidate wide |legislative control over discussion
"These Justices", said Chafee, "know that statutes, to be sound and effective,
nmust be preceded by abundant printed and oral controversy. Discussion is
really legislation in the soft. Drastic restrictions on free discussion are
simlar torigid constitutional limts on | awmaking"

83. I n our opinion, therefore, while Judges should practice great restraint
whil e dealing with econonmic statutes, they should be activist in defending

the civil liberties and fundanental rights of the citizens. This is necessary
because though ordinarily the legislature represents the will of the people
and works for their welfare, there can be exceptional situations where the

| egi sl ature, though elected by the people nay violate the civil liberties and
rights of the people.” It was because of this foresight that the Founding

Fat hers of the Constitution in their w sdom provided fundamental rights in
Part 111 of the Constitution which were nbdeled on the lines of the U S Bil

of Rights of 1791 and the Declaration of the Rights of Man during the G eat
French Revolution of 1789.

84. It may be mentioned that during feudal times citizens had no civi
rights. There was no freedom of speech, no equality, no freedomto practice
one’s own religion, 'no liberty etc. The Geat English Revolution of 1688
enphasi zed the inportance of liberty and the Great French Revol ution of

1789 underscored equality and freedom of religion. The Great Anerican

Revol uti on chanpi oned all these rights. ~ Qur founding fathers borrowed

these I essons fromhistory and provided for the fundanmental rights in our
Constitution to protect the citizens’ liberties not only against the executive
but even against the legislature, if need be:

85. It may be noted that there were no fundanmental rights in the
CGovernment of India Act, 1935. The Foundi ng Fathers of our Constitution
who were also freedomfighters for 1ndia s | ndependence, knew the val ue of
these rights, and that is why they incorporated themin the Constitution.

86. It nust be understood that while a statute i's nmade by the peoples’

el ected representatives, the Constitution too is a docunent which has been

created by the people (as is evident fromthe Preanble). The Courts are

guardi ans of the rights and liberties of the citizens, and they will be failing in
their responsibility if they abdicate this solem duty towards the citizens.

For this, they may sonmetimes have to declare the act of the executive or

| egi sl ature as unconstitutional.

87. In Terminiello vs. Chicago 337 US 1 (1949), the U S. Suprene Court
observed that free speech may best serve its high purpose when /it induces a
condition of unrest, creates dissatisfaction with conditions as they are, even
stirs people to anger.

88. In Bridges vs. California 314 US 252 (1941) the U.S. Suprene Court
observed that freedom of the press nust be allowed the broadest scope
conpatible with the suprenmacy of order

89. In Whod vs. Ceorgia 370 U S. 375(1962), the U. S. Suprenme Court
observed that Judges may use their contenpt power to punish disorder in the
courtroom but not to penalize any editor who assails the perfornmance of the
Court in print.

90. In Ghani vs. Jones (1970) 1 QB. 693 (709) Lord Denni ng observed
"Aman's liberty of novenment is regarded so

highly by the law of England that it is not to be hindered

or prevented except on the surest ground."

91. The above observation has been quoted with approval by a
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Constitution Bench decision of this Court in Maneka Gandhi vs. Union of
India, AIR 1978 SC 597 (vide para 99).

92. Wiy is it that the Courts both in India and in Arerica have taken an
activist approach in upholding the civil liberties and rights of the citizens?
In our opinion, this is because freedomand liberty is essential for progress,
both econom ¢ and social. Wthout freedomto speak, freedomto wite,

freedomto think, freedomto experinment, freedomto criticize (including
criticismof the Governnment) and freedomto dissent there can be no
progr ess.

93. Scientific ideas initially were often condemmed because they were
regarded as opposed to religious dognma. For instance, Charles Darwin's
theory or Copernicus’ theory at one tinme were condemmed because they

were regarded as opposed to the Bible. It was only by freedom of speech
freedomto think and freedomto dissent that hunman progress was possible.

And it is for this reason that our founding fathers in their w sdom provi ded
for the fundanental rights in Part 111 of the Constitution. It is the solem
duty of the Courts to uphold the civil rights and liberties of the citizens
agai nst executive or |egislative invasion, and the Court cannot sit quiet in
this situation, but nust play an activist role in upholding civil liberties and
the fundanental rights in Part II1, vide Maneka Gandhi vs. Union of India,
Al R 1978 SC 597, Jogi nder Kumar vs. State of U P., AIR 1994 SC 1349,

D. K Basu vs. State of Wst Bengal, AR 1997 SC 610, etc.

94, In view of the fact that the inpugned anendnent is an economc
neasure, whose aimis to plug the | oopholes and secure speedy realization of
stanp duty, we are of the opinion that the said amendnent, being an
econoni ¢ neasure, cannot be saidto be unconstitutional

95. In view of the above observation, this appeal is allowed and the
i mpugned judgnent is set aside and the constitutional validity of the
amended Section 47A of the Stanp Act is upheld. In the facts and

ci rcunst ances of the case, there shall be no order as to costs.




