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rejects the findings of Enquiry Oficer--Necessity of
stating conclusions of Government in _notice--Function of
Enquiry Oficer-Constitution of I'ndia, Art. 311 (2).

HEADNOTE

The respondent was An Extra Assistant Conmi ssioner. ~He was
charge-sheeted and lie submtted an el aborate explanation in
respect of all the charges. The enquiry was held by the
Conmi ssioner and a report submtted by him After giving
his findings, the Comm ssioner added that the | apses proved
did not cast any serious doubt on the honesty arid integrity
of the respondent and hence the wthholding of three
increnents fromhis pay would nmeet the ends of justice. The
appel l ant served a second notice on the respondent and the
latter was asked to submit his explanation wiry penalty of
renoval from service should not be inposed upon him The
respondent submitted an explanation and the CGovernor of
Assam after considering the explanation, ordered hi s
denot i on.

That order was challenged by the respondent by a wit
petition filed in the Hgh Court. The wit petition was
all owed by the High Court and a wit of mandamus was issued
directing the appellant not to give effect to the order of
denot i on. The High Court held that the second notice did
not clearly indicate that the Government had accepted the
findings- of Enquiry officer and as such a statenent was not
made in the notice, the respondent could not have known on
what grounds the Government had provisionally decided to
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i mpose upon himthe penalty of removal fromservice. |t was
also held that the notice nust show that the dism ssing
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authority had applied its mind to the findings of the
Enquiry officer and had accepted the said findings against
the respondent. The notice should expressly state the
concl usi ons of the dismssing authority because unl ess those
concl usi ons were comuni cated to the respondent, he was not
in a posi tion to make an adequat e or ef fective
representation, the dismssing authority nust also indicate
the reasons on which it bad come to those concl usions. As
the inpugned notice did not contain a specific averment that
the dism ssing authority had accepted the findings of the
Enquiry officer and ot herw se gave no grounds or reasons for
the action proposed to be taken against the respondent, it
contravened the provisions of Art. 311 (2). The appellant
cane to this Court by special |eave.

Held, that the High Court was in error in conming to the
conclusion that the order of denotion passed against the
respondent was invalid on the ground that the respondent had
not been given a reasonable opportunity of showi ng cause
agai nst the actionto be taken against himunder Art. 311
(2) of the Constitution.

A public officer against whom disciplinary proceedings are
i ntended to be taken is entitled to have two opportunities.
Ali enquiry must be held and it nust be conducted according
to the rules prescribed in that behalf and consistently with
tile requirenents/ of ‘natural justice. Wen the Enquiry
Oficer submits his report, the dismssing authority has to
consider the report and decide whether it agrees with the
conclusions of the report or not. ~If the findings in the
report are against the public officer and the dism ssing
authority agrees with them another notice has to be given.
In issuing the second notice, the dismssing authority has
to cone to a tentative or provisional conclusion about the
guilt of the public officer as well as about the punishnent
which would neet the ends of justice. in response to this
notice, the public officer is entitled to show cause not
only against the action proposed to be taken agai nst him but
also against the validity or correctness of the /findings
recorded by tile Enquiry officer ‘and provisionally  accepted
by the dism ssing authority.

If the dismissing authority differs from the findings
recorded in the enquiry report, it is necessary that its
provi sional conclusions should be specified in the second
noti ce. If the -disnmissing authority accepts the findings
agai nst the delinquent officer and differs fromsome or al
of those recorded in his favour and proceeds to specify the
nature of the action
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proposed to be taken on its own conclusions, it is necessary
that the said conclusions should be briefly indicated in the
notice. Where the dismssing authority purports to issue the
noti ce against the delinquent officer after accepting the
enquiry report inits entirety, it cannot be said that it is
essential that the dism ssing authority must say that it has
so accepted the report. However, it is desirable that even
in such cases a statement to that effect should be made, but
failure to nake such statenent does not contravene the
provisions of Art. 311 (2).

As regards the functions of the Enquiry officer unless there
is any rule or statutory provision to the contrary, he is
not required to specify the punishnment which may be inposed
on the delinquent officer. Hs task is nerely to hold an
enquiry into the charges and nake his report stating forth
his con- clusions and findings in respect of the said
char ges. Sonetimes, the Enquiry officers do indicate the
nature of the action that nay be taken against t he
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del i nquent officer, that ordinarily is outside the scope of
the enquiry.

AN DSilva v. Union of India, [1962] Supp. 1S C R
968, Hi gh Commi ssioner of India v. I. M Lal, [1945] F. CR
103, Khem Chand v. Union of India, [1958] S. C. R 1080, The
State of Oissa v. Govindadas Pahda, C. A No. 412/58, dt.
10-12-1958, State of Andhra v. T. Ramayya Suri, A 1. R
1957 Andhra 370, Bimal Charan Mtra v. State of Orissa A 1
R 1957 Orissa 184, Krishan Gopal Mukherjee v. The State, A
1. R 1960 Orissa 37 and State of Bombay v. Gajnan Mahadev
Bal dev, A. 1. R 1954 Bom 351, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 832 of 1962.
Appeal by special 1eave fromthe judgnment and decree dated
January 22, 1962, of the Assam H gh Court in Gauhati, in
Cvil Rule No. 369 of 1961

M C. Setal vad and Naunit Lal, for ’'the appellant.

N. C. Chatterjee and D. N. Miukherjee, for the respondent,
4

1963. February 12. The judgment of the Court was delivered
by
GAJENDRAGADKAR J.-This appeal by special |leave raises a
short question about the scope and effect of the provisions
contained in Article 311 (2) of the Constitution. The said
guestion arises in'this way. The respondent  Bimal Kunar
Pandit was serving appellant No. 1, the State of Assam as
an Extra- Assi stant Comm ssioner, Shillong. On Decenber 11
1959, the second appellant, the Chief Secretary to the
CGovernment of Assam served on the respondent a charge-sheet
containing eleven specific charges and called upon. him to
show cause why he shoul d not be disnmissed from service or
ot herwi se punished under Rule 55 of” the Civil Services
(A assification, Control & Appeal) Rules read with Art. 311
of the Constitution. The said notice further informed the
respondent that the Governor of Assam had been pleased to
authorise the Conm ssioner of Plains Division, ~Assam to
conduct the. enquiry and to report to appellant No.” 2. On
January 13, 1960 the respondent subnmitted an - elaborate
expl anation in respect of all the charges. —The Comm ssioner
of Plains Division, Assam then proceeded to hold an enquiry
and after considering the evidence adduced before ~him  he
nmade the report on April 12, 1960. In this report the
Enquiry officer found that out of the 11 charges drawn up
against the respondent, 6 had not been proved and of the
remaining 5 charges, two had been fully established-they
were charges (7) and (10) ; and the other three charges Nos.
(1), (2) and (4) had been partially established. The report
made these findings and proceeded to add that the |apses
proved did not cast any serious doubt on the honesty and
integrity of the delinquent officer, although the evidence
| ed in respect of charges (1) and (2) proved hi s
i nexperience and that |ed under charges (2) and (4) showed
his irresponsibility. The report further stated that in the
ci rcunst ances, the

5
two charges which deserved consideration for purposes of
puni shment were charges (7) and (10); aid it ended with the
recommendation that in viewof the linmted scope of the
charges proved and of the age and experience of the
del i nquent officer, the with. holding of three increnents
fromhis pay would neet the ends of justice in this case.
After this report was received, appellant No. .2 served a
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second notice on the respondent on June 1, 1960. Thi s
notice referred to the disciplinary proceedi ngs hel d agai nst
the respondent and added that the respondent was thereby
requi red under clause (2) of Art. 311 of the Constitution to
submit his explanation if any, why the penalty of renova
from service should not be inmposed upon him The notice
further stated that a copy of the report of the Enquiring
officer in the disciplinary proceedi ngs drawn up agai nst the
respondent was encl osed. The respondent was told that he
had to submit his explanation through the Comissioner of
Pl ai ns Division, Assam on or before June 18, 1960.

On receiving this notice, the respondent subnmitted his
expl anati on on June 21, 1960 in respect of the charges which
had been held proved by-the Enquiring officer. After
consi deri ng t he explanation thus subm tted by t he
respondent, the CGovernor of Assam was pleased to reduce in
rank the respondent who was on probation in the Assam G vi
Service, Cass |-'to the AssamCivil Service Class Il, pernma-
nently, wth effect fromthe date he takes over as such
The CGovernor of Assam further ordered that the respondent
will be on probation in the said Class 11 Service for two
years, subject to termnation, if his work and conduct were
not found satisfactory. The respondent was to draw his pay
in the mnimmof the scale of pay of A..C. S., Cass 11 and
his seniority in the cadre would be determ ned wth
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effect fromthe date of his joining. This Order was made on
July 8, 1961.

The respondent then challenged the validity of this order
by a wit petition in the H gh Court of .Judicature at Assam
on August, 24, 1961. One of tile points urged by him was
that he had not been given a reasonable opportunity of
showi ng cause agai nst the action which was ultinmtely taken
against him under Art. 311 (2); and he wurged that the
contravention of Art. 311 (2) rendered the inpugned order
i nvalid. He urged other contentions al so, but those have
been rejected by the Hi gh Court, while his main point under
Art. 3.11 (2) has been upheld. In the result, ‘the Hgh
Court has allowed the wit petition and issued a mandanus
directing the appellants not to give effect to the order
dated 8th July, 1961. It is against this order that the
appel l ants have conme to this Court by special |eave.

We have already referred to the second notice served on the
respondent under Art. 311 (2). The respondent’s contention
which has been accepted by the High Court-is that in the
said notice, appellant No. 1 has not clearly indicated that
it accepted the findings of the Enquiring officer; and since
such a statenment is not nade in the notice, the respondent
could not have known on what ground appellant No. 1
provisionally decided to inpose upon the respondent the
penalty of renoval from service. The Hi gh Court “has held
that the notice issued under Art. 311 (2) must show that the
di smissing authority has applied its mnd to the findings of
the Enquiring officer and has accepted the said findings
agai nst the delinquent officer. |In other words the notice
should expressly state the conclusions of the dismssing
aut hority, because unl ess these conclusions are comuni cated
to the delinquent officer, he would not be able to make an
adequate or effective representation. According to the Hi gh

Court, in recording such conclusions, the di sm ssi ng
aut hority nust
7

also indicate the reasons on which it had cone to those
concl usi ons against the delinquent officer and since the
i mpugned notice did not contain a specific avernent that the
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dismssing authority had accepted the findings of the
enquiring officer and otherw se gave no grounds or reasons
for the action proposed to be taken against the respondent,
it contravened the requirements of Art. 311 (2) and so, it
must be held to be void. M. Setalvad for the appellants
contends that in comng to this conclusion, the H gh Court
has msinterpreted the scope and effect of Art. 311 (2).

Article 311 (1) provides, inter alia, that no person covered
by the said sub-article shall be dism ssed or renoved by an
authority subordinate to that by which he was appointed. W
are not concerned wth this sub-Article in the present

appeal . Article 311 (2) provides that no such person as
specified in Art. 311 (1), shall be dism ssed or renoved or
reduced in rank wuntil 'he has been given a reasonable

opportunity of show ng cause against the action proposed to
be taken in regard to him It is nowwell settled that a
public officer against whomdisciplinary proceedings are
intended to be takenis entitled to have two opportunities
before disciplinary action is finally taken against him An
enquiry. ‘must be held and it nust be conducted according to
the rules prescribed in that behal f-and consistently with
the requirenments of natural justice. At this enquiry, the
public officer concerned wuld be entitled to test the
evi dence adduced against himby cross-exanm nation, where
necessary, and to l'ead his own evidence. |In other words, at
this first stage of the proceedings heis entitled to have
an opportunity to defend hinself. Wen the enquiry is over
and the enquiring officer subnmits his report, the dismnissing
authority has to consider the report and deci de whether it

agrees w th the conclusions of the report or not. If the
findings, in the report are against the
8

public officer and the disnissing authority agrees with the
said findings, a stage is reached for giving | another
opportunity to the public officer to showwll disciplinary
action should not be taken against him In issuing the
second notice, the dismssing authority naturally has to
cone to a tentative or provisional conclusion about the
guilt of the public officer as well as about tile puni'shnent
which would neet the requirenent., of justice in his case,
and it is only after reaching conclusions in both these
matters provisionally that the dism ssing authority issues
the second notice. There is no doubt that in response to
this notice; the public officer is entitled to show cause
not only against the action proposed to be taken against
him but also against the validity or the correctness of the
findings recorded by the enquiring officer and provisionally
accepted by the dism ssing authority. |In other words, the
second opportunity enables the public officer to cover’ the
whole ground and to plead that no case had been nmde out
against himfor taking any disciplinary action and then to
urge that if he fails in substantiating his innocence, the
action proposed to be taken against himis either unduly
severe or not called for. This position is not in dispute.

The High Court seens to have taken the view that in order
that the public officer may have a reasonable opportunity,
tile dismssing authority must indicate its conclusions on
the findings recorded by the enquiring officer and nust
specify reasons in supports of them According to this
view, the fact that the copy of the report nade by the
enquiring officer was sent to the delinquent officer along
with the notice indicating the nature of the action proposed
to be taken against him does not help to neet the
requirement of’ Art. 311 (2). The argunment is that unless
this course is adopted, it would not be clear that the
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di smi ssi ng authority had applied its mnd and had
provisionally come to sonme concl usi ons

9
both in regard to the guilt of "the public officer and the
puni shment  which his misconduct deserved. It may be

conceded that it is desirable that the dismssing authority
should indicate in the second notice its concurrence wth
the conclusions of the enquiring officer before it issues
the said notice under Art. 311 (2). But the question which
calls for our decision is if the dismissing authority does
not expressly say that it has accepted the findings of the
enquiring officer against the delinquent officer, does that
introduce such an infirmty in the proceedings as to make
the final order invalid ?2 W are not prepared to answer this

guestion in the affirmative. It seenms to us that it would
be plain to the delinquent officer that the issuance of the
notice indicating the  provisional conclusions of t he

dismissing authority as to the punishnment that should be
inmposed on him obviously and clearly inplies that the
findi ngs recorded against himby the enquiring officer have
been accepted by the dismissing authority; otherwise there
woul d be no sense and no purpose in issuing the notice under
Art. 311 (2). Besides, we may add that in the present case,
the affidavit nade by appellant No. 2 clearly shows that
before the i nmpugned notice was served on the respondent, the
CGovernment had accepted the findings of the enquiring
officer which neans that the Government agreed with the
enquiring officer in regard to both sets  of findings
recorded by him Therefore, we do not think that the
failure to state expressly that the dism ssing authority has
accepted the findings recorded in the report -against the
del i nquent officer, justifies the conclusion that the notice
gi ven in that behalf does not afford a reasonable
opportunity to the delinquent officer under Art. 311 (2).
On receiving the notice in the present case, it 'nust have
been obvious to the respondent that, the findings recorded
against himby the enquiring officer had been accepted by
the appellants and so, we think it would not be reasonable
to accept the

10

view that in the present case, he had no reasonable
opportunity as required by Art. 311 (2).

We ought, however, to add that if the dism ssing authority
differs fromthe findings recorded in the enquiry report, it
is necessary that its provisional conclusions inthat behalf
should be specified in the second notice. It may -be that
the report makes -findings in favour of the ~delinquent
officer, but the dismissing authority disagrees wth the
said findings and proceeds to issue the notice under / Art.
311 (2). |ID such a case, it would obviously be necessary
that the dismissing authority should expressly state that it
differs fromthe findings recorded in the enquiry report and
then indicate the nature of the action proposed to be taken
against the delinquent officer. Wthout such an express
statenent in the notice, it would be inpossible to issue the
notice at all. There may also may be cases in which the
enquiry report may nake findings in favour of the delinquent
of ficer on some issues and agai nst himon some other issues.
That is precisely what has happened in the present case.
It” the dismssing authority accepts all the said findings
in their entirety, it is another matter : but if the
di smssing authority accepts the findings recorded against
the delinquent officer and differs fromsome or all of those
recorded in his favour and proceeds to specify the nature of
the action proposed to be taken on its own conclusions, it
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would be necessary that the said conclusions should be
briefly indicated in the notice. In this category of cases,
the action proposed to be taken would be based not only on
the findings recorded agai nst the delinquent officer in the
enquiry report, but also on the view of the dismssing
authority that the other charges not held proved by the
enqui ring of ficer are, according to the di smi ssi ng
authority, proved. |In order to give the delinquent officer
a reasonable opportunity to show cause under Art. 311 (2),
it is essential that the concl usions

11
provisionally reached by the dism ssing authority must, in
such cases, be specified in the notice. But where the

di smissing authority purports to proceed to issue the notice
agai nst the delinquent officer after accepting the enquiry
report in its entirety it cannot be said that it is
essential that thedism ssing authority must say that it has
so accepted the report. As we have already indicated, it is
desirabl e that even'in such cases a statenent to that effect
shoul d be nade. But we do not think that the words used in
Art. 311 (2) justify the Viewthat the failure to make such
a statement anounts to contravention of Art. 311 (2). In
dealing with this point, W nust bear in nmind the fact that
a copy of the enquiry report had been " enclosed wth the
notice, and so, reading the notice in a conmon sense nanner,

the respondent would not have found  any difficulty in
realising that the action proposed to be taken against him
proceeded on the basis that the appellants had accepted the
concl usi ons of the enquiring officer in their entirety.

It has, however, been urged by M. Chatterjee for the
respondent that in the present case, the appellants nust
have proceeded to issue the notice against the respondent
after conming to the conclusion that, some of the findings
recorded in the enquiry report in-favour of the respondent
were not correct. H s argunent-is that the enquiry report
had suggested that the w thholding of three increnents would
neet the ends of justice in the present case, nevertheless
the notice issued by the appellants indicated ‘that the
action proposed to be taken was the respondent’s renova

from service. It is true that the ultimate action taken
agai nst himwas not as severe; he has, been merely denoted
to Class Il Service. But it is suggested that the severity

of the punishnment proposed to be inflicted on the Respondent
rather suggests that the appellants felt that sone  of the
ot her charges which the enquiring officer had not

12

held proved appeared to be proved to the appellants. Thi s
argunent is no doubt ingenious; but in the circunstances of
this case, we do not think it can be accepted. As 'this
Court has held in A N DSilva v. Union of India (1), in
the absence of rules or any statutory provisions- to the
contrary, the enquiry officer is not required to specify the
puni shment  whi ch nmay be inposed on the delinquent officer
Hs task is nerely to hold an enquiry into the charges —and
make his report setting forth his conclusions and findings
in respect of the said charges. Sonetines the enquiring
officers do indicate the nature of the action that nmay be
taken agai nst the delinquent officer, but that ordinarily is
outside the scope of the enquiry. That being so, not nuch
significance can be attached to the recomendati on made by
the enquiring officer in the present case. Besides, it is
absol utely clear that wunder the relevant rules, t he
puni shment proposed to be inposed on the respondent was
justified even on the findings recorded against himby the
enquiring officer, and so, it would be idle to contend that
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unl ess the appellants had differed fromthe concl usions of
the enquiring officer in respect of the charges which he
hel d not proved, they could not have legitimtely thought of
i mposing the said punishment on him Therefore, in our
-)pinion, the argument that the action proposed to be taken
itself shows that the appellants did not accept the findings
recorded by the enquiring officer favour of the respondent
nust be rejected.
W will nowrefer to sone of the decisions on which M,
Chatterjee relied. 1In the case of The H gh Conm ssioner of
India v. . M Lal ( 2) , the Federal Court had to
consi der the scope and effect of he provisions of s. 240(3)
of the Constitution Act of 1935. "This provision is
substantially sinmlar to the provisions contained in Art.
311(2) of the Constitution. “According to the najority view
of the Federal Court in-that case, all that s. 240(3)
requited ’was
(1) [1962] Supp.. 1 S~ C R 968. (2) [1945] F. C R 103.
136.

13

not only notification of the action proposed but of the
grounds on whi ch the authority was proposing that the action
shoul d be taken, and that the person concerned nmust then be
given reasonable tine to make his representati ons against
the proposed action and the grounds on which it was proposed
to be taken. M. Chatterjee contends that this decision
shows that the notice served on the delinquent officer nust
set forth the grounds on which the particular action was
proposed to be taken. He enphasises the fact that in the
judgrment it has been specifically stated that grounds shoul d
be stated on which the action is proposed to be taken, and
shows that the dism ssing authority nust its reasons in
support or the said Section. |In our opinion, this argunent
is not justified, because the context in which the said
observations were made by the Federal Court clearly shows
that the grounds to the judgnment refers are the findings or

concl usions reached by the enquiring officer. |In fact, in
tile subsequent passage, it has been expressly  observed
that. the requirenent of s. 240(3) involves "in. all cases

where there is an enquiry and as a_ result, thereof sone
authority definitely proposes dismssal or reduction .in
rank, that the person concerned shall be toldin full, or
adequately sunmmarised formthe results of that enquiry, and
the findings of the enquiring officer and be given  an

opportunity of showi ng cause with that information why Ilie
should not suffer the proposed dismissal or reduction in
rank." It would be noticed that this statenent clearly shows

that what the Federal Court held was that the dism ssing
authority must convey to the delinquent officer the findings
of the enquiring officer either fully, or adequatel y
sunmari sed, and state the nature of the action proposed to
be taken against him In other words, the officer concerned
ought to know what findings have been recorded against. him
and shoul d be given a chance to chall enge those findi ngs and
to question the propriety

14

of the action proposed to be taken against him In this
context, therefore, the grounds which, according to the
judgrment, have to be stated in the notice do not indicate
grounds or reasons which would show. why the dism ssing
authority accepts the enquiring officer’s report, but the
grounds, reasons, or findings which have been recorded by
the enquiring officer are required to be stated. Therefore,

we do not think that M. Chatterjee is justified in
contending that the decision of the Federal Court in 1. M
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Lal s case supports the view taken by the Hi gh Court in the
present proceedings.

It is true that in the case of Khem Chand v. The Union of
India (1), this Court has held that : "Reasonabl e
opportunity envisaged by Art. 311 (2) includes, internal, an
opportunity to make his representation as to why the
proposed puni shnment shoul d not be inflicted on him which he
can only do if the conpetent authority, after the enquiry is
over and after applying his mind to the gravity or otherw se
of the <charges proved against the Governnent servant,
tentatively proposes to inflict one of the three punishnents
and comuni cates the sane to the Governnment servant." There
is no doubt that after the report is received, the
appropriate authority nust apply its mnd to the report and
nmust provisionally decide whether the findings recorded in
the report should be accepted or not. It is only if the
findings recorded in the report against the Governnent
servant are accepted by the appropriate authority that it
has to provisionally decide what action should be taken
agai nst. ‘him But this does not nean that in every case, the
appropriate authority is under a constitutional obligation
to state in the notice that it has accepted the adverse
findings recorded by the enquiring officer before it
indicates the nature of the action proposed to be taken
agai nst the delinquent officer. Therefore, we do not think
that the decision of

(1) [1958] S. C R 1080, 1097,
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this Court in Khem Chand' s case supports M. Chatterjee’s
contenti on.

On the other hand, the decision of this Court in The State
of Oissa v. Govindadas Panda (1), shows that a  simlar
order issued by the Orissa Governnent was upheld by this
Court. In that case, the notice issuedunder Art. 311 (2)
did not expressly state that the State Governnent had
accepted the findings recorded by the enquiring  officer
agai nst the Government servant .in question. In fact even
the nature of the punishnment which was proposed to be
inflicted on hi mwas not specifically and clearly indicted.

The Orissa High Court had struck down the order of dism ssa

on the ground that the notice was defective and so, the
provisions of Art. :1l 1 (2) had been contravened. Thi s
Court in reversing the concision of the Oissa H gh Court,
observed that "in the context, it Mist have been obvious  to
the respondent that the punishnment proposed was renoval from
service and the respondent was called upon to show cause
agai nst that punishment. On a reasonable reading of the
notice, the only conclusion at which one can arrive is _that
the appellant (the State) accepted the recommendati on of the
Admi ni strative Tribunal and asked the respondent to show
cause against the proposed punishnment, nanely, that of

renoval fromservice." It may be added incidentally that the
puni shment  whi ch had been suggested by the Tribunal was
renoval from service, as distinguished fromdism ssal, —and

this Court held that the inpugned notice nust be deened to
have referred to that punishnment as the action proposed to
be taken against the Governnent servant. Therefore, this
deci sion, in substance, is against the contention raised by
M. Chatterjee

There are, however, sone decisions which seem to |end
support to M. Chatterjee’'s argunent and it is, therefore,
necessary to examne them In the

(1) Gvil Appeal NO 412/1958 decided on 10th Dec., 1958,
16

case of The State o Andhra v. T. Ramayya Suri the Andhra
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Pradesh Hi gh Court has held that "under Art. 311 (2) the
aut hority concerned should necessarily in its or der

requiring the civil servant to show cause give not only the
puni shment proposed to lie inflicted but also the reasons
for coming to that conclusion.” If this observation is
intended to lay down a general rule that in every case the
appropriate authority nust state its own grounds or reasons
for proposing to take any specific action against the
del i nquent governnent servant, we nust hold that the said
view is not justified by the requirenents of Art. 311 (2).
We ought, however, to add that in the case with which the
Andhra Pradesh High Court was dealing, it appeared that the
Government did not agree with the Tribunal in regard to its
finding on the third charge and so, its conclusion on the
said charge which was different fromthat of the Tribunal
weighed in its mnd in proposing to take the specified
action against the Governnent servant. |In such a case, it
woul d be legitimate to hold that the public servant did not
know what ‘was wei ghing in the mnd of the Governnment and so,
did not ‘'get an adequate opportunity to challenge the view
whi ch the Governnent was inclined to take in respect of the
third charge franed against him On these facts, we think
the Hgh Court was justified in taking the view that the
CGover nient shoul d have indicated in  the notice its
conclusion on the/third charge. That, however, does riot
nean that in the notice, the Governnent ought to state its
grounds or reasons in support of its conclusion. It is the
finding or the conclusion which is weighing in the mind of
the CGovernment that nust, in such a case, be conmunicated to
the public servant.

In Bimal Charan Mtra v. State of Orissa (2), the Oissa
Hi gh Court has held that "the service of the copy of the
findings of the punishing authority on the public servant is
mandat ory and the service

(1) A 1. R 1957 Andh. 370,
(2) A 1. R 1957 Oissa. 184,
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of the report of the enquiring officer who is’ not the
puni shing authority, when there is no indication at all in
the notice that the authority conpetent to —punish agrees
with t hose fi ndi ngs, cannot constitute subst ant i al
conpliance wth the requirements of Art. 311 (2). " ~This

decision seens to suggest that in issuing the notice  under
Art. 311. (2), the appropriate authority nust,  besides
serving the copy of the enquiring officer’s report on the
government servant, supply the said officer the findings of
the punishing authority and this requirement is treated as a
mandatory requirenent under Art. 311(2). In our opinion

this view is erroneous.

The sane comment falls to be nade 'about anot her decision of
the said H gh Court in Krishan Gopal Mikherjee v. The State
(1).

The last decision to which reference nust be made is the
deci sion of the Bombay Hi gh Court in the State of Bombay  v.
Gaj anan WMahadev Badley (2) . In this case, Chief justice
Chagla has observed that under Art. 311 (2) it 1is not
sufficient that the State should call upon the servant to
show cause agai nst the quantum of puni shnent intended to be
inflicted upon him the State nust also call upon the
servant to show cause against the decision arrived at by a
departnental enquiry if that decision constitutes the ground
on whi ch the Governnment proposes to take, action against the
servant. This viewis clearly right. But then in support
of this conclusion, the |earned Chief justice has observed
that the public servant nust have an opportunity to show
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cause not only against the punishnment but also against the
grounds on which the State proposes to punish him and M.
Chatterjee relies upon this sentence to support his argunent
that the grounds on which the State proposes to act nust be

conmuni cated to the public servant. In our opinion, this
statenment must be read along with the conclusion of the Hi gh
Court

(1) Al.R 1960 Oissa 37.
(2) A I.R 1954 Bom 351.
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and so read, it would clearly showthat what the C J.
intended to lay down was that the findings recorded in the
enquiry report which constitutes the ground on which the
Covernment proposes to take action nust be communicated to
the public servant. Therefore, this decision does not
support M. Chatterjee s-argument that the notice issued
under Art. 311(2) nust expressly state that the appropriate
aut hority  accepts the findings of the enquiry officer and
nmust give reasons in support of the action proposed to be
t aken agai nst him

In the result, we hold that the H gh Court was in error in
coming to the conclusion that the order of denotion ' Passed
agai nst the respondent in the present case was invalid on
the ground that the respondent had not been given a
reasonabl e opportunity of show ng cause against the said
action under Art. 311(2). The appeal accordingly succeeds,
the order passed by the H gh Court is set aside and the wit
petition filed by the respondent is dismssed. There wll
be no order as to costs.
Appeal al | owed.
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