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ACT:

I ndustrial Enploynent (Standing Orders) Act, 1946, s. 4 and
Schedule itens 8, 9 and 11C and U. P. Industrial " Enploynment
(Standing Oders) Rules, 1946--Mdel Standing Orders, para
13--Applicability of Standing Order, re: age of retirenent
to enployees in service before the certifying of ' Standing
Orders--Framing of Standing Oder regarding retirement
bef ore anmendrment, of Schedul e--Certifying Oficer, if 'could
certify the standing order as fair or reasonable before
amendnment of s. 4--Hgh Court deciding question and
remandi ng- - When operates as res judicata.

HEADNOTE:

In accordance with the provisions of the | ndustria
Enpl oynent (standing Orders) Act, 1946, and the u P
I ndustrial Enploynent (Standing Orders) Rules, 1946, the
appel l ant substituted draft standing defining the conditions
of employnment of its enployees and they were certified
bythe Certifying Oficer in 1951. O ause 32 of the Standing
Orders provided that an enpl oyee who has served 30 years or
who has reached the age of 55 years will be retired, but,
exenption fromthis nay be granted by the conpany in specia
case. In 1959, notices were served on the respondent-
workmen that they were retired by reason of their ' having
attained the age of superannuation as per «cl. 32. The
workmen contended that the clause was not binding  or
enforceable as far as they were concerned, because, they had
ent er ed the service of the appellant prior to t he
certification of the Standing Orders and there was no
condition that they would be liable to retirenent after
attaining any prescribed age or any fixed period of service,
and that they were entitled to continue in service as |ong
as they were physically. fit. The industrial dispute was
referred to the Industrial Tribunal and the Tribunal held in
favour of the appellant. The respondents filed a wit
petition in the H gh Court They al so applied in 1960, under
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s’ 10(2) of the Industrial Enploynment (Standing Orders) Act,
1946, for anendrment and notification of «c¢l. 32 <claimng
fixation of retirenent age at 60. The Certifying Oficer
nodi fied the clause and fixed the age of retirement at 58,
but the appellate authority refixed it at 55.
The High Court, in the wit petition, on the basis of the
decision or this Court in Guest Keen Wllianms Pvt. Ltd.,
[1960] 1 S.C.R 348 her that . 32 was not applicable to
the enpl oyees and directed the Tribunal to rehear the case.
The Tribunal thereafter held that the respondent. workmnen
were wongfully and unjustifiably retired.

In appeal to this Court,

HELD : (1) It was not intended by the Legislature that
different sets of conditions should apply to enployees
depending on whether ~workman was enployed before t he
Standing Orders were certified by after, as that would
def eat the object of the'legislation. The objection and

755
schenme of the Act is that "the enployers nust define
preci sely the conditions of enploynent of all the enployees
and have themcertified by the Certifying O ficer. The
right given to be workmen to express their views, to raise
obj ections, to appeal to the appellate authority and to ask
for nodification of the Standing Orders under s. 10 of the
Act, show that every possible safeguard has provided in the
interests of the workmen. Moreover, the individual itenms in
the Schedule to the Act show that there cannot be different
condi tions for different enpl oyees dependi ng upon the point
of time when they cane to be enployed, for that would result
in a great deal of heart burning between the enpl oyees inter
se. [762 F-H 763 A-D]
Salem Erode Electricity Distribution Co. Ltd.  wv. Its
Workers; [1966] 2 S.C R 498, and Agra El ectric Supply Co.
Ltd., v. Sri Alladin & O's. [1970] 1 S.C-R 808, followed.
(2) The decision in Guest Keen Wlliams Pvt. Ltd. that the
I ndustrial Tribunal had to consider not only the propriety,
reasonabl eness and fairness of a Standing Oder but that it
had also to deal wth the question as to whether a
particular Standing Oder could be nade applicable to
enpl oyees who had al ready been enpl oyed without any linit as
to age of retirenent was delivered under the unanmended s. 4
of the Act, wunder which the Certifying Oficer or the
appel | ate authority could not go into the reasonabl eness or
fairness of the Standing Orders. But after the anmendnent of
the section in 1956, the Certifying Oficer and the
appel l ate authority are bound to exam ne the question of
fairness of the standing orders, and therefore, there can be
no justification now for not giving effect to the principle
of wuniformty of conditions of service which is clearly
contenpl ated by the provisions of the Act. [763 D-F]
(3) But cl. 32 of the Standing Orders as certified in 1951
was not valid and coul d not be binding on the respondents,
because, there was then 'no itemin the Schedule to the Act
covering cases of superannuation or retiretirement, wth
respect to which Standing Orders could be made. [766 E-F, G

I[tem 8 and 9 of the Schedule deal with the termination of

enpl oyment and notice thereof, and suspension or disnissa
for msconduct. The |anguage of item 8 shows that it does
not cover the case of superannuation, which does not depend
on )any notice and which covers an event which is automatic
and which rmust be given effect to without any volition on
the Part of the enployer or worknen. |If terminationis to
be read in a wi de sense as neaning 'enpl oynent comng to an
end” there was no necessity to have item 3, Dbecause,
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di smissal would then be covered by term nation. From the
paragraph 13 of the Mddel Standing Orders contained in the
Schedule to Rules it is apparent that item8 is confined to
term nation of enploynent by notice in witing and ' does not
refer to superannuation or retirement. It was only in 959
that item 11(C) was introduced in the Schedul e enabling the
framing of Standing Oders inrelation to the age of
retirement and superannuation. [765 F-H, 766 A-C]

Saroj Kumar v. Oissa State Electricity Board, A l.R 1970
Oissa, 126, approved.

Management of the Wndu' v. Secretary Hndu Ofice &
Nati onal Press Enployees Union, A Il.R 1961 Mad. 107,
di sapproved.

(4) No assistance can be derived by the use of the word

"retirenent’ in para, 16 of the Mdel Standing Oders,
because, it may well refer to
756

retirement under the terns of the contract of enploynent
entered into between the enpl oyer and the enpl oyees. [765 A-
B, El

(5) Since before the amendnent of - s. 4 the Certifying
Oficer and the appellate auhority were debarred from
adj udi cating upon, the fairness or reasonableness of the
Standing Orders, the Certifying Oficer at that time, could
not certify any Standing Order on the ground that it was
reasonable or fair. / Therefore, in 1951, when the Standing
Oders were certified, cl. 32 could not have been franmed
because there was '‘no itemin the Schedule relating to
superannuation and the Certifying Oficer could not certify
it on the ground it was fair and reasonabl e because he bad
no power to do so. [766 D-F]

(6) The Certifying Oficer, however, when be nodified cl. 32
and fixed the retirenent age at 58 (after s. 4 was anended)
could have validly certified such clauseas nodified by him

This Court could also give an appropriate direction wth
regard to fixing the age of superan-, nuation. In the
circunstances of this case the age of superannuation should
be 58 years. Therefore, the concerned workman should be
deened to have continued in service of the appellant till

they had attained the age of 58 years. [767 A-C, G H|

(7) The order of the High Court in the wit petition did not
finally termngte the proceedings at all. The proceedings
were termnated only by the award of the Industrial Tribuna

after renand. Therefore, the order of the Hgh Court
following Guest Keen WIlliams case did not debar a fresh
consideration of the question by virtue of "the rule or
principle of res judicata. [768 A-B, E-F]

Sat yadhyan Ghosal v. Snt. Deorajan Devi, [1960] 3 S.CR

590, foll owed.

Managenent, of N. Railway Co-operative Society v. Industria

Tribunal, [1967] 2 S.C.R 476, explained.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1734 of 1967.
Appeal by Special Leave fromthe Award dated the WMy 19,
1967 of the Industrial Tribunal (1) at Allahabad in
Adj udi cati on Case No. 15 of 1960.

S. V. CGupte, D. N. Mikherjee and Gautam Banerjee, for the

appel | ant .
G C Bhattacharyaand M V. Goswam , for respondents Nos. 1
and 3 to 8.

O P. Rana, for respondent No. 9.
The Judgrment of the Court was delivered by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 14

Grover, J. This is an appeal by special |leave froman award
of the Industrial Tribunal, Allahabad, dated May- 19, 1967.
757
The material facts May be stated, The appellant, whichis a
limted liability conmpany and which later on went into
voluntary |liquidation, was carrying on the business or
undertaking of generation, distribution and supply of
electricity. One of such undertakings was the Electric
Supply Undertaking at Allahabad in the State of Utar
Pradesh. Its affairs and busi ness were being% | ooked after
and managed by Martin Bum & Co. |1-Ad., Calcutta. Sone of
the appellant’s workmen in Allahabad and its surrounding
area were nenbers of Bijli Mazdoor Sangh-a trade union
regi stered under the Indian Trade Union Act, 1926. The U P.
State Electricity Board compul sorily acquired and took over
the assets of the appellant’'s aforesaid undertaking or
busi ness with effect from 16/ 17th Septenber 1964.
In accordance with the provisions of the Industrial
Enpl oynent  (Standing Orders) Act 1946, hereinafter called
the ’'Act. _and the UWP. Industrial Enploynent (Standing
Orders) Rules 1946 the appellant submitted draft Standing
Orders defining the conditions of enploynment of its
enpl oyees. On July 14, 1951 these Orders’were certified by
the Certifying Oficer. ~Clause 32 of the Standing Oders
was in the followi ng terns :-
"32. RETI REMENT- An enpl oyee who has served 30
years or who has reached the age of 55 will be
retired, but exenption to this nay be granted
by the Conpany in-special cases".
The worknen through the Bijli Mzdoor Sangh preferred an
appeal wunder s. 6 of the Act from the order of (the
Certifying Oficer to the State Industrial Tribunal which
was the. appellate authority under the Act. That | appeal
however,, was dism ssed. The Agra Electric Supply Co. Ltd.,
Agra and Benaras Electric Light & Power Co. Ltd., Varanasi,
which is the appellant in the connected appeal (C A. 164/68)
al so got certified Standing Orders in simlar terns. These
el ectric wundertakings, were also under the nanagenent of
Martin Burn & Co. Ltd. On July 16, 1959 notices were served
on seven worlen with effect from Septenmber 1, 1959 “on the
ground that they had attained the age of superannuation _or
conpleted 30 years of service and they were retired by
reason of their having attained the age of superannuation
Qut of these worknen one of them Haider Ali died during the
pendency of proceedings. The other six enployees have  been
i mpl eaded as respondents Nos. 1 to 6 in the present appeal
According to the appellant these, respondents accepted al
the accumul ations due to themin respect of Provident . Fund
contributions nade by the appellant in respect of them and
by thensel ves and were also paid gratuities credited to them
in their res-
758
pective Provident Fund accounts for their services prior to
their becom ng nmenmbers of the Provident Fund.
By an order dated February 22, 1960 nade under s. 4-K of the
U P. Industrial Disputes Act 1946 the Governnent of U P
referred to the Industrial Tribunal (1) at Allahabad for
adj udi cation an industrial dispute alleged to exist between
the appellant and its worknmen on the follow ng issues :
"Whet her the enpl oyers have wongfully arid/or
unjustifiably retired their worknen, nentioned
in the Annexure, with effect from 1st August,
1959 ? If so, to what relief are the worknen
entitled ?"
Respondents 1 to 6 and Haidcr Ali (since deceased) were the
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wor kmen nmentioned in the Annexute. The case of the worknen
before the Industrial Tribunal was that they had entered
service of the appellant prior to the certification of the
Standing Orders. At the time of their appointnent there was
no condition that they would be liable to retirenent after
attaining any prescribed age or after putting in any fixed
period of service. A practice was in vogue that the worknen
would continue in service till he was physically fit.
Accordingly clause 32 of the certified Standing Orders was
nei ther binding nor enforceable. The Industrial Tribuna
made an award on May 2, 1960 finding, interalia, (a) the-
enpl oyers were within their rights in retiring, the workmen
concerned. (b) The act of the enployers in compulsorily
retiring the concerned worknen,-fromservice could not be

characterised as wongful, illegal or unjustified and (c)
the worknmen were entitled to no relief.
On June 14, 1960-the Bijli Mazdoor Sangh noved an appli-

cation under s. 10(2) of the Act for anendnent and nodifica-
tion of clause 32 claimng fixation of retirenent age at 60
years. On-Sept enber 20, 1960 the Union also filed a wit
petition in the Allahabad H gh Court for quashing the award.
On April 22, 1961 the Certifying Oficer nodified clause 32
and fixed the ago, of retirenent at 58 years. On Septenber
10, 1961 the appellate authority refixed the age of
retirement at 55 years. Simlarly appeals were filed by the
Agra Electric Co. and the Banaras El ectric Light and Power
Co. Ltd. in which sinmlar orders were made.. On July 12,
1966 the, Hi gh Court recorded an order quashing the award.
It was held that Standing O der 32 was not applicable to the
enpl oyees Who had entered service before the certification
of the Standing Oders. The |Industrial Tribunal was
directed to reheat the case and after giving an opportunity
to-the parties of being heard give an award in accordance
with law. Finally the award agai nhst which the appeal has-
been brought

759
was given on May 19, 1967. It was held in the award that
all the seven worknmen had been wongfully and unjustifiably
retired and that they should be deened to have continued in
service till September 16, 1964 from which date they would
be taken to Wave been retrenched. The appellant having been
taken over by the U P. State Electricity Board, it was
directed that the enployers should pay full wages from the
peri od August 1, 1959 to Septenber 16, 1964 and retrenchnent
conpensation within s. 25-F read with s. 25-FF and s. 25-J
of the Industrial Disputes Act, 1947.
VWiile deciding the wit petition the H gh Court relied on
three decisions of this Court for holding that where there
is no age of superannuation prescribed for the enpl oyees of
a concern a provisioninthe Standing Oders certified
subsequent to the date of enmploynent regarding conpulsory

retirement will not be applicable to them The | first
decision is in CGuest Keen, Wllianms Private Ltd. v. P. J.
Sterling & Ohers(1). 1In that case after the enforcenent of
the Act the industrial concern submtted its draft Standing
Orders for certification to the Certifying Oficer. That

Oficer certified the Standing Orders after giving the trade
union of worknen an opportunity to be heard and after
considering their objections. The Standing Orders relating
to retirement provided that the worknen shall retire from
the service of the conpany on reaching the age of 55 years.
The conpany gave notice to forty-seven of its worknmen who
were over the age of 55 years retiring themand a dispute
was rai sed about their retirenent which was referred to the
Tribunal for adjudication It was ultimately held, by the
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Labour Appellate Tribunal that those workmen who were in
enpl oyment prior to the date of certification of the
Standing Oders would not be governed by it and their

retirement was illegal. This Court exami ned the schene of
the Act including the relevant provisions. Notice wag
taken, in particular, of the fact that when the standing

Orders were subnitted to the Certifving Oficer all that he
could do was to satisfy hinself that they nmde provision for
other nmatters set out in the schedule to the Act and that
they were otherwise in conformity Wth its provisions.

Under s. 4, as it was orignally enacted the Certifying
Oficer coul d not adjudicate upon the fairness or
reasonabl eness of the provisions of the Standing Oders.

Thi s section was subsequently anmended-in 1956 and the effect
of the amendnent was that the Certifying Oficer was enabl ed
to adjudicate upon the fairness or reasonabl eness of the
provisions of the Standing Orders. It was pointed out by
the court that the scope for enquiry before the Certifying
Oficer prior to the anmendnent of s. 4 was extrenely
[imted. The only way in which the enployees could claim
nodi fication of the standing Orders prior to the anendnent
of s. 4 was by raising an industrial dispute in that

(1) [1960] 1 S.C. R 348.

760

behal f. Subsequent to the anendnent the enployees could
rai se the sanme dispute before the Certifying Oficer and in
a proper case they could apply for its nodification under S.
10(2) of the Act. It was observed that the Standing Oders
certified under the Act becane part of the terns of the
enpl oyment by operation-of S. 7 but if an industrial dispute
arose in respect of such Oders and it was referred to the
Tri bunal by the appropriate Government the Tribunal had the
jurisdiction to deal wth it on the nerits. It was,
therefore, held that the Tribunal had to consider not ' only

the propriety, reasonabl eness and fairness of the rule but
it had also to deal with the question as to whether the said
rule could and should be nmade applicable to enployees who
had already been enployed without any limt as to age of
retirement. The decision in this case was followed in
Wor kmen of Kettlewell Bullen & Co. Ltd. v. Kettlewell Bullen
& Co. Ltd.(1). The next case in which a simlar question
arose in SalemErode Electricity Distribution Co. Ltd. v.
Salem Erode Electricity Distribution Co. Ltd. Enpl oyees
Uni on(2) . It was clained by the conpany which was the
enpl oyer there that the urgent need for increased production
and supply of electrical energy could be net if the existing
rules enbodied in tw of its certified Standing Orders
relating to holidays and | eave were suitably anended. The
amendnments proposed sought to introduce different rules
relating to holidays and |eave for enployees who were
appointed before a specified date and those who | oined
service after that date. Both the Certifying Oficer and

the appellate authority disallowed the amendnents. The
conpany appealed, to this Court and the schenme of the Act
was exam ned once again. It was enphasised that after the
amendnment of s. 4 of the Act nade in 1956 jurisdiction had
been conferred on the Certifying Officer as well as the

appel l ate authority to adjudicate upon the fairness or
easonabl eness of the provisions of the Standing Orders.
Thus the jurisdiction had been wi dened.. Moreover under s.
10(2) as originally enacted it was only the enployer who
could nake an application to the Certifying Oficer to

have the Standing Orders nodified. By the anendnent nade in
1956 even worknen were enabled to exercise that right.
Addressing itself to the question whether it was perm ssible
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for an industrial establishnment to have two sets of Standing
Orders to govern the relevant terns and conditions of its
enpl oyees it was laid down after an examination of the
schenme of the relevant provisions of the Act in the light of
the mtters specified in the Schedule that there was no
scope for having separate Standing Orders\ in respect of
any one of them It was said
. the concl usion appears to be irresistible that
the object of the Act is to certify Standing Orders in
(1) [1964] 2 L.L.J. 14e6.
(2) [1966] 2 S.C. R 498.
761
respect of all the matters covered by the
schedul e and having regard to these matters
Standing Orders so certified would be uniform
and would apply to all Wrkmen alike who are
enpl oyed in any industrial establishnment”.
It was considered that Guest Keen WIllians Pvt. Ltd. (1)
could 'afford no asistance because that matter came to this
Court friom an -industrial dispute which was the subject
matter of industrial adjudication and all that this Court
did was to fixed the age of superannuation for worknmen who
had been enpl oyed prior to the date of the certification of
the relevant Standing Orders. That course was adopted in
the special and unusual” circunstances of that case.
In the next decision Agra Electric Supply Co. Ltd. v. Sr
Alladin & Os.(2) one of the main _questions was whether
three worknen who had been enpl oyed long before 1951 when
the cornpany’s Standing Oders were certified could be
retired wunder Standing O derwhich prescribed the age of
superannuation as 55 years.  ThisCourt took a view which
seem ngly runs counter to Guest KeenWI Ilians Pvt. Ltd. (1).
It was held that the Standing Orders when certified would be
bi nding on the enployers as well as all the worknen who were
in employnment at the time the Standing Orders cane into
force and those enmpl oyed thereafter as uniform conditions of
servi ce. The process of reasoning which prevailed was (1)
the Act is a beneficient piece of legislation, its object
being to require enployers in industrial establishnents to
define with sufficient precision the condtions of enploynent
of workmen enployed therein and to make them known to such
workman. (2) Before the passing, of the Act there was
nothing in law to prevent an enpl oyer having different con-
tracts of enploynent with worknmen which I ed to confusion and
nmade possible discrimnatory treatnent. This was~ al so
clearly inconpatible with the principles of collective
bargai ning. (3) Section 3 of the Act was enacted to do away
with such diversity and bargaining with each individua
wor kman. (4) Section 4 indicates that particulars of workmen
in the enploynent on the date of the submi ssion of the draft
Standing Orders or certification and not of thoseonly who
could be enployed in future after certification were to be
given. (5) Sections 4 and 5 show that draft orders are
certifiable if they provide for all matters set out in  the
schedul e and are otherwise in conformty with the Act and if
t hey are adjudicated as fair and reasonable by t he
Certifying Oficer or the appellate aut hority. The
Certifying Oficer has also to forward a copy of the draft
Standing Orders to the Union
(1) [1960] 1 S.C R 348.
(2) [1970] 1 s. C. R 808.
762
or to the workmen in the prescribed nanner and has to decide
whet her or not any nodification or addition should be nade
after hearing the, Union or the, worknen concer ned.
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Sections 6, 7, 9 and 10 contain provisions for appeal by
aggrieved persons as also for sending of authenticated
copies by the Certifying Officer to the parties where no
appeal is filed and further the enployer has to post the
St andi ng Oders as finally certified in t he manner
prescri bed. The enployer or the workmen can even apply for
nodification after expiry of six nonths fromthe date on
which the Standing Orders or the |last nodification thereof
cones into operation. (7) The schedule, sets out- the
matters which the Standing Orders nust provide for.

For the reasons given above this Court held that the Act was
meant to enable Standing Orders to be made to bind not only
those who were enpl oyed subsequent to their certification
but al so those who were already in enploynent. [|f any other
result were to follow there would be different conditions of
enpl oyment for different classes of worknen which would
render the conditions of their service as indefinite and
diversified as befoe the ,enactnent of the Act. Support was
derived from the ~decision in Salem Erode Electricity
Distribution case(1l) in which departure was nade from the
view previously taken in the case of Guest Keen WIliams
Pvt. Ltd.(2)

It has been urged before us on behalf of the respondents
that the decisionin Guest Keen Wlliams Pvt. Ltd. (2)
still holds the field and the point which was decided there
and which arises in the present case did not cone up for
consi deration in Salem Erode Electricity Distribution Co.
Ltd.(1). In our opinion the principle appliedin the latter
case is fully supported by the scheme of the Act and was
rightly extended and applied in Agra Electric Supply Co.
Ltd. (3). We concur with the view expressed therein that it
was not intended by the legislature that different sets of
conditions should apply to enpl oyees dependi ng on whether a
wor kman was enployed before the Standing Orders wer e
certified or after, which would defeat the very object of
the legislation. 1In the

preanble it is stated in categorical terns "whereas it is
expedient to require enployers in industrial establishnments
to define wth sufficient precision the conditions of
enpl oyment under them and to nmake the said conditions known
to worknen enployed by thenf. Not only the object but the
scheme of the Act is such that the enployers nust define
precisely the ponditions of enploynent of all the enployees
and have the same certified by the Certifying Oficer
agai nst whose orders an appeal lies to the appellate
authority. The, right given to worknmen to express their

(1) [1966] 2 S.C. R 498.

(3) [1970] 1 S.C. R 808.

(2) [1960] 1 S.C R 348.
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view and to raise objections is of great significance. They
can even ask for nodification of the Standing Oders in
accordance with s. 10 of the Act. Every possible safeguard
has been provided for keeping the workmen informed about
their conditions of service so that they can take whatever
steps they desire or are advised to take in their interest
before the Certifying Oficer or the appellate authority.
It is also very difficult to conceive, taking each
individual itemin the schedule how there can be different
conditions for different enpl oyees dependi ng upon the point
of time when they canme to be enployed; for instance item 3
relates to shift working. It is possible to suggest that
for the sane kind of work enpl oyees who were in enpl oynent
before the Standing Oders were certified would have
different hours of shift fromthe other enpl oyees who were
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enpl oyed subsequently. In the very nature of things a great
deal of irritation and annoyance between enpl oyees inter se
would result if any such discrinmnation is nmade in any of
the items in the schedule. It has been rightly pointed out
in Agra Electric Supply Co. Ltd. that this would only |ead
to industrial unrest and not industrial peace, the latter
bei ng the principal object of |egislation
It nust be renenbered that in Guest Keen Wllianms Pvt. Ltd.
the Certifying Oficer could not go into the reasonabl eness
or fairness of the Standing Orders according to s. 4 of the
Act as it stood at the material tinme. The |law was changed
only in 1956. Perhaps that was one of the mmin reasons
which pronpted the court in taking the viewit did. But
after the amendnent of the law in 1956 the Certifying
Oficer and the appellate authority are duty bound to
exam ne the question of fairness of the Standing Orders and
there can be no justification now not to give, effect to the
principle of uniformty of conditions of service which is
clearly conte nplated by the provisions of the, Act.
The next ‘question for determination.is whether clause 32 of
the Standing O ders relating to age of retirenment could be
certifled in July 1951. ~ On behalf of the respondents it has
been pointed out that thereis no itemin the schedul e which
covers the case of retirement or superannuation. Itens 8
and 9 are in these terns

"8. | Termination of enploynment and the notice

thereof to be given by enployer and worknen,

9. Suspension or dismissal for nisconduct, and

acts or om ssi ons whi ch constitute

m sconduct. "
The nodel Standing Orders framed by the Central  Gover nnent
and by the Governnent of the State of Uttar Pradesh did not
contain any clause relating to retirement or superannuation
It was for the first time that on Novenmber 17,1959 item 11-C
764
relating to superannuation and retirement was introduced by
the State of U P. in exercise of the rule-nmaking powers
conferred by S. 15 of the Act. In other States ‘the item
relating to age of retirement. or superannuation was
i ntroduced either by legislation or by the exercise of rule
maki ng power. In the State of Bonbay s. 19 of the
I ndustrial Enploynment (Standing Orders) (Bombay Amendnent)
Act 1957 provided for insertion of item 10-A in the Schdule
whi ch was "age for retirenment or superannuation". According
to counsel for the respondents there was no itemuntil the
introduction of item11-C in Novenber 1959 in the ~schedule
under which any Standing Orders could be franed and got
certified rel ating to the age of retirement and

super annuati on. It has been nmintained that items 8 and 9
cannot possibly include retirenment and superannuation and
therefore till item 11-C was added in the schedul e so far as

the State of U P. was concerned in Novenber 1959 no Standing
Orders could be legally or validly franmed and certified
providing for age of retirement and superannuation. In
Saroj Kumar Ghosh v. Orissa State Electricity Board(1) the
Orissa H gh Court considered this question a sone |ength and
expressed the viewthat where a Standing Oder has been
certified by the Certifying Oficer containing a clause
relating to superannuation not covered by the schedule of
the Act norr by the nodel Standing Oders such certification

cannot be wvalid under S. 4 of the Act. The cl ause
"termination of enploynent’ in item8 of the schedul e cannot
be equated with the word "superannuation". According to the

Oissa High Court, superannuation is an event which cones
nore or less in an automatic process. An age is fixed on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 14

the reaching of which the holder of office has no option but
to go out of office. There is no volition involved in that
act . The enployer and the enployee have notice of the
matter |ong before the event is to occur and the event s
such that it cannot be arrested by either one of themif the
rule is to be followed. On the other hand termination is a
positive act by which one party even against the desire of
the other can bring about the end of enploynent. The
judgrment of the learned single. judge in Managenent of the
"H NDU', Madras v. Secretary H ndu Ofice & National Press
Enpl oyees Uni on and anot her(2) was dissented from In that
case the expression "term nation of enploynment™ in item 8
was considered to be wi de enough to include retirenent of an
enpl oyee at the age of superannuation. The |learned Madras
Judge sought support frompara 16 of the nodel Standing
O ders which is as foll ows
"Every permanent workman shall be entitled to
a service certificate at the time of his
di sm ssal di scharge’ or retirenent from
service".
(1) AI.R 1970 Oissa 126.
(2) AI.R 1961 Mad. 107.
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In the nodel Standing Orders there was no clause providing
for superannuation /or retirement on attaining a certain age.
In our judgnent nmuch assi stance or hel p cannot be derived
from para 16 of the nodel Standing Orders as contained in
schedule 1 to the Industrial Enploynment (Standing Orders)
Central Rules 1946. « Retirenent which is nmentioned there may
be under the ternms of contract of enploynent entered into
between the enpl oyer and the enpl oyees. Section 2(o0) of
(the Industrial Disputes Act 1947 throws a certai n amount of
light on the matter. It is reproduced bel ow :, -
"Retrenchnent" rmeans the termnation by the
enpl oyer of the service of a workman for any
reason what soever, ~otherw se than as a
puni shnment inflicted by way of disciplinary
action, but does not include-
(a) voluntary retirenent of the workman; or
(b) retirenment of the workman on reaching the
age of, superannuation.if the contract  of
enpl oynent between the enployer and the
wor kman concerned contains a stipulation in
that behal f;"
It shows, firstly, that ternmination 'of service of a workman
is distinct from retirenment on reaching the -age of
super annuati on; secondly, retirenment can take place on resch
& the age of superannuation under the terns of the contract
of enploynent entered into between the enployer and the
wor kman. Therefore, the word "retirenent" in para 16 cannot
be regar ded as conclusive of the guestion whet her
term nation of : enpl oyment i ncl udes retirement and
super annuat i on. In the schedule to the Act item 8 ' covers
term nation of enploynent and the notice to be given either
by the enpl oyer or the workman and item9 relates to sus-
pension or dism ssal for nisconduct etc. Item8 by virtue
of the | anguage enpl oyed does not appear to cover the case
of superannution which does not depend on any notice and
whi ch covers an event which is automatic and which nust be
given effect to without any volition on the part of the
enpl oyer or the worknmen as pointed out in the Oissa
j udgrent . If terminationis to be read in a wi de sense as
meani ng enpl oynent coming to an end there was a necessity to
have item 9 because disnissal would then be covered by
term nation. In t he cont ext in whi ch t he wor d
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",termnation" is wused initem8 it cannot nmean each and
every formof termnation or cessation of enploynment. From

para 13 of the Mdel Slanding Orders contained in schedule 1
to the Industrial Entploynent (Standing Oders) Centra

Rules 1946, it is apparent that item 8 is confined to
term nation of enploynent by notice in witing and does not
contain any nention L1061 Sup. Cl/72
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of superannuation or retirenment. It was perhaps this
difficulty which pronpted the state or U P. to introduce
item 11-C in exercise of the rule maki ng powers conferred by
s. 15 of the Act and the bonbay |egislature to make simlar
amendment by legislation. it would follow that unless an
enployer can include a <clause relating to the age of
retirement and superannuation and the Certifying Oficer can
certify it even though no such item appears in the schedule
to ,the Act clause 32 as certified in 1951, in the present
case, could not be regarded to be valid. The Madras High
Court 'in 'the case of Managenent of the ’'Hindu , Mdras(1)
made sone observations to the effect that there was no bar
to the Standing Orders making a provision for matters other
than those specifically nentioned in the schedule so | ong as
,the Certifying Oficer certifies themon he ground that
they are fair and reasonable. The Orissa Hi gh Court,

however, in Sarojkumar Ghosh’s(2) case did not subscribe to
this view Learned counsel for the appellant, apart from
relying on the Madras decision, has not  addressed any
argunents on the larger and wi der question as to whether
even in the absence of any itemin the schedule Standing
Orders can be framed on certain matters which may be
regarded as fair and reasonable and which nmay be so
certified by the Certifying Oficer. it “is, however,
unnecessary to decide this point in the present case because
clause 32 of the Standing Orders on which the appellant has
relied was certified in July 1951 when according to the
express |anguage of s. 4 of the Act the Certifying O ficer
or the appellate authority was debareed from adjudicating
upon the fairness or, reasonabl eness of the provisions of
any Standing Orders. It is difficult to understand how the
Certifying Oficer at that point of time and before the
amendment of s. 4 in 1956 could have possibly certified ;mny
Standing Order which did not relate to any item in- the
schedul e on the ground that it was fair or reasonabl el ndeed
the function of the Certifying Oficer, before the amendnent
of 1956, was very limted as is clear froms. 3(2) of the
Act which says :

"Provision shall be nmade in such -draft for
every matter set out in this schedule which
nay be appl i cabl e to the i ndustria

establ i shnent and were nodel Standing Orders
have been prescribed, shall be, so far is
practicable, in conformity with such nodel ".
We rmust, therefore, hold that, clause 32 of the Standing
Orders as certified in July 1951 was not valid and cannot be
bi nding on the respondents. However, after item 11-C was
introduced in the schedule so far as the State of U P. was
concerned an item was added providing for the age of
retirement and superannuation. The Certifying O ficer, when
lie nmodified clause 32 and
(1) AIR 1961 Mad. 107.
(2) AIR 1970 Orrissa 126.
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fixed the,:retiring age at 58 on April 22, 1961 could have
validly certified such clause as nodified by him The
necessary consequence will be that the respondents coul d not
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have been relied 'on the ground of superannuation in July
1959 and they could be validly retired only on or after
April 22, 1961 in accordance ,with clause 32 as nodified by
the Certifying Oficer. In other words, those out of the
present respondent who had attai ned the age of 58 years on
April 22, 1961, could be regarded as having been validly
retired having reached the age of superannuation on that
date under that clause.

In view of the previous decisions of this Court and in
particul aw that of Cuest Keen Wllians Pvt. Ltd.(1) it has
not been disputed that in the industrial dispute which was
referred it was open’ 'to the Industrial Tribunal or the
Labour Court to determine the age of retirenent or
super annuati on notwi thstanding that clause 32 of t he
Standing Orders as certified in 1961 had been legally ,And
validly certified indeed in Guest keen WIIlians Pvt .
Ltd. (1) It was not disputed that even this. Court could

give an appropriate-direction which mght ’'be considered
reasonable with regard to 'the age of superannuartion as
stated before according to clause 32 of ’'the Standing
O ders, as certified in April. 1961, t he age of
superannuation was fixed at 58. The appellant ’'filed an
appears that in the cage of Agra Electric Supply Co.(2) also
a appears that in the case of Agra Electric supply Co.(4)
also a simlar Standing order had been certified and on
appeal the age of -retirement was reduced from 58 to 55
years by the appellate "authority. This Court in that case
held the Standing Oder fixing the age ‘at 55 years
applicable not only to those enployees who were enployed
subsequently but also to all workmen who were in enpl oynent
at the time when the 'Standing Oders becane legally
appl i cabl e. It does not appear in that case that any such
argunent was raised that the matter should be ‘renmitted
either to the Industrial Tribunal or the Labour Court to fix
the age of superannuation or that this Court itself mght do
so as was the course followed in the case of Guest @ keen
Wllians Pvt. Ltd. (1) in whichthe age was fixed at 60
years with regard to those enployees who had raised the
dispute on the ground that the Sanding Oders could not
govern them as they had been enpl oyed before the Standing
Orders becane applicable. After considering the entire
material and keeping in mnd the fact that according to the
appel late authority even the age of retirement at 55 was
fair and reasonable we are of the viewthat the age  of
superannuation of the respondents, in the present case,
shoul d be 58 years. In other words. it will be the sane as
was fixed by the Certifying Oficer by nodifying clause 32
on April 22, 1961.

(1) [1960] 1 S.C R 348.

(2) [1970] 1 S.C R 808
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Lastly we nust deal with the contention raised on behal f of
the respondents that the order of the Allahabad Hi gh Court
made on July 12, 1966 quashing the award after foll ow ng the
decision of this Court in Guest Keen WIllians Pvt. Ltd. (1)
should be deened to be final and should debar any fresh
consi deration or decision of that point by virtue of the
rule or principle of res-judicata. It is noteworthy that
the order of the Allahabad Hi gh Court was not final against
which the matter could have, been taken in appeal either to
a division bench of the High Court or to this Court.
Rel i ance has been placed on a decision of this Court in
Managenent of Northern Railway Cooperative Society Ltd. wv.
I ndustrial Tribunal Rajasthan, Jaipur and Another(2), where
reference had been nmade by the State Governnent to the
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Industrial Tribunal on the Railway Wrkers’ Union having
raised an industrial dispute against the Managenent of the
Northern Railway Cooperative Society Ltd. The society filed
a wit petition on the ground that the dispute having been
raised by the Railway W rkers’ Union and not by the
Society’s own enployees the reference to the Tribunal was

not conpetent. The High Court dismssed the petition
thereafter the Tribunal heard the matter and gave its deci-
sion in favour of the worknan concerned. The society
appealed to this Court by special leave. It was held that

the order of the Hi gh Court was not interlocutory but was a
final order in regard to the proceedi ngs under Art. 226.
The appropriate renedy for the appellant in that case was to
appeal against the H gh Court’s order and that not having
been done the appellant’s plea relating to the conpetency of
the reference was barred by res judicata as the sane had
been raised before the H gh Court and had been rejected.
The present case is clearly distinguishable inasmuch as the
order made by the H'gh Court was not final and a renmand had
been directed presunmably under Art. 227 of the Constitution

That order in fact did not finally term nate any proceedi ngs

at all. The proceedings were termnated only by the award
agai nst which the present appeal has been brought by specia
| eave. W are wunable to see how the decision in the
af oresai d case can /afford any assistance to the respondents
before us. I ndeed / the case which is nore apposite in
Sat yadhyan CGhosal & Ors. v. Snt. Deorajin Debi & Another (
3 ) . There an order of remand had been nmade by the Hi gh
Court while exercising powers under S. 115 of the Code of
Cvil Procedure. It was observed, after referring to the
various decisions of the Privy Council, that the ‘order of
remand was interlocutory and did not punort to dispose of
the case. A party is not bound to ~appeal against. every

interlocutory order which is a step in the procedure that
| eads up to a final decision or award.
(1) [1960] 1 S.C.R 348.
(3) (1960) 3 S.C R 590.
(2) [1967] 2 S.C.R 476.
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The foll owi ng observations fromthis case may be reproduced
wi t h advant age
"I nterlocutory judgnents which have the force
of a decree nust be distinguished from other
interlocutory judgnents which are a step
towards the decision of the ~dispute between
parties by way of a decree or a final order".
We are unable, therefore, to accede to the contention that
the rule of res-judicata could be invoked by the, respondent
in the present case.
In the result the appeal is allowed and the order ~of the
Industrial Tribunal is hereby set aside. According to our
deci sion the worknmen concerned could not have been 'retired
on the ground of superannuation in accordance with clause 32
of the Standing Orders till it was certified after necessary
nodi fication on April 22, 1961. Even otherwise it has been
hel d by us that the proper age of retirenent in ,he case of
those enployees who joined service prior to April 22, 1961

shoul d be 58 years. The award, therefore, will be that the
concerned workmen should be deened to have continued in
service of the appellant till they had at attained the age

of 58 years. It is declared that they shall be entitled to
be paid full wages and all other dues to which they are
entitled wunder ,the terns of their enploynment till they
attained the age of 58 years. As regards any paynments
received by the worknmen pursuant to the award or after the
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notice of termnation those shall also be adj ust ed
accordi ngly and the appel |l ant undertakes not to clai mrefund
of any anopunts whi ch have al ready between received by them
in excess of the anpbunts due. No order as to costs.

V.P.S. Appeal al | owed.
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