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ACT:

I ndi an Penal Code, (45 of 1860) ss. 299 and 300-Scope of -

HEADNOTE

VWhen appellant and his wife’'s brother-the decreased, were
quarrelling about the tine of hiswife's going with 'him the
appel l ant whi pped out a knife and gave one blow to the
deceased, by which an injury on the right side of the chest
penetrating 4" deep into the chest cavity was caused,
resulting in death. The appellant was convicted under _s.
302 | PC

HELD : The case fell within the third part of s. 299 I'PC and
was puni shable wunder the second part of s. 304 IPC as
cul pabl e homi ci de not ampunting to nurder

Though the injury was serious, it did not penetrate the
[ ung. Death was caused mainly because it cut the axiliary
artery and veins and caused shock and haenorrhage | eading to
death. The quarrel was not such as woul d have pronpted the
appel l ant to make a homicidal attack

Thirdly of s. 300 requires that the bodily injury< -nust be
i ntended and the bodily injury intended to be caused rmust
be sufficient in the ordinary course of nature to cause
deat h. This <clause is in tw parts; the first part is a
subj ective one which indicates that the injury nust be an
intentional one and not an accidental one; the second part
is objective in that looking at the injury intended to be
caused, the court nust be satisfied that it was ’sufficient
in the ordinary course of nature to cause death. The first
part was complied with because the injury which was intended
to be caused was the one which was found on the person of
the deceased. But the second part was not fulfilled,
because but for the fact that the injury caused the severing
of artery, death m ght not have ensued. In other words,
looking at the matter objectively, the injury which the
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appel | ant intended to cause did not include specifically the
cutting of the artery but to wound the deceased in the
nei ghbour hood of the clavicle. Therefore, thirdly of s. 300
did not cover the case. I|nasnuch as death had been caused,
the mtter came wthin at |east culpable homcide not
amounting to murder. There again, s. 299 is in three parts.
The first part takes in the doing of an act wth the
intention of causing death. The appellant did not intend
causing death and the first part of s. 299 did not apply.
The second part deals with the intention of causing such
bodily injury as is likely to cause death. Here again, the
intention must be to cause the precise injury likely to
cause death and that ‘also was not the intention of
appel lant. The matter therefore cane within the third part.
The act was done with the know edge that the appellant was
likely by such act to cause the death of the deceased. [690
E- 691 C]

JUDGVENT:

CRIM NAL APPELLATE JURI-'SDI CTION : Crimnal Appeal No. 1 of
1966.

686

Appeal by special '| eave fromthe judgnent and order dated
March 19, 1964, of the Bonmbay High Court in Crininal Appea
No. 257 of 1963.

M R K Pillai, for the appellant.

D. P. Bhandari and S. P. Nayar, for the respondent.

The Judgnment of the, Court was delivered by

Hi dayatullah C. J. This .is an appeal fromthe -judgnent of
the H gh Court of Bonbay setting aside the acquittal of the
appel l ant Laxman Kal u Ni kal je and convicting him under s.
302 with a sentence of inprisonnent for Iife. The facts of
the case are as follows

This Laxman was married to Shantabai (P.W 3) who is the
daughter of one Bhika Ganpat Nikam (P.W 2) a  Railway
enpl oyee working at a Railway crossing at Gartad D strict
Dhullia. This crossing is situated on the Dhulia-Chalisgaon
Railway line. Bhika was, residing inone of “the quarters
i ntended for such people near the Railway crossing with his
wife Gangubai, his sons Ranrao, Laxman and Bhar at .
Shant abai was married sone five years before the occurrence
and lived with her husband, Laxman at Ganeshpur Pinpri - in
Tal uka Chal i sgaon

Sone days before Nag Pancham of the year 1962 Shantabai was
brought to her parent’s place. She stayed with them til
the 10th August 1962. Laxman wanted his wfe back and
arrived at Gartad to take her away to his own house. Bhi ka
put in some excuses saying that he had no noney and he coul d
only send his daughter back after he gets his. pay  on the
21st  or the 22nd. The excuse given by Bhika and his wfe
Gangubai was that they could not let the girl go wthout
gi ving her some. presents and that noney was needed for the
purchase of these presents. However, as Laxman insisted  on
taking his wife away imediately, a sum of Rs. 10 was
bor r owed. It is said in one place that noney was borrowed
from one Tarachand and in another, from Laxman hinself.
Gangubai in the, conmpany of Shantabai went to Dhulia to make
some. purchases and returned ,on August 10 in the afternoon
It appears that a train was then due and Laxnan is said to
have insisted that his wife should go with him by that
train. The parents, however, said that it was not
auspicious to send the girl at night and that they could in
the norning. It does not appear that any quarrel over the
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t ook. Whet her Laxnan was reconciled to this suggestion or
was still angry is not known. |n the evening at about 7

P.m Laxman was sitting with Shantabai and Ranrao outside
the quarter and Bhi ka was choppi ng sone fuel at the back of
the hut, Kam abai (the wi dow of Ranrao), Gangubai, Bharat
and
687

Laxman were inside the room According to Shantabai, Ranrao
and Laxman had a few words and on that Laxnman took out a
knife and stabbed Ramarao on the shoulder and ran away.
Ranrao shouted and so did Shantabai; Bhika and others
arrived on the scene. They carried Ranrao, on a cot to, the
Rai | way Crossing and when the train arrived, it was stopped
by showing the danger signal. Ranmrao was placed on the
train and left on the train acconpanied by Bhi ka, Ganguba
and Kam abai. On the train" Bhika told the Guard that his
son-in-1law had stabbed the injured nman. The, Railway guard
noted this fact -in his |og book. = Ranrao was carried to the
Dhul i a hospital and was found to have died before his entry

in the ‘hospital. A report of the.incident was then also
made, in-which the nane of Laxman-was nentioned as the
assail ant.

The" police, after investigation, prosecuted Laxman. On be-
hal f of the prosecution, Shantabai was the main w tness and
in fact the only eye-witness. Gangubai and Bhika did not
claim to have seen the actual happening. On behalf of the
def ence, Kam abai, the wi de of Ranrao was, exam ned and it

is, because of the -contrary versions of these two, |adies
that the conflicting decisions in Court and the Court of
Sessions have taken place. - According to Shantabai it was

her husband who had in flicted the injury. According to
Kam abai the injury was caused by one Kacharu, a son of
Bhi ka who has been missing fromhone for over 15 years and
who had arrived and quarrelled with Rantrao and assaulted
him |In support of the defence evidence of Kanlabai, three
other wtnesses were examned. One was C. Ananda Patil,
MP. who stated that his jeep had stopped near the |eve

crossi ng because the gates were shut and the, train was due.
He heard shouts fromthe quarter of Bhika and went there and
enqui red what had happened and he was told that, the "elder
brother had stabbed the younger brother". In other words,
his evidence was to the effect that it was Kacharu the el der
m ssing brother of Ranrao who, had stabbed the victim Two
ot her witnesses who are railway enpl oyees al so cane” forward
to depose that after this incident they had nmet Kacharu and
that Kacharu had threatened themand told themthat he would
cause theminjury asking them about "circunstances of his
famly". These two persons nmade a report to their superior
officer and in that it is nentioned that on the 10th, /11th
and 13th August they had seen Kacharu. Kaml abai also made
two witten reports to the D.S.P. on the 26th “and 27th
August alleging that an innocent, person was bei ng
prosecuted instead of the right offender, namely, Kacharu.
She adhered to her story in the Court of Sessions and said
that these reports were prepared to, her dictation

The | earned Sessi ons Judge who tried the case did not accept
Shant abai s evidence in view of two or three contradictions
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whi ch were brought out in her cross-exam nation on the basis
of her previous statenment in the commttal court. He
thought that 1in all the circunmstances Kamlabai’'s version
appeared to be the nore probable, supported as it was by the
evi dence of Ananda Patil and the other two railway enpl oyees
to whom we have referred. On appeal the Hi gh Court went
into this question exhaustively. The | earned Judges
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di scussed the matter both fromthe point of view of actua
evidence led in the case and also probabilities. The

| earned Judges discarded the evidence of Kam abai hol di ng
that she was interested in saving Laxman, the appellant,
because he was related in a distant way with her. They felt
that there was no reason for Shantabai to have deposed
agai nst her own husband and t he suggestion nade in the Ses-
sions Court that Shantabai wanted to get rid of her husband
because he was a cripple and was ill-treating her had no
substance in fact.
We have had the evidence of these two |ladies read to us and
also the judgnents of the High Court and the Court of
Sessi ons. We think that on a proper appraisal of all the
circunstances of the case the view expounded by the High
Court is to be preferred. W may say here that it is now
the settled law that the powers of the Hgh Court in an
appeal against the acquittal are not different from the
powers ~ of the sane court in hearing an appeal against a
convi ction. The High Court in dealing with such an appea
can go into all questions of fact and | aw and reach its own
concl usi ons on evidence provided it pays due regard to the
fact that the matter had been before the Court of Sessions
and the Sessions Judge had the chance and opportunity of
seeing the witnesses depose to the facts.  Further the Hi gh
Court in reversing the judgnent of the Sessions Judge nust
pay due regard to all the reasons, given by the Sessions
Judge for disbelieving a particular witness and nust attenpt
to di spel those reasons effectively before taking a contrary
view of the matter. It may also be pointed out that an
accused starts with a presunption of innocence when he is
put up for trial and his acquittal in no sense weakens that
presunption, and this presunption nust also receive adequate
consi deration fromthe H gh Court.
We have borne all these principlesin mnd and we think that
the Hgh Court was also alive to, them because the High
Court has considered the matter in a «closely reasoned
judgment in which it has taken into account every single
reason given by the Sessions Judge in reaching the
concl usion that Shantabai’s version was to be preferred and
the evidence of Kanlabai to be rejected. |f ~the evidence
which has come before the Hgh Court in support of
Kam abai’s version had existed before the incident took
place, it would have been a significant but not conclusive
689
fact. It is, however, clear that these persons speak to
have seen Kacharu after the incident and not before. Only
one witness said that he was living for five nmonths with his
parents. It is. significant that the father and the nother
were not closely questioned about Kacharu living with /them
for as many as five nonths. That apart, if Kacharu had been
living in the village for as many as five nonths, rmuch nore
evi dence woul d have been available, to prove the fact. The
evi dence whi ch has, been brought before the Court is of his
doi ngs on the 10th and after the 10th of August and there is
nothing to show that there was any other thing he had done
in the village before. The fact is that he had disappeared
fromhonme as nmany as 15 years ago and it is unlikely that he
woul d have appeared just at the crucial tine when Laxnman had
gone to fetch his wife and had a difference of opinion as
to; whether she should go by the evening train or the
norning train. |n our opinion advantage was taken of the
fact that Kacharu had di sappeared from hone. There was no
risk in naming himas the assailant with a view to saving
Laxman from the charge, which was immediately brought
against himnot only by his father-in-law but also by his
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own wife and was reported to, the guard on the Railway train
-and also stated in the report to the Police nade
i medi ately afterwards. Kam abai seems to have del ayed
maki ng her statenent to the Police and there is nothing to.
show on the record of the case that she ever naned Kacharu
as the real assailant to the Police. It is unfortunate that
our law does not admit of cross-examnation of such a
witness in respect of statenents before the Police. We
endorse the action of the Sessions Judge in excluding
reference to this statement in the Sessions trial

The fact thus remains that the evidence did not disclose
that Kacharu came on the scene at any earlier noment and the
only evidence is that of Ananda Patil who, on enquiry, was
told, we do not know by whom that the elder brother had
stabbed the younger brother. This in any case, is hearsay
evi dence and cannot be acted upon. Therefore, w thout going
too much into the details of the matter, we only wish to say
that between the two judgnents which we have closely

exam ned, ‘and whi ch-have been read to us in full, we prefer
t hat oft the Hgh Court and think that in all t he
circunstances —of the case, it was a fair and proper
apprai sal of the divergent evidence in the case. W& rnust

therefore hold that it was Laxman, the appellant who was
responsi bl e for causing the injury to Ranrao.

The next question i's what was the offence which was brought
hone to hin? The injury is a single one. Shantabai did not
speak about the weapon; she only stated that he hit himWth
a weapon and ran away. On exanmination the injury was found
to be situated 2 inch below the outer 1/3 of right clavicle
on the-
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right side of the chest and penetrated to the depth of 4
inch into the chest cavity. It is no doubt true that the

injury was serious, but it is to be noticed that it did not
penetrate the lung. Death was caused mainly because it cut
the axiliary artery and veins -and caused shock and
haenorrhage | eading to death. In(these circunstances, it is
necessary to consider whether this case is covered by any of
the clauses of S. 300 of the Indian Penal Code.

M. Bhandari who appeared before us for the State frankly
conceded, and we think rightly, that the case was not
covered by the first and the second cl ause. It rmust be
renmenbered that the quarrel between Ranrao and Laxnan was
not such as woul d have pronpted Laxman to nake, a honicida
attack wupon his brother-in-law. The quarrel was only this
much, whether Laxman’s wife, should acconmpany him-~ by the
evening train or the norning train. It may be that some
abuses m ght have ensued as is commpn anong these people,
and Laxnman having | ost his tenper whipped out his knife and
gave one blow. It rmust be renenbered that he gave one/ bl ow
and although it was given on the chest, it was not on a
vital part of the chest and but for the fact that the  knife
cut an artery inside, death nmight not have ensued.
Therefore the question is whether the offence can be said to
be covered by thirdly of s. 300 of the Indian Penal Code.
That section requires that the bodily injury nust be
i ntended and the bodily injury intended to be caused nust be
sufficient in the ordinary course of nature to cause death.
This clause is in tw parts; the first part is a subjective,
one which indicates that the injury nust be an intentiona
one and not an accidental one; the second part is objective
in that l|ooking at the injury intended to be caused, the
court nust be satisfied that it was sufficient in the
ordi nary course of nature to cause death. W think that the
first part is complied with, because the injury which was
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intended to be caused was the one which was found on the
person of Ranrao. But the second part in our opinion is not
fulfilled, because but for the fact that the injury caused
the severing of artery, death night not have ensued. In
other words, looking at the matter objectively, the injury
whi ch Laxman intended to cause did not include specifically
the cutting of the artery but to wound Ranrao in the
nei ghbour hood of the clavicle. Therefore, we are of opinion
that the thirdly of s. 300 does not cover the case.
I nasmuch as death has been caused, the matter nust stil
cone within at |east cul pable homicide not anmounting to
mur der . There again, S. 299 is in three parts. The first
part takes in the doing of an act with the intention of
causing death. As we have shown above, Laxman did not in-
tend causing death and the first part of S. 299 does not
apply. The second part deals with the intention of causing
such bodily

691
infjury as is |likely to cause death. Here again, the
intention must be to cause the precise injury likely to

cause death and that al so, as we have shown above, was not
the intention of Laxman.. The matter therefore comes wthin
the third part. The act which was done was done wth the
know edge that Laxman was |ikely by such act to cause the
death of Ranmrao. The case falls within the third part of s.
299 and will be punishabl e under the second part of s. 304
of the Indian Penal Code as cul pabl e honi ci de not anounting
to murder. W accordingly alter the conviction of Laxman
from s. 302 to s. 304 of the Indian Penal Code and in Ilieu
of the sentence of Inprisonment for life inmposed on him we
i npose a sentence of rigorous Inprisonnment for 7 years.
Wth this nodification, the appeal shall stand di snissed.

Y. P. Appea
di sm ssed. -
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