IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

WRI'T PETI TI ON NO. 3463 OF 1991

Mukund Shri vast ava ....Petitioner
V/s.

The Chief Executive Oficer
Mahar ashtra Housing & Area
Devel opnent Authority, Bonbay & Ors. ....Respondents

M.J. P Cama i/b M.K P Ani | kumar f or t he
Petitioner.

Ms. Ceeta Shastri, A .G P. for the Respondents.
CORAM : A. P. SHAH AND

S.J. VAZI FDAR, JJ.
DATED : 25TH FEBRUARY, 2005.

ORAL JUDGVENT (PER S.J. VAZIFDAR, J.)

1. The Petitioner seeks a wit of Mandanus to
set-aside the pronotion of Respondent Nos.4 to 12 from
the post of Junior Engineer to the post of Deputy
Engi neer in supersession to the Petitioner, to direct
Respondent Nos.1 to 3 to pronote the Petitioner to the
rank and post of the Deputy Engineer on and from July,
1991 and to restrain Respondent Nos.1 to 3 from
pronoting the Petitioner’s juniors to the said post of

Deputy Engi neer.
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2. Respondent No.1 is the Maharashtra Housi ng and
Area Devel opnent Authority, Bonbay. Respondent Nos. 2
and 3 are the Chief Oficer and Deputy Engi neer of

Respondent No. 1 respectively.

3. The Petitioner, a graduate Engineer, joined
the services of Respondent No.1 on 6th April, 1981 as
a Junior Engineer on probation of one year. He was
posted to the office of the Executive Engineer,
redesi gnated as an Assistant Engineer with effect from
6th April, 1981 by an order dated 18th February, 1987
and placed wunder the appropriate revised pay scale.
Accor di ng to t he Petitioner t hough he was
re-designated as an Assistant Engi neer, he was
addressed by the Respondent as, Junior Engineer. The
Petitioner was thereafter transferred and posted to
the office of the Executive Engineer of the third

Respondent .

4. The Petitioner’s case is that though he
wor ked honestly and diligently, he was not made
permanent and that he was harassed by the officers of
Respondent No. 1 who continuously issued various nmenos
finding fault wth his work. The Petitioner states

that a series of nmenos containing allegations and
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threats of disciplinary action were issued to him
For the purpose of this Petitioner, it 1is not
necessary to consider these allegations. The refusal
to pronote the Petitioner is supported on the basis of

certain circulars which we shall shortly refer to.

5. On 11th Cctober, 1989, Respondent No.1
prepared a pronotion/seniority list of the Junior
Engi neers for the purpose of pronotion to the post of
Deputy Engi neer. Fifteen candi dates were sel ected for
pronoti on. The Petitioner’s claimfor pronotion was
however disregarded. Though he was admttedly senior
and allegedly held a higher qualification i.e. a
degree in Cvil Engineering as opposed to a diploms,
the Petitioner was superseded by his juniors. The

Petitioner nade representation agai nst the sane.

6. Thereafter on 3rd July, 1990, the Respondents
published a seniority list of graduates who are
di pl ona hol ders and hol ders of certificate of
conpletion of the course in Architecture. The
Petitioner was shown at serial No.2 therein. The
aforesaid order was circul ated anongst the various
authorities. The Petitioner has alleged that despite
the same, on 9th July, 1991, a pronotion order is

issued by the first Respondent by which twenty
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enpl oyees were pronmoted to the post of Deputy

Engi neer. The Petitioner however was not pronpted to
the said post. Respondent Nos. 4 to 12 are also
graduate Engi neers. Al of themare junior to the

Petitioner. The seniority list published on 3rd July,
1990 was on the basis of the date of joining and

qgualifications of the enpl oyees.

7. The Petitioner filed the above Petition on
22nd Novenber, 1991 alleging that the Respondents had
decided once again to pronote the enployees whose
names were shown in the seniority list dated 3rd July,
1990 and that his name was once again not considered

for pronotion.

8. The Petitioner’s case is that he is senior to
Respondent Nos.4 to 12 and that the pronotion to the
said post of Deputy Engineer was to be purely on the
basis of seniority-cumnerit and that therefore in the
absence of any adverse renmarks against him he was
entitled to be pronoted before all those who were

junior to him

9. The Petitioner’s claimfor consideration for
pronotion is not sustainable. It is based on an

incorrect presunption that the post is purely on
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seniority-cumnerit in the sense that once it is
determned that the Petitioner is senior to his
col | eagues, he is bound to be pronoted irrespective of
all other facts and circunstances of the case so |ong

as there was nothing adverse agai nst him

10. Ms. Shastri, the learned A G P. appearing for
Respondent Nos.1 to 3 invited our attention to the
gui delines dated 16th May, 1988 issued by Respondent
No.1 for pronotion fromdCass-111 to Class-11. The
rel evant part thereof reads as under :-

PROMOTI ON FROM CLASS 111 TO CLASS- 1 |

1. Pronotion from Seni or Assi stant
Cadre to Superi nt endent / Assi st ant
Estate Manager :- Qut of last five
confidential reports not a single
shall be of "C'" level. |If there be
B (-) for nore than one there nust
be B (+) and remaining three reports
shall be of B or upper |evel.

Pronmotion in the cadre of Estate

Manager ;- Qut  of | ast five
confidential reports not a single
should be C or B (+) Ievel. | f

there be a B (-) one nust be B (+)

and remaining four shall be of B or

above | evel ."
11. Admttedly the Petitioner did not fulfil the
eligibility criteria specified in the said circular.
It is true that in the affidavit in reply filed by
Respondent No.1l, it is contended that the Petitioner

was not considered fit for pronotion by the Sel ection
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Committee due to his unsatisfactory confidential
reports as well. We ignore this aspect for the
purpose of this order. The fact however remains that
the Petitioner’s case did not meet the minimum
qualifications prescribed by the aforesaid circular

dated 16th May, 1988.

12. In a further affidavit filed by Respondent
No.l, it is stated that the circular dated 16th May,
1988 in fact adopts the Government Resolution issued
on 7th July, 1977. This was because Respondent No.1

was set up on 5th December, 1989.

13. It appears that in 1989, Respondent No.1l had
also decided to give marks to the grading given in the
confidential report while giving promotion. This was
done to avoid various discrepancies emanating due to
acceptance of different criteria by different
Committees to decide the eligibility for promotion.
In the circumstances, a circular dated 20th November,
1989 was 1issued. The circular was based on another
Government Resolution of the General Administrative
Department dated 9th September, 1988. The promotions
given in 1991 were based on the said circular dated
20th November, 1989. The relevant part of the said

circular dated 20th November, 1989 reads as under :-
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" Cl RCULAR :

: Wiile giving pronotions to
of ficers / enpl oyees in t he
Aut hority’s offices, in vari ous

cadres, confidential reports of the
officers |/ enployees conpleting the
requisite peri od necessary for
pronotion for the period preceding
five years along with the CR for
the rel evant period are being placed
before the Selection Commttee for
exani nati on. On scrutiny of
confidential reports, gradations of
the C. R s are determ ned as per the
Govt . Resol uti on, Gener al
Adm nistration Dept. No. ESB / CPR
/ 1085 / 868/ Thirteen / dated
9/ 09/ 1988, Covernnent has decided
t he gr adati ons of confidenti al
reports as under

1. (Qut st andi ng o (At )
2 (Very CGood (A )
3 (Positively Good: (B+) )
4. (Good . (B) )
5 (Aver age . (B-) )
6 (Bel ow Average : (O )
2. After deciding gradations of
confidential reports, as per the
above  Covt. Resol uti on, t he

decisions wth regard to pronotions
of officers / enployees in Technical
/ Non-techni cal cadres of t he
Aut hority were being t aken by
di fferent sel ection conmittees
appointed for granting pronotions.
In order to avoiding discrepancies
emanated due to accepting different
criteria by different conmttees in
the matter of deciding eligibility
for pronotions, criteria were fixed
for wvarious cadres of pronotions by
the orders and circulars under
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r ef erence.

3. The selection Conmittee,
appointed for giving pronotions to
Oficers in Technical Cadres of the
Aut hority, while considering the
confidential reports, placed before
it, for promotionin its neeting
hel d on 20/ 04/ 1989, consi dered
first,the criteria fixed earlier and
recommended t hat hereafter t he
criteria fixed by the Authority
earlier for various cadres being
very stringent should be rel axed and
the procedure of awarding narks,
based on gradation of confidential
reports shoul d be adopt ed.
According to that recomendation

foll owi ng anmended criteria are being
decided for giving pronotions to
enpl oyees and officers in different
cadr es. Hence forward while giving
pronotions to of fi cers/ enpl oyees
in various categories, the follow ng
amended criteria based on 25 marks,
should be the basis for taking
decision relating to eligibility for
pronotions, or otherw se.

The anended Mar k- based criteria
proposed for pronotion

( A+, A B+, B, B-, C )
( )
(5 4 3 2 1 0 )
(2) Promotion from Cdass 11l to
Cass I

1) Promotion fromthe cadre of

Seni or Asstt. to the cadre of
Superint endent / Asstt. Est at e Manager.

A) If none of the confidential
reports, out of the CRs. of the
proceeding five years is of ‘C
grade then 9 (nine) marks to becone
eligible for pronotion will be
essential, otherwise 11 (el even)

::: Downloaded on

- 31/03/2026 19:45:57 :::



marks will be essential.

NOTE :

1) The above criteria are
proposed for pronotion in clerical
cadr es. The very sanme criteria are
proposed for pronotion in other
cadres i z. Account s, Legal &

Techni cal cadres, but while applying

the above criteria the criteria of

the post in the simlar pay scale be

applied.”
14. The Petitioner falls in the technical cadre.
There is no dispute about the fact that as per the
aforesaid circular the Petitioner was not eligible for
pronotion as he did not neet the requirenents

speci fied therein.

15. M. Cama however contended that the post was
purely on the basis of seniority-cumnerit. He
invited our attention to various judgnents in respect
of the proposition that in non-selection posts/posts
to be filled in purely on t he basi s of
seniority-cumnerit, the senior nost enployee is bound
to be pronoted unless he has been declared unfit for

hol di ng the post in question.

16. These judgnents do not assist M. Canma. In
none of the cases was there any question of a m ni num
eligibility criteria being specified by the enployer.
In The State of Mysore v. MH Bellary AIR 1965
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Suprene Court 868, the Suprene Court construed Rule
50(b) and held that the service of an officer on
deputation in another departnent is treated by the
rul e as equivalent to service in the parent departnent
and that it is this equation between the services in
the two departnents that forns the basis of the said
rul e. In this context the Suprenme Court held that so
long therefore as the service of the enployee in the
new departnent is satisfactory and he was obtaining
the increnents and pronotions in that departnent, it
stands to reason that that satisfactory service, and
the manner of its discharge in the post he actually
fills, should be deened to be rendered in the parent
departnment also so as to entitle him to pronotions
which are based on seniority-cumnerit basis. The
rules in that case did not provide any other criteria
on the basis whereof it was held that the Petitioner
was not eligible to be considered for pronotion as in

the case before us.

17. In Hari Singh Verma v. Union of India & Os.
H gh Court, L.L.J. Bonbay 1987, S.P. Bharucha, J.
(as H's Lordship then was) was concerned wth Rule
212, in Chapter Il of the Indian Railway Establishnment
Manual dealing with pronotions in non-selection posts.

The Rule provides that non-sel ection posts could be
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filled in by pronotion of the senior nobst suitable
railway servant, suitability being determ ned by the
authority conpetent to fill the post on the basis of
the record of service and/or departnental tests if
necessary. It was held that a senior enpl oyee may be
passed over only if he has been declared wunfit for
holding the post in question. A declaration of
unfitness should, ordinarily, have been nade sone tine
previous to the tinme the pronotion of the railway
servant was being considered. It was held on facts
that there were no adverse remarks in respect of
certain confidential reports and that adverse remarks,
if any, in respect of other confidential reports were
not conmunicated to the enployee. It is in these
circunstances that the enployers failure to consider
the enployee for pronotion was set aside. Here again
there was no other eligibility criteria stipulated for

an enpl oyee to be considered for pronotion.

18. I n Gaj anan Jairanmsa  Andhare v. The
Comm ssi oner General, Home Guards & O's. CLR H.C
625, a Division Bench of this Court held that it 1is
wel | settled that when the criteria is of
seniority-cumnerit unless it 1is found that the
Petiti oner was unfit, he could not have been

superseded in pronotion. The question that arose
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before us did not arise in this case either.

19.

etc.

In Union of India v. Virpal Singh

1995 11 CLR 1109, the Suprene Court

par agraph 19 as under : -

20.

"19. Pausing here for a nonent,
we mnust expl ain what does panel nean
and signify in t he case of
pronot i ons. Though we enqui red
repeatedly, this aspect could not be
clarified by the |earned Additional
Solicitor General. |In particular,
we wanted to know whether a panel is
pr epar ed only in the case of
sel ection posts or is it al so
pr epar ed in t he case of
non-sel ection posts. The several
i nstructions in I ndi an Rai | way
Establ i shnment Manual are also not
hel pful on this aspect. W are,
therefore, left to interpret the
expressi on ourselves. Having regard
to the fact that in all the above
circulars/letters, the expression
"panel” has been used to denote a
merit list or select list, as it may
be called, we think it reasonable to
understand as a panel which is
prepared in the case of selection
posts only. I n the case of
non-sel ection posts, there is no
guestion of such a panel. In their
case, t he seni or is pr onot ed
automatically wunless he is found to
be wunsuitable to hold the pronotion
post. No panel, i.e. nerit list or
select list is called for in the
case of non-selection posts. May
be, ultimately, a |ist of persons to
be pronoted is prepared but that is
neither a nerit list, nor a select
[ist."”

Chauhan
held in

It is true t hat t he expression
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seniority-cumnerit has been used in the present case.
Mere nomenclature however, is not conclusive of the
issue as to whether the pronotion is based solely on
seniority-cumnerit or whether there are other aspects
to be taken into consideration while considering
whet her an enpl oyee is eligible for pronotion. 1In the
present case the circular specifically required an
enployee to fulfil certain mninmum criteria before

bei ng considered for pronotion.

21. M.Cama did not invite our attention to any
authority in support of his subm ssion that a m ni mum
eligibility criteria cannot be stipulated wher e
pronotions are on seniority-cumnerit basis. In our
view, it is always open even in respect of pronotions
on seniority-cummerit basis to specify a mninmm
eligibility criteria for enployees being considered

for pronotions.

22. It is also pertinent to note that t he
Petitioner has not challenged the validity of the
aforesaid circulars. In the circunstances, we are not
inclined to accept the challenge to the pronotion of

t he sai d Respondents.

23. M.Cama then invited our attention to the
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judgment of the Supreme Court in Col.A S. Sangwan V.
Union of India & Ors. 1981 LAB.1.C. 831, where it
was held that whatever policy is made subsequently
should be done Tfairly and made known to those
concerned. Mr.Cama  submitted that the policy
contained 1in the aforesaid circulars were not made
known to the Petitioner. We are unable to accept this
contention. The affidavit in reply filed on behalf
of Respondent No.l expressly stated that the said
circulars were widely circulated by the regional
department of Respondent No.l. There is nothing to
suggest that what is stated by Respondent No.l is not

correct. It iIs not possible to accept the

Petitioner’s contention.

24 _ In these circumstances, the Petition 1is

dismissed. There shall be no order as to costs.
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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

VWRI T PETI TI ON NO 3463 OF 1991

DATE OF DECI SI ON : 25TH FEBRUARY, 2005

For Approval and Signature :

HON BLE MR. JUSTI CE A. P. SHAH

HON BLE MR JUSTI CE S.J. VAZ| FDAR

1. Whet her Reporters of Local Papers
may be allowed to see the judgenent ?

2. To be referred to be Reporter or
not ?

N’ N’ N’ N’
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