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ACT:
H ndu Law Exclusion frominheritance-Lunacy, if nust be
congenital .

HEADNOTE

A Hi ndu was found to be a lunatic when succession opened.
It was clained that —under the texts |unacy nust be
congenital to exclude frominheritance.

Hel d, under the H ndu |l aw | unacy as distinct from idiocy

need not be congenital to exclude from.inheritance, if it
exi sted when successi on opened.

Mut husam  v. Meenammal . (1920) I.L.R Mad. 464, Wonma
Parshad Roy v. &ish Chunker Prochundo, (1884) 1|1.L.R 10

Cal. 639 and Deo Kishen v. Budh Prakash, (1883) I.L.R 5
Al'l. 509 (F.B.)approved.

Murarji Gokul das v. Parvatibai, (1876) |.L.R -1 Bom 177 and
Sanku v. Puttamm, (1891) |I.L.R 14 Mad. 289, disapproved.

JUDGVENT:

ClVIL APPELATE JURI SDI CTION: Civil Appeal No.200 of 1955.
Appeal fromthe judgnment and decree dated January 20, 1943,
of the Madras High Court in A. S. No. 392 of 1943, arising
out of the judgnent and decree dated March 30, 1943, of the
Sub Judge, Tuticorin in O S. No. 34 of 1939

S. V. Venugopal achariar and S. K. Aiyangar, for the
appel  ant No. 2.

A V. Viswanatha Sastri, R Ganaapathy Ilyer and G
Copal akri shna, for respondent No. 1.

1960. January 14. The judgnent of the Court was delivered
by

HI DAYATULLAH J. - Thi s appeal has been filed on |eave granted
by the Hi gh Court of Madras against its judgnent and decree
dated January 20, 1947, by which the decree of t he
Subordi nate Judge, Tuticorin, dated March 30, 1943, was
substantially nodified.
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Before the application for |eave to appeal to the Judicia
Conmittee could be filed, the first defendant (Ranasam
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Pillai) died, and the application for leave was filed by
his wi dow, R Mithamal, who was the fourth defendant in
the suit. R Mithamual also died soon afterwards and her
pl ace was taken by Paraneswari Thayamral (her daughter born
of Ramasami Pillai), who was the fifth defendant in this
case. Along with these three defendants, the ot her
nmenbers of Ramasam Pillai’'s family were also joined as
def endant s. The suit was filed by Sri  Subramani aswamni
Devast hanam  Tiruchendur (hereinafter called for brevity,
t he Devast hanam), and the Devasthanamis the only contesting
respondent in this Court.

One Poosa Pichai Pillai had five sons and three daughters,
of whom Meenakshi sundaram Pillai died on WMy 21, 1919.
Bef ore his death Meenakshisundaram Pillai executed a
regi stered will on May 20, 1919, and a registered codicil on
May 21, 1919. By these docunments, he left his entire
property to his -only “son, M Picha Pillai, wth the
condi tion that should he die w thout issue, the property was
to go to the Devasthanam

M Picha Pillai died a bachelor on Decenber 10, 1927. Three
claimants - clained the property after his death. The first
naturally was the Devasthanam clai m ng under the gift over
toit. The other two were the heirs of M Picha Pillai, who
asserted t hat t he gift over was voi d, and
Meenakshi sundaranis wfe' s brother and 'sister, Arunachala
| rungol Pillai and N S. Mithammal (third def endant),
respectively who clainmed under an alleged will of M Picha
Pillai. The heirs of M Picha Pillai were defendants 7, 8,
10, 13 and 14, the father of defendants 9, and the first

def endant . These claimants denied the claim of t he
Devast hanam contended that the will and the codicil above
nentioned gave an absolute estate to M Picha Pillai, and

that the gift over to the Devasthanamwas, therefore, void.
The Devasthanamfiled O S.No. 57 of 1932 for declaration and
possession of the properties covered by the will, together
with other reliefs. During the pendency of the suit, the
heirs of M Picha
731

Pillai and the present defendants 15 and 16 (two of the
three sons of Arunachala lIrungol Pillai) assigned their
interest in favour of the Devasthanam The result of the
suit, therefore, was that a decree in favour of the
Devast hanam was passed in regard to the i nterest of the
assignors, but it was dism ssed as regards the interest ~ of
N.S. Mithammal (third defendant) and Pothiadia |rungo

Pillai (second defendant) who had not entered into the
conpromi se. It May be nentioned here that by Ex. D22, a
regi stered agreement dated May 20, 1928, the heirs. had
al r eady agreed to give to Arunachala Irungol Pillai/ and
N. S. Mut hanmal one-ei ghth share each respectively in t he
properties of M Picha Pillai. Thus, by this conpromise the
Devast hanam r ecei ved 5/ 6th share of the properties of M

Picha Pillai, the remaining 1/6th, going to Pot hi adi a
Irungol Pillai (1/24th) and N.S. Mut hanmal  (1/8th). The
Devast hanam fil ed an appeal in the Hgh Court against
the dismssal of the suit in respect of this 1/6th share
and failed. An appeal was then taken to the Judicia

Commi tt ee, whi ch also failed. The judgnent of the Privy
Counci | is reported in Sri Subramani aswam Tenple v. Rana-
sama Pillai (1).

Wthout waiting, however, for the result of the appeal in
so far as the 1/6th share was concerned, the Devast hanam
filed the present suit joining the two sets of cl ai mant s
for declaration, ejectnment and possession by partition
of the properties to which it claimed title and for nmnesne
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profits. The properties were shown in various schedules
annexed to the plaint; but it is unnecessary to refer to
those schedul e except were the needs of the judgnent so
require. One of the contentions raised by the plaintiff-

Devast hanam in this suit was t hat t he first
def endant, Ramasam Pillai, was not entitled to a share in
the properties as an heir of M Picha Pillai, being a

[ unatic when succession to these properties opened.
Onbehal f of the first defendant, Ramasani Pillai, who
contested the suit through his wife and guardi an

R Muthanmal , it was contended that he was not a
(1) (1950) 1 ML.J. 300.
732

lunatic (buddhi swadeenamill adavar) but only a person of
weak intellect (buddhi deechanya matra), and thus, he was not

excluded frominheritance. — This point was t he mai n
argunent in this appeal, because the two Courts bel ow
reached opposite conclusions. According to the
Subordi nate Judge of Tuticorin, RamasamPillai’'s plea was
correct and proved. The H gh Court, on the other hand,
hel d that the mental defect in Ramasani Pillai anounted

to lunacy, and that it disentitled himto a share.

Connected with this above matter is the second contention
rai sed by Ramasam Pillai that he was entitled to a 1/9th
share by virtue of 'an all eged agreenent stated on affidavit
in Ex. D7 by Doraiappa Pillai on April 1, 1931. W shal
give the details of this contention hereafter. The third
contention raisedin this appeal and al so before the Hi gh
Court was that the properties described in plaint sch. 4-A
were the subject-matter of a decree dated  September 19,
1927, in favour of M Picha Pillai in OS. No. 35 of 1924
filed by himagainst his cousins. According to Ramasani
Pillai (first defendant), the decree was not executed for a
period of 12 years and the claimthereto was, therefore,
barred under s. 48 of the Code of Civil Procedure, and thus
the Devasthanam was not entitledin this suit to claim
possessi on of those properti es.

We shall begin with the question whether Ramasami Pillai was
excluded frominheritance by reason of his nental” condition
on Decenber 10, 1927. The argunent of the appellant ' is two-
fold. The first is on the fact whether Ramasam Pillai was
a lunatic within the Hindu |law texts. The second is a
qguestion of |aw whether this |lunacy was not requiredto be
proved to have been congenital to disentitle Ranasam Pilla
to succeed to his father. W shall deal ~with these two
guesti ons separately.

In view of the fact that the two Courts below had reached
opposite conclusions on the fact of lunacy, we have | ooked
into the evidence in the case, and have heared argunents for
the appellant. We are satisfied that the opinion of the
H gh Court is correct in all the circunstances of this case
The argurment on behal f
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of the appellant was that in judging this issue we should
see the evidence regarding the nental condition of Ramasanmi
Pillai antecedent and subsequent to Decenber 10, 1927, the
conduct of his father, relatives and the other claimnts
of the property. It was contended that Ramasam Pillai was
attendi ng school . though nothing was shown to wus from
which we infer that he had profited by the attenpts to
educate him The appellant, however, set great store by two
docunents, Exs. D1 and D2, executed by his father
Perumal Pillai, in January and April 1924. By the first,
Perumal Pillai released his claimto certain properties in
favour of his four sons, mentioning therein Ramasam Pilla
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wi thout adverting to the fact that he was a lunatic and
wi thout nentioning a guardian. By the second, which was a

will, Perumal Pillai gave equal shares in his properties to
his sons including Ramasanm Pillai, and once again wthout a
mention of his nental condition. It was contended that

Perumal Pillai was a Sub-Registrar who would know the
i nportance of such a fact and also the lawthat a lunatic
was not entitled to succeed. The fact that the father in
these two docunents nmade no nmention of the mental condition
of his son does not bear upon the present case for two

reasons. The first is that the case of Ramasam Pillai in
this suit was that he was quite sane till 1924, and that his
nmental condition deteriorated only after that year. The

second is that the omission by the father to nmention this
fact might be grounded on |ove and affection in which the
claim of a nmentally defective child might not have been
viewed by himin the same manner as the | aw does.

It was next contended that the other heirs recognised the
right 'of Ramasam Pillai in April 1928 and agreed to give
him a 1/9th share, as has been already stated above. That
too would not prove that Ramaswani Pillai was entitled, in
law, to a share. The conpronise (which is also contested)
m ght have been out of notives of charity but m ght not have
been due to the fact that Ramasam Pillai’'s right to a share
was | egally entertainable.

The evi dence, however, of Ranmasani Pillai’s nment a
incapacity is really volum nous. Between
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June 1924 and till ‘his death, nunerous suits were filed by

different nenbers of the famly, including his wfe, his
cousins, uncle and aunt, in which Ramasam Pillai was al ways
shown as a lunatic requiring the appointnment of —a next

friend or a guardian-ad-litem In one case only wher e
Ramasanm Pillai was the second def endant, an appearance was
entered on his behal f by a wvakil,” who contended that

Ramasam Pillai was sane and ought to be represented in
person. The Court on that occasi on appoi nted the Head C erk
of the Court as his guardian, and asked himto report / about
the condition of Ramasani Pillai. " Ranmasam Pillai was also
asked to appear in Court in person, so that the Court might
form its own opinion by questioning him The Head derk
visited Ramasam Pillai and submitted his report, Ex. P- 8,
in which |lie described his observations. |t appears that
Ramasam Pillai did not even give his nane when questioned,
and appeared to be woody and silent. The relatives felt
that he was hungry and fed him but even after this,
Ramasami Pillai did not give any answers to the  questions
put to himin the presence of his wife and others. The Head
Clerk therefore reported that the appearance of Ranmasam
Pillai as a gloomy and sickly person with a vacant look and
that his inability to answer even the sinple question about
his name, clearly showed that he was insane, This report was
presented to the Court in the presence of the vakil, who had
filed the vakal atnama, and on Septenber 20,1924, an order
(G S. No. 35 of 1924) was recorded by the Subordinate

Judge (Ex. P-9). It was nmentioned therein that the report
was not objected to by the vakil for Ramasami Pillai, and
that Ranasanmi Pillai was treated as a lunatic. Ranmasam

Pillai hinmself did not appear.

It was contended that this enquiry as well as the fact that
in nunerous litigations Ramasanmi Pillai had a guardian or
next friend to | ook after his interests did not prove that
he was insane within the meaning of the Hndu law texts; it
only proved that he was a person incapable of |ooking after
his interests and for the purposes of the conduct of the
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necessary. |In our opinion, the |Iong and continued course of

conduct
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on the part of the various relatives clearly shows that
Ramasam Pillai was, in fact, a lunatic, and the report of
the Head Cerk given in a case |long before the present one
was ever contenpl ated, shows only too clearly that he was,

for all intents and purposes, not only a person who was
slightly nentally deranged but one who was regarded and
found to be a lunatic. There being this evi dence, t he

di stincti on now sought to benade and whi ch appealed to the
Subordi nate Judge of Tuticorin, is not borne out by the
evidence in the case.Such a long and continuous course

of conduct clearlyproves the contention that Ranmasami
Pillai was, infact, mad. Further, in Ex. D 22 dated May 20,
1928, Ramaswani Pillai was not considered as a clainant, and
his claims could not have been overlooked by all his
relatives sinply because they were to get an additiona
share each in the property by reasonof his excl usion

Some one of his relatives would havefelt the need for
asserting the claimon his behalf, ifhe hinmself did not

do so. In view of the fact that thepreponderance of
probabilities is in favour of thedecision of the Hi gh
Court, we do not thinkthat theappellant has succeeded

in establishing the distinction,which was nmade in the
case, between a lunatic and aperson of weak intellect on
the evidence, such'as it is.This brings us to the next
contention which is oneof law It may be pointed out here
that before theSubordinate Judge, Ramasam Pillai did

not raise thecontention that as a matter of law insanity
nmust becongenital before a person woul d be excl uded from

i nheritance. Learned counsel for the appellant explained
that it was futile to raise this contention in view of the
deci sion of the Madras High Court in Mithusam v. Meenamma
(1), in which it was ruled that  insanity need not be
congenital to create the disability, and that insanity at
the time succession opened was enough. The point, however,
appears to have been raised in the High Court, but it was
deci ded agai nst Ramasami Pillai. The soundness of this view
is questioned in this appeal

The argunent shortly is this: The text of Manu (ix, 201)
nmentions many causes of exclusion from

(1) (1920) |.L.R WMad. 464.
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i nheritance, sonme of which |ike blindness, " mnuteness,idiocy
and | ameness, it is settled, must be congenital to exclude a

person frominheritance. It is argued that the collection
of the words in the text suggests that insanity |ike these
other disabilities nust also be congenital. No doubt, the
wor d " Unmat ha " cones bet ween the words
"Jat yandhabadhi rau” and " Jadanukascha "; but the ‘rulings
have uniformy held that for the madness, the test, that it
should be congenital, does not apply. The argunent. —now

raised has the support of the opinion expressed by Dr.
Sarvadhi kari in his Principles of H ndu Law | nheritance-(2nd
Edn.) p. 846, where the author expounded the text according
to rules of grammar, though he was doubtful if according to
medi cal science, madness as opposed to idiocy is ever

congenital . The translations of the same text by Setlur

Gharpure and Dr. Ghose do not admit this interpretation. In
Mut husam v. Meenanmmal (1), it was pointed out also that "
Unmat ha " was not qualified by the word " Jati ". Seshagiri

Ayyar, J. observed that it according to Mnmansa rules of
interpretation, an adjective qualifying one clause should
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not by inplication qualify a different clause The counse
on that occasion agreed that this was the correct approach
but relied upon the opinion of Dr. Sarvadhi kari which was
not accepted.
Learned counsel for the appellant also referred to the
opi nion of Colebrooke in his Digest, Vol. 11, p. 432.
Col ebrooke’s translation is based upon the comentary of
Jagannat ha Tar kapanchanana, and it is Jagannat ha who nade no
di fference between the various disabilities, and opined that
madness |i ke blindness or nuteness nust be also congenital.
No doubt, rmuch weight must be attached to the opinion of
Jagannatha who was " one of the nmpbst |earned pandits that
Bengal had ever produced ". But this translation of
Col ebrooke has not been universally accepted, and is not
borne out by the original texts and comentaries on the
M takshara. Dr. Chose in his H ndu Law, Vol. 1, p. 224 has
expressed his doubts. ~“The texts of Narada X II, 21, 22,
Yaj naval kya 11, 140-141 and others do not show that the
def ect | of ‘'madness must al so be
(1) (1920)1.L R 43 Mad. 464.
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congenital. In Saraswati Vilasa 148, the enphasis of
congenital disabilityis placed on blindness and deaf ness.
Simlarly, in Snriti Chandrika, Chap. V., 4, persons born
blind and deaf are /nentioned apart from nadnen and idiots.
That idiots nmust be congenitally so, is ruled by the Courts.
The cases that have cone before the Courts have Devasthanam
all been uniform except Mirarji CGokul'das v. Parvatibai (1),
where the observation is obiter and Sanku v. Puttamm (2),
whi ch was dissented fromin |ater cases. Onthe other hand,
Woona Pershad Roy v. Gish Chunder Prochundo (3), Deo Kishen
v. Budh Prakash (4) and other decisions have clearly held
the contrary. |In two cases before the Privy Council it was
assuned that madness need not be congenital. It nay also be
noted that when the Legislature passed the Hi ndu I nheritance
(Renmoval of Disabilities) Act X1 of 1928 meking the change
to mmdness frombirth as a ground of exclusion the'law was
not made retrospective, thus recognising the correctness of
the judicial exposition of the original texts. In this view
of the matter, we do not think that we should unsettle the
law on the subject; nor has it been nmade to appear to us
that any different viewis open. W accordingly do  not
accept the contention.

The result -is that Ramasam Pillai was not entitled to
succeed to M Picha Pillai. W now cone to the next
contenti on. It is that even if this be the position

Ramasam Pillai was entitled to 1/9th share on the basis of
an all eged arrangement evidenced by Ex. D7 dated April 1,

1931. This docunent is an affidavit which was filed by
Doriappa Pillai (Defendant 8) in a suit (O S. No.. 25 of
1930) filed by himfor possession after partition of his
1/8th share on the basis of Ex. D 22. In that | suit,
Ramasam Pillai was the second defendant. Ex. P-51is the
witten statenent filed on his behalf in which he repudiated
that he was excluded frominheritance by reason of his
i nsanity. This suit was withdrawn on April 2, 1931, with
the |leave of the Court, with liberty to bring a fresh suit
(Ex. D-6). In the affidavit which was filed, it was stated
as follows :

(1) (1876) I|.L.R 1 Bom 177. (2) (1801) |I.L.R 14 Mad.
289.

(3) (1884) I.L.R 10 Cal. 639. (4) (1883) I.L.R 5 All. 509
(F.B.).

94
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5. Excepting Defendant 9, nyself and alnost all the
Def endants agree to give. to Defendant 2 an equal share
with others and thus conme to sonme amicable arr angenent

bet ween us.

6. In view of the ninth Defendant’s contentions in the suit
and in view of the fact that | have not prayed in this suit
for a declaration of nmy title to the suit properties as
against him | am advised that | should wi thdraw t he present
suit for partition with liberty to institute a fresh suit as
I may be advised.

7. It is therefore just and necessary that | rmay be
permtted to wthdraw this suit with liberty to bring a
fresh suit properly franed."

The Subordi nate Judge held on this and the evidence of D W
2 that this famly arrangenent was duly proved, and that
Def endant 10 who was present in Court when the above
statenment was nade, did not choose to deny it.

The High Court rightly pointed out that the affidavit did
not show'the conpromi se as a conpleted fact, and also did
not accept the word of D.W 2. The clainants, who are stated

to have given a share to Ranasam Pillai, have not been
exam ned. The High Court also noticed that no application
for transfer of the pattas was nmade. In view of these

ci rcunst ances which are all correct, the appellant cannot be
sai d to have successful ly est abl i shed the famly
arrangenent, and we do not consider it necessary to exam ne
the oral evidence in the case.

This brings us to the |ast point that Ranmasanmi. Pillai was
entitled to a share in the properties conprised in Sch. 4-A
M Picha Pillai had filed O.S: No. 35 of 1924 against his
cousins for possession of these properties. The 'suit was
decreed on Septenber 19, 1927. On Cctober 30, 1927, P
Picha Pillai (Defendant 7) and Serindia Pillai  sent a
notice, Ex. P-3, informing M Picha Pillai that he  could
take possession of the properties covered by, the decree.
This notice was refused and returned to the senders. M
Picha Pillai died soon afterwards on Decenber 10, 1927. It
is contended that the properties thus renmained in possession
of the judgnent-debtors, and the decree not
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havi ng been executed, the present suit filed on Cctober 18,
1939, is barred in so far as those properties are concerned,
and the Devast hanam cannot get possession of them

Both the Courts bel ow have concurred in holding that M
Picha Pillai nust have got possession otherwise than by
execution of the decree, because even D.W 2 not very
friendly to the Devasthanamadmitted that M Picha Pilla
was at the time of his death in possession of ‘all the suit
properties. The two Courts bel ow al so adverted to the /fact
that for the years, Faslis 1338 and 1339 the 10th def endant
paid the taxes, and this would not happen if the heirs of M
Picha, Pillai were not in enjoynent. The fact that the

patta stood in the names of the original judgment-debtors
woul d not indicate anything, because mutations sone. tines
I ag behind change of possession. |In view of the fact that

the two Courts bel ow have agreed on the finding and there is
evi dence to support it, we see no reason to interfere.

The question of nesne profits was not pressed,and no other
poi nt having been argued, we hold that the appeal has no
merits. It will, accordingly, be dismssed with costs.
Appeal dism ssed




