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In this contenpt petition the petitioner alleged that the
respondents 1 and 2 have violated this Court’s orders dated
12t h Decenber, 2001 and 8th January, 2002 disposing of
Contenpt Petition (Civil) Nos. 265-267/1999 in Contenpt
Petition (Civil) No.209 of 1998 in Civil Appeal Nos. 366/1998,
603/ 1998 and 605/1998. The petitioner and the respondents
represent two groups of menbers of one famly. The petitioner
Rama Narang is the father of Ranesh and Rajesh the two
respondents herein. They are the children of his first wife,
whom he divorced in 1963. The petitioner also has children by
the second wife. Disputes have been ragi ng between the
parties for over a decade. Several suits and counter suits have
been filed. 1In contenpt proceedi ngs filed by the respondent
No. 1 against the petitioner an order was passed by this Court
on 12th Decenber, 2001 to the followi ng effect:-

"The foll owi ng cases are pendi ng between

the parties who are parties in the present

proceedi ngs before us one way or the

other. W are told that all the parties

have settled their disputes in respect of

all the litigations specified bel ow.

1. O. S. No. 3535 of 1994 before the
Bonbay Hi gh Court.

2. O. S. No.3578 of 1994 before the
Bonbay Hi gh Court

3. O S. No.1105 of 1998 before the
Bonbay Hi gh Court

4. O. S. No. 3469 of 1996 before the
Bonbay Hi gh Court

5. O S. No.1792 of 1998 before the
Bonbay Hi gh Court

6. O S. No.320 of 1991 before the
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Bonbay Hi gh Court

7. Conpany Petition No.28 1992 before
the Bonmbay Hi gh Court

Bef ore the Principal Bench, Conpany
Law Board, New Del hi.

8. Arbitration Suit No.5110 of 1994
bef ore the Bombay Hi gh Court.

Today they filed a docunent styled it as
"M NUTES OF CONSENT ORDER" si gned

by all the parties. Learned counse
appearing on both sides subnitted that
all the parties have signed this docunent.
Today except Mona Narang and Ranona
Narang (two | adies), all the rest of the
parties are present before us when these
proceedings are dictated. As for Mna
Nar ang and Ranona Narang | earned

counsel submitted that Mna Narang had
af fi xed the signatures and the power of
attorney hol der of Rampbna Narang has

si gned the above docunent in his
presence. This is recorded.

Both sides agreed that all the suits can
be di sposed of in terns of the settlenent
evi denced by "M NUTES OF CONSENT
ORDER' produced before us. For
di sposal of those cases and/or for
passi ng decrees in themwe have to
pronounce the final formal order in terns
of the settlement now produced before us.

We, therefore, withdraw all the aforesaid
suits to this Court wunder Article 139-A
of the Constitution of |ndia.

Prot honotory and Seni or Master of the
Bonbay Hi gh Court is directed to
transmt the records in the above
nentioned suits by special nessenger to
this Court so as to reach the Registry
here within ten days fromtoday. The
Bench O ficer of the Principal Bench of
the Conmpany Law Board, New Del hi is
directed to forward the records relating
to conpany petition No.28 of 1992 to the
Regi stry of this Court so as to reach the
Regi stry within ten days from today.

Al the parties have undertaken before
us that they will inplenent the terns of
the "M NUTES OF CONSENT ORDER' on
or before 1.1.2002 and that no further
time will be sought for in the matter.

Clause (f) of the conpromise relates to
the operation of the bank accounts. That
clause will conme into force fromtoday
onwar ds.

All the afore-mentioned suits and the
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conpany petition will be posted for fina
formal orders on 8.1.2002 at 10.30 a.m
along with these contenpt proceedings."

The M nutes of the Consent Order referred to in the order
dated 12th Decenber, 2001 was as an agreenent between the
parties, which was duly executed by them
The bone of contention between the parties is primarily
the control of a conpany known as NIHL. The consent
m nutes provided inter alia:-
(a) Wth effect from4th May, 1999 Rama
Ranesh and Raj esh are the only
Directors of NTHL (and its
subsidiaries). Any increase in the
Board of Directors shall be with the
mut ual consent of Rama and
Ranesh/ Raj esh.

(b) None of the Directors (Ramm
Ranesh and Raj esh) can be renoved
fromdirectorship

(c) Rama and Ranesh shall continue to
be in joint managenent and contro

of NIHL and Raj esh/shall continue

to be the Pernmanent \Wole Tine

Director thereof in charge of day to

day operations/ nanagenent.

(d) No deci sion shall be adopted
concerning or affecting the said
Conpany (and its subsidiaries)

wi t hout the consent of Rama and
Ramesh (or Rajesh) in witing. It is
further clarified and agreed that
save and except as provided herein
no prevailing decisions including
appoi nt nent of Directors/

Executives or any other persons
shal | continue unl ess Ranma and
Ranesh (or Rajesh) consent to the
same in witing.

(e) Al the collections comng in cash
shall continue to be renmitted in the

bank accounts of the Conpany and

all transactions will only be made in

the form of cheques and/or as may
hereafter be agreed to between

Rama and Ranmesh (or Rajesh).

(f) Al'l bank accounts of the Conpany
shall continue to be operated jointly
by any two out of the three Directors
nanel y Rama, Ranesh and Raj esh

and/ or as may hereafter be agreed

to between Rama and Ramesh(or

Raj esh). |If the anmount of any
transacti on exceeds Rs. 10 (ten) |acs
the sanme shall be undertaken

through a cheque signed jointly by
Rama and Ranmesh/ Raj esh."

The consent termnms al so provide for the performance of
various actions by the parties which are not necessary to be
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recorded. It is sufficient to note that all the agreed actions
were to be perfornmed by the petitioners group before 1.1.2002.
When the matter appeared in the Iist on 8.1.2002 the

Court recorded that all the eight suits and proceedings

wi t hdrawn from ot her courts had been transmtted. The

appel lant’ s suits were disposed of in terns of the m nutes of
the consent order incorporated in the proceedi ngs passed by
the Court on 12.12.2001. The order dated 8th January, 2001
further provided:-

"Al'l the above are now being di sposed of

interms of the Mnutes of Consent Order

i ncorporated in the proceedi ngs passed

by us on 12.12.2001.

The decree will be drawn up in ternms of
the M nutes of the Consent Order."

On the allegation that the two respondents had viol at ed

the terns of the orders specially the clauses 3(c), (d) and (f) of
the consent minutes, this contenpt petition has been filed. It
is also the case of the petitioner that the violations of the
orders had been adnmitted by the respondents. According to

the petitioner the violations anobunted to a willful disobedience
of the orders dated 12.12.2001 and 8.1.2002 and were

puni shabl e under this Court’s power of contenpt.

Initially a notice was issued by this Court on the

petitioners’ application on 9th May, 2003 to the respondents
for ascertaining the facts and to enable themto respond to the
avernents in the petition. After the filing of the responses, on
15th Septenber, 2003, a notice in contenpt proceedi ngs was

i ssued to the respondents.

In an attenpt to bring the disputes between the parties

to amicable end, the Court appointed a retired Chief Justice of
Oissa Hgh Court as a nediator. The nediati on was however,
unsuccessful . Since the settlenent of disputes was not
possi bl e, the proceedi ngs before the nmedi ator were term nated
and the contenpt petition was directed to be listed for hearing.
Bef ore taking up the question whether the respondents

are guilty of contenpt as alleged by the petitioner, the
prelimnary objection raised by the respondents as to the

mai ntai nability of the contenpt petition are addressed.
According to the respondents, the consent order did not

contain an undertaking or an injunction of the Court and

could not be the basis of any proceedings for contenpt.
Rel i ance has been placed on the decision of-this Courtin Babu
Ram Gupta Vs. Sudhir Bhasin And Anr. 1980(3) SCC 47;

Bank of Baroda Vs. Sadruddin Hasan Daya And Anr. 2004

(1) SCC 360; R N. Dey And O's. Vs. Bhagyabati Pramanik &

Ors. 2000(4) SCC 400; Rita Markandey Vs. Surjit Singh

Arora 1996 (6) SCC (14); N sha Kanto Roy Chowdhury Vs.

Snt. Saroj Bashini Goho AIR 1948 (Cal.) 294; Bajrangl al
Gangadhar Khenka & Anr. Vs. Kapurchand Ltd. AlR 1950

(Bombay), 336. According to the respondents in the absence

of an undertaking given to the Court and an all egation that
such undertaki ng had been violated, this Court could not
exercise jurisdiction over a nere violation of the terns of
consent order which may have been incorporated in the

consent order. It was also argued that the order dated
12.12.2001 has in fact been carried out and inpl enented

within the tine specified. According to the respondents the
order dated 12.12.2001 had nmerged in the final order dated
8.1.2002. Reference has been nade to the | anguage of the

order dated 8.1.2002 which the respondents subnmitted, was

the only operative order and which did not in fact contain any
undert aki ng of the respondents at all. The respondent’s case
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is that the mere inprimatur of the Court to a consent
arrangenent was not sufficient to attract the contenpt
jurisdiction. Only such consent orders which are coupled with
undertaki ngs or injunctions by the Court could be the subject
matter of contenpt proceedings. The respondents have
argued that in the facts of this case the final order does not
refl ect any undertaki ng except the petitioner’s undertaking to
Rakesh, who was the brother of the respondents 1 and 2. They
have al so subnitted that the contenpt power nust be strictly
construed. Finally, it was subnmitted that if this Court hol ds
that the earlier decisions relied upon by the respondents had
been wrongly deci ded, the sane should not serve to proceed
agai nst the respondents, because when the actions
conpl ai ned were done the |law did not treat those actions as
cont urmaci ous.
Learned counsel appearing on behalf of the petitioners
has submitted that a decree for-injunction whether directory
or prohibitory can only be enforced by way of contenpt
proceedings. 1t was argued that there was nothing in principle
to draw a rational distinction between the orders passed on
nerits and orders passed by consent. Qur attention was al so
drawn to the | anguage of the order dated 12.12.2001 which
directed clause (f) of the mnutes to be enforced fromthat date
onwards. In fact the various suits referred to in the order
dat ed 8th January, /2002 had been decreed in terns of the
mut ual consent order. It has al so been submitted that all the
rel evant clauses in the consent m nutes could be read both as
prohi bitory and directory. The petitioner has subnitted that
in acivil contenpt, the issue is not so nmuch the puni shnent
of the alleged contemor, but the execution of the decree.
According to the petitioner, —all the decisions cited by the
respondents were distingui shable. Reliance has been placed
on the definition of civil contenpt in the Contenpt of Courts
Act, 1971 as well as on the decisions i n"Rosnan Sam Boyce
Vs. B.R Cotton MIls Ltd. & Ors. 1990 (2) SCC 636; C H
Gles V. Mrris & Os. 1972 (1) Al “ER 1960; and Sal ki a
Busi nessnen’ s Association & Ors. Vs. How ah Mini ci pa
Corporation & Ors. 2001 (6) SCC 688.
Prior to the enactnent of the Contenpt of Courts Act,
1971 (referred to hereafter as the Act), the field was governed
by the Contenpt of Courts Act, 1952 which did not contain
many of the provisions which have been introduced for the
first tine by the 1971 Act. Till the 1971 Act, the policy of the
| egi slature was to | eave the formul ation of the | aw of contenpt
to the Courts. The provisions of the Contenpt of Courts Act
1952 were, therefore, broadly framed. Consequently, there
was often a conflict between the practice in.a Court and the
judicial decisions and sonetines conflict between the views of
the different H gh Courts on the | aw applicable

An instance of such conflict is the case of N sha Kanto
Roy Chowdhury V. Snt. Saroj Bashini Goho AR 1948 Cal
294. In that case, a suit had been filed for ejectrment by the
respondent of the appellant. The suit was not contested.
Ternms of conprom se were drafted and a decree passed in
terns of the conmprom se. One of the clauses of the
conprom se contai ned an undertaki ng of the appellant to
renove the i mage of the deity which had been installed by the
appel l ant together with the structures around the deity on
demand by the respondent-|andl ord. However, when the
respondent called upon the appellant to renpove the inage, the
appel | ant refused. The respondent then filed an application
before the H gh Court to commit the appellant for contenpt of
Court on the ground that he had broken an undert aking
whi ch had been given to the Court that he would renpve the
i mge when called upon to do so by the respondent. The
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Si ngl e Judge all owed the application and conmtted the
appel | ant hol ding that he had violated the order of the Court.
On appeal, however, the Division Bench differed with the

vi ews expressed by the learned Single Judge. It was held that
the cl ause which recorded the appellant’s undertaking to
renove the imge did not state that the defendant undert ook
"to the Court"” to renpve the image. The word "undert akes"
was construed to nean "formal promise or pledge". It was
hel d that the appellant had thus nerely prom sed or pledged
the respondent to renove the image. The Court was no party
to that pronmise at that stage. It was also said that:

"It nust be renmenbered that a

conprom se decree is nothing nore

than an agreenent of the parties

with the sanction of the Court

super-added. It has really no

greater sanctity than the agreenent

itself. It certainly cannot nean

anyt hi ng nore than the agreenent

itself."

When it was pointed out that the practice on the origina
side of the High Court was to record an undertaking to the
Court in that manner and that this practice had been
endorsed in several earlier decisions, the Division Bench
opined that if that was so then "sooner the practice is
stopped is better". It was affirnmed that if it was the intention
of the parties that an undertaking should be given to the
Court then the conprom se should have made it clear that

such was the case

A different view was taken by the Division Bench of the
Bonbay Hi gh Court in Bajranglal Gangadhar Khemka and

Anr. V. Kapurchand Ltd. AIR 1950 (Bom) 336. 1In that

case, a suit for specific performance by execution of a |ease
was conprom sed and consent terns were filed in Court and

an order passed thereon. One of ‘the terns in the conprom se
recorded an undertaking by the defendants to have a third
party joined as a confirmng party to the | ease which'the

def endant had agreed to execute in favour of the plaintiff.
The defendant failed to execute the |ease. The plaintiff took
out proceedings for execution and the | ease was executed by
an officer of Court. The defendant then refused to get the
third party to confirmthe lease in terns of his undertaking.
The plaintiff took out an application for contenpt of Court.
The Single Judge allowed the application holding that the

def endant was guilty of willful default and askedthe
defendant to carry out the undertaking within one nonth
failing which a warrant of arrest would issue. 1|n the appea
preferred by the defendant, it was contended by himthat no
undert aki ng was given by the defendant to Court. Reliance
was placed on the decision of the Calcutta H gh Court in

Ni sha Kanto's case. The Division Bench rejected the

subm ssi on and di sm ssed the appeal saying:

"W are not prepared to accept a

position which seens to us contrary

to the long practice that has been

established in this Court."

The Court opined that:

"\ 005\ 005\ 005\ 005\ 005\ 005 the expression
"undert ake" has conme to acquire
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through long practice, a technica
neaning. In all orders and decrees
of the Court, whenever the
expression "a party undertakes"

has been used, it has al ways borne
the meani ng that the undertaking
has been to the Court.

VWhat is nore, it has been held by
Bhagwati J.--- an opinion with
which | entirely agree\027that it has
been the | ong standi ng practice on
the original side that, whenever
counsel w shes to give an
undertaking to the Court, he never
expressly uses the wrds ™" to the
Court" but nerely states that he
undert akes on behal f of his
client\005."

Accordingly it was concluded:

"\ 005.\005. we can only construe the
undert aki ng given by the defendants

as an undertaking given to the

Court and not given to the other

si de\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005The very fact that the Court
passed a decree after an

undert aki ng was enbodi ed in the

consent terms clearly shows that

the Court did sanction a particul ar
course; and that course was the

putting of its inprimtur upon the
consent ternms. The Court was | ed

to pass an order upon the

def endants to execute a lease in

view of the fact that an undertaking
was gi ven by the defendants to get

the Paradise Cnema, Limted, to

join the |ease.”

The vi ew expressed by the Bonbay Hi gh Court has, in

our opinion, been approved by this Court in Bank of Baroda
V. Sadruddi n Hasan Daya 2004 (1) SCC 360. The Cal cutta
Hi gh Court’s judgment to the contrary in N sha Kanto Roy
Chowdhury (supra) does not therefore correctly reflect the
I aw.

In the face of such apparent divergence, the Sanya
Conmittee was set up and asked to examine the | aw of
contenpt with a viewto its clarification and reformng it
wher ever necessary. The present statute is the outcone of
those suggesti ons.

The Sanyal Committee Report which preceded the

fram ng the enactnent of the Act had opined:

"The 1952 Act is sound as far as it

goes. Wiile its provisions may be

retained, its scope requires to be

wi dened consi derably."

The Act has been duly widened. It provides inter-alia for
definitions of the terns and |lays down firnmer bases for

exercise of the Court’s jurisdiction in contenpt. Section 2(b) of
the Contempt of Courts Act, 1971 defines civil contenpt as
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nmeaning "w |l ful disobedience to any judgnent decree,
direction, order, wit or other process of a Court or willfu
breach of an undertaking given to Court". Anal ysed, the
definition provides for two categories of cases, nanely, (1)

wi || ful disobedience to a process of Court and (2) willful breach
of an undertaking given to Court. As far as the first category
is concerned, the word "any" further indicates the wide nature
of the power. No distinction is statutorily drawn between an
order passed after an adjudication and an order passed by
consent. This first category is separate fromthe second and
cannot be treated as forming part of or taking colour fromthe
second category. The legislative intention clearly was to

di stingui sh between the two and create distinct classes of
contunmaci ous behaviour. Interestingly, the Courts in England
have held that the breach of ‘a consent decree of specific
performance by refusal to execute the agreement is punishable
by way of proceedings in contenmpt (see CH G les and

Conpany Ltd. Vs. Mrris and Os. 1972 (1) Al ER 960).

The two deci sions of the Cal cutta and Bonbay Hi gh

Court are limted to the second category of cases mentioned
agai nst Section 2(b) of the 1971 Act. Incidentally, nether of
the decisions held that a violation of breach of any other
terns of a consent order would not amount to contenpt if it
were willful.

We proceed on the basis that no undertaking was given

to Court by the respondents in the consent mnutes and that
therefore there was no question of their violating such
undertaking. The only question is, whether the respondents
could be called upon to answer proceedings in contenpt for

wi Il ful disobedience tothis Court’s orders dated 12th
Decenber 2001 and 8th January 2002.

After the Act canme into force, i'n 1980 this Court was
call ed upon to di spose of an appeal filed under Section 19 of
the Act against a decision of the Division Bench of the Delh
Hi gh Court convicting the appellant under Section 2(b) of the
1971 Act and sentencing himto prison. The case Babu
Ram Gupta V. Sudhir Bhasin 1980 (3) SCC 47, arose out of
a di spute between the partners. The partnership deed
contained an arbitration clause. An applicationwas filed by
one of the parties under Section 20 of the Arbitration Act.
Pendi ng the application, a receiver was appoi nted.. An appea
was preferred fromthis order. A consent order was passed
appointing 'X as the receiver. The appellant was then in
possessi on of the property. He did not hand over possession
of the property to the receiver. An application was filed
all eging that the appellant had conmitted a serious breach of
the undertaking given to the Court to hand over possession
to the receiver. The H gh Court had so found. This Court
construed the consent order and canme to the conclusion that
it did not contain any express direction to the appellant to
hand over possession of the property to the receiver It was
hel d that no undertaki ng had been given by the appel lant at

all. The Hi gh Court had proceeded, according to this Court,
erroneously by inplying an undertaking fromthe consent
order itself. In that context, this Court said:

"There is a clear-cut distinction

bet ween a conpromni se arrived at

bet ween the parties or a consent

order passed by the Court at the

i nstance of the parties and a cl ear
and categorical undertaking given

by any of the parties. 1In the forner,
if there is violation of the
conprom se or the order no
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guestion of contenpt of court

arises, but the party has a right to
enforce the order or the conproni se
by either executing the order or
getting an injunction fromthe
court."

The Court then considered various consent orders

whi ch coul d not base proceedings for contenpt if the consent
order were violated. Thus for exanple, a decree for paynent
of nmoney if not conmplied with could not found an action for
contenpt. Simlarly the allocation of certain property to a
party by consent would not give rise to proceedi ngs of
contenpt if possession of property was not given to that
party. The Court was of the view that:

"I'n the absence of any express
undert aki ng given by the appel lant
or any undertaking incorporated in
the order inpugned, it will be
difficult to hold that the appellant
willfully disobeyed or committed
breach of such an

undert aki ng\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005. 1f we were to hold that
non- conpl i ance of a conpromni se
decree or consent order anounts to
contenmpt of court, the provisions of
the Code of Civil Procedure relating
to execution of decrees nmay not be
resorted to at all. In fact , the
reason why a breach of clear
undertaking given to the court
amounts to contenpt of court is

that the contemmer by meking a

fal se representation to the court
obtains a benefit for himself and if
he fails to honour the undert aking;
he plays a serious fraud on the
court itself and thereby obstructs
the course of justice and brings into
di srepute the judicial institution.
The sane cannot, however, be said

of consent order or a conprom se
decree where the fraud, if any, is
practiced by the person concerned
not on the court but on one of the
parties. Thus, the offence
conmtted by the person concerned

is qua the party not qua the court,
and therefore, the very foundation
for proceeding for contenpt of court
is conpletely absent in such case."

The appeal was accordingly allowed and the order passed

under Section 2(b) Act set aside.

The question which was before the Court in Babu Ram

Gupta’'s case was limted to the issue whether the appellant

had gi ven any undertaking to the Court, either expressly or
inmpliedly, which he had violated. In other words it was limted
to the second category of cases nentioned under Section 2(b)

of the Act. The Court was not call ed upon to deci de whet her
there was any contunaci ous conduct as envi saged by the first
category of cases under that Section. The observations made
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in that regard, are strictly speaking, obiter. The Court was not
call ed upon to consider nor did it construe the | anguage of
Section 2(b) of the Act. |If we were to accept the observations of
the Court as an enunciation of the law, it would run contrary

to the express | anguage of the statute. As we have earlier

noted, the section itself provides that willful violation of any
order or decree etc. would tantanount to contempt. A
conprom se decree is as much a decree as a decree passed on

adjudication. It is not as has been wongly held by the
Calcutta High Court in Nisha Kanto Roy Chowdhury (supra)
nmerely an agreenent between the parties. |In passing the

decree by consent, the Court adds its nandate to the consent.
A consent decree is conposed of both a command and a
contract. The Bonbay Hi gh Court’s view in Bajrangl al
Gangadhar Khenka (supra) correctly represents the |aw that
a consent decree is a contract with the inprimtur of the
Court. ’lInprimatur’ means 'authorized or ’'approved . |n other
words by passing a decree in terns of a consent order the
Court authorizes and approves the course of action consented
to. Mor'eover, the provisions of Order 23 Rule 3 of the Code of
Cvil Procedure requires the Court to pass a decree in
accordance with the consent terns only when it is proved to
the satisfaction of the court that a suit has been adjusted
wholly or in part by any lawful agreenent

Al'l decrees and orders are executabl e under the Code of
Cvil Procedure. Consent decrees or orders are of course also
execut abl e. But nerely because an order or decree is
execut abl e, would not take away the Courts jurisdiction to
deal with a matter under the Act provided the Court is
satisfied that the violation of the order or decree is such, that
if proved, it would warrant punishnment under Section 13 of
the Act on the ground that the contenpt substantially
interferes or tends substantially to interfere with the due
course of justice. The decisions relied upon by the
respondents thensel ves hold so as we shall subsequently see.

In such circunstances it would neither be in consonance
with the statute, judicial authority, principle or logic to draw
any distinction between the willful violation of the terms of a
consent decree and willful violation of a decree which is
passed on adjudication. The decision in Baburam Gupta’s
case nust, therefore, be limted to its own peculiar facts:

Rita Markandeya Vs. Surjit Singh Arora (1996) 6 SCC

14, which was al so been relied upon by the respondents to
urge that the present application for contenpt was not

nmai nt ai nabl e, related to proceedings for eviction. The
respondent, who was the tenant had been directed to vacate
the tenanted prem ses. Hi s appeal before this Court was
di sm ssed. While dismssing the appeal the Court recorded: -
"However, as agreed to by both the

| ear ned counsel, time to hand over

vacant possession to Snt. Rita

Mar kandey is granted till

31.3.1995. This shall be subject to

the usual undertaking to be filed by

the appellant-tenant within four

weeks from today."

The respondent did not file the undertaking. He also did

not vacate the tenanted prem ses by the agreed date. The

| andl ord-appellant then filed a petition alleging that the
respondent had commtted contenpt of court by gaining tine
fromthe Court to vacate the prenises only to file an

undert aki ng and thereafter refusing to file the undertaking.

The Court found, on an interpretation of its order, that the
court had not itself passed any order fixing the tine. In terns
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of the agreenent between the parties the tine had been fixed
and the Court had only "enbodied the terns of the agreenent
so arrived at." Therefore, it was held that the respondent could
not be held liable for contenpt of that order
The respondents herein have however, relied upon the
foll owi ng passage in the judgnent claimng that the same
supported their contention:-
"Law is well settled that if any party
gi ves an undertaking to the court to
vacate the premni ses fromwhich he is
liable to be evicted under the orders
of the court and there is a clear and
del i berate breach thereof it anmounts
to civil contenpt but since;, in the
present case, the respondent did not
file any undertaki ng as envisaged in
the order of this Court the question of
his being puni shed for breach
t hereof does not arise. However, in
our considered view even in case
where no such undertaking i's given,
a party to a litigation may be held
liable for such contenpt if the court
is induced to sanction a particul ar
course of action or inaction on the
basis of the representation of such a
party and the court ultimately finds
that the party never \intended to act
on such representation or such
representati on was false.”

Thi s passage is an exposition of the law relating to the

second category of cases covered by Section 2(b) of the Act. It
does not seek to be an exposition of thelawrelating to the first
category of cases at all

The next decision relied upon by the respondents is the
decision of this Court in Bank of (Baroda Vs. Sadruddin

Hasan Daya & Anr. 2004(1) SCC 360. The petitioner in that

case had filed a suit against the respondents for recovery of
noney. The suit was di sposed of by consent and a decree was
passed i ncorporating the consent terns. The consent terns
inter alia, provided for paynent of the decretal amount -in

i nstal nrents. Pending the clearance of the decretal anbunt the
respondents undertook not to sell, nortgage, alienate,

encunber or charge sonme of its properties. Another creditor
also filed the suit against the respondent for recovery of a
certain ampunt. This second suit was al so di sposed of by
consent and a decree passed in ternms of the consent order

Like the first decree the decreed anpbunt was to be satisfied in
i nstal nents and pendi ng satisfaction of the decree, the
respondents undertook to the Court not to alienate,

encunber, or create third party rights or part with possession
of the sane properties which had already forned part of the
undertaking in the first decree. The respondents defaulted in
maki ng paynent of the instal nents under the first decree.

The petitioner put the decree into execution. It also filed a
contenpt petition alleging that the second consent decree

viol ated the undertaking given in the first decree. The Court
found that by placing the same property under attachnment in

the second decree the respondent had intentionally and
deliberately acted in breach of the undertaking given to the
Court in the first consent decree. The Court approved the
statement of the |law by the Bonbay Hi gh Court in Bajrangla
Gangadhar Khenka & Anr. Vs. Kapurchand Ltd. (supra).
Significantly, the Court al so said:
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"The violation or breach of the
undert aki ng whi ch becone part of

the decree of the court certainly
anmounts to contenmpt of court,
irrespective of the fact that it is open
to the decree-hol der to execute the
decree. " (Enphasi s added)

This decision reinforces our view of the law. It does not

in any way run contrary to our opinion as expressed earlier on
the interpretation to be put on Section 2(b) of the Act. On the
ot her hand the Court repelled the subm ssion of the

respondents that the petitioners remedy lay in executing the
decree in the follow ng words: -

" The fact that the petitioner can

execute the decree can have no

bearing on the contenpt conmitted

by the respondents.”

The decision in R N Dey and Anr Vs. Bhagyabati

Pramani kK & Ors2000(4) SCC 400, also relied upon by the
respondents, disposed of an appeal filed froman order
directing the appellants to deposit certain amounts of noney
towar ds conpensati on noney payable in respect of |and

acqui sition proceedings. The directions were given while

di sposi ng of contenpt’ proceedings initiated by the respondent
after the Court had accepted the unqual ified apol ogy tendered
by the appellants. . The appellants urged that instead of filing a
contenpt application, the respondent shoul d have proceeded
with the execution of the decree or award nade in the |and
acqui sition proceedings. . The Court said that:-

"\ 005 the weapon of contenpt is not to

be used in abundance or m sused.

Normal Iy, it cannot be used for

execution of the decree or

i mpl enent ati on of an order for

which alternative remedy in law.is

provided for. Discretion given to the

court is to be exercised for

mai nt enance of the court’s dignity

and maj esty of law "

Furthernore, it has also said that: -
"\ 005 the decree-hol der, who does not
take steps to execute the decree in
accordance with the procedure
prescribed by law, should not be
encour aged to i nvoke cont enpt
jurisdiction of the court for non-
sati sfaction of the noney decree."

Having regard to the facts of the case the Court felt that

the contenmpt proceedi ngs shoul d not have been resorted to

and that in any case since the unconditional apol ogy has been
tendered and accepted by the appellant further proceedings
shoul d have been dropped.

As we read the decision, its ratio runs counter to the

subm ssi on of the respondents, namely, that the contenpt

would not lie if the decree or order is executable. Utimtely,
the matter is one of the Court’s discretion having regard to the
facts of the case. As we have said the fact that a decree is
execut abl e does not take away the Court’s jurisdiction in

cont enpt .

In the present case, the consent terms arrived at between
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the parties was incorporated in the orders passed by the Court
on 12th Decenber 2001 and 8th January 2002. The decree as
drawn up shows that order dated 8th January, 2002 was to be
"punctual |y observed and carried into execution by al

concer ned". A violation of the terms of the consent order
woul d anmount to a violation of the Court’s orders dated 12th
Decenber 2001 and 8th January 2002 and, therefore be

puni shabl e under the first |linb of Section 2(b) of the Contenpt
of Courts Act, 1971. The question whether the respondents
shoul d not be held guilty of contenpt because of any earlier
confusion in the law reflected in the case of Babu Ram Gupta
(supra), is a question which nmust be left for decision while
di sposing of the contenpt petition on nerits. It may be
argued as an extenuating or mtigating factor once the
respondents are held guilty of contenpt. The subnission
does not pertain to the maintainability of the petition for
contenpt. The prelimnary objection raised by the
respondents regardi ng-the non-maintainability of the petition
for contenpt is, for the reasons stated, dism ssed

The issue as to whether the respondents have in fact

acted in violation of the terns of the consent order will now
have to be decided on nerits. ~ Let the matter be listed for this
purpose. Costs of this petition will be costs in the contenpt

petition.




