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The Judgnent of the Court wad delivered by

BANERJEE, J. The validity of the Constitution (72nd Amendnment) Act, 1992 is
the core question in this wit petition and pertains to the issue of
reservation. The Constitution (72nd Anmendnent) Act, 1992 introduced a
further sub-Article (3B) to the existing Article 332, which the |earned
Advocat e appearing in support of the petition has contended, runs counter
to the constitutional requirenent of popul ati on based representation for
the peopl e and proportional reservation for the Schedul ed Castes and
Schedul ed Tribes in the Legislative Assenblies of the States. It would be
conveni ent, however, to advert to the relevant extracts of Article 332 at
this juncture and the sane reads as bel ow

"332. Reservation of seals for Scheduled Castes and Schedul ed Tribes in the
Legi sl ative Assenblies of the States.-(1) Seats shall be reserved for the
Schedul ed Castes and the Scheduled Tribes, [except the Scheduled Tribes in
the aut onomous districts of Assan], in the Legislative Assenbly of every
State.

(2).,

(3) The nunber of seats reserved for the Schedul ed Castes or the Schedul ed
Tribes in the Legislative Assenbly of any State under clause (1) shal

bear, as nearly as may be, the sanme proportion to the total nunber of seats
in the Assenmbly as the popul ation of the Schedul ed Castes in the State or
of the Scheduled Tribes in the State or part of the State, as the case my
be, in respect of which seats are so reserved bears to the total population
of the State

(3B) Notwi thstanding anything contained in clause (3), until the

readj ustment, under article 170, takes effect on the basis of the first
census after the year 2000, of the nunber of seats in the Legislative
Assenbly of the State of Tripura, the seats which shall be reserved for the
Schedul ed Tribes in the Legislative Assenbly, shall be, such nunber of
seats as bears to the total nunber of seats, a proportion not |ess than the
nunber, as on the date of comng into force of the Constitution (Seventy
second Amendment) Act, 1992, of nenbers bel onging to the Schedul ed Tri bes
in the Legislative Assenbly in existence on the said date bears to the
total nunber of seats in that Assenbly."

As indicated above, the sub-Article (3B) stands incorporated in the
Constitution by the above noted Act of 1992 with effect from 5th Decenber,
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1992. It is this incorporation, which stands chall enged on the ground that
the sane negates the proportional reservation on the basis of population
based representation enbodied in sub-Article (3) being the key factor of
the constitutional schenme of denocracy, social and political equality
together with social and political justice, which by thenmselves formthe
basi c features of the Indian Constitution.

The core issue raised in the matter stands out thus to be the
constitutional validity of the effort of the Parlianent to provide for
reservation of seats for Scheduled Tribes in the Tripura Legislative
Assenbly on a basis other than the proportion, which the popul ati on of the
Schedul ed Tribes in the State bears to the total popul ation of the State,
as woul d be evident fromsub-Article (3B) herein before noticed. It has
further been contended that the newy introduced basis is the basis of the
proportion which the nunber of nenbers belonging to the Schedul ed Tribes in
the Legislative Assenbly in existence on the date of commencenent of the
Constitution Arendment bears to the total number of seats in that Assenbly
as on that date. The counter affidavit filed by respondent No.|l (Union of

I ndia), however, renders a factual support to the subm ssion of the
petitioners which inter alia records that 17 out of 60 seats were reserved
for Schedul ed Tribes on the basis of their percentage in the popul ation of
the State. In addition to the 17 seats reserved for the Schedul ed Tri bes,
three open seats werealso held by the tribal menbers and having regard to
this position, agreenment was reached to the demand of reservation of 20
seats held by the Schedul ed Tri bes, which was, however, intended to freeze
till 2000 AD. In the bye-election in June 1991, Snt. Bi bhudevi, a Schedul ed
Tri be Menmber of the Legislative Assenbly holding a general seat in the
Tripura Legislature was selected to the Lok Sabha and thus reducing the
nunber of seats held by the tribals to 19 in the Assenmbly. This enhancenent
thus of two seats (from 17 to 19) has been the resultant effect for
bringi ng about a satisfactory settlenent of the problens of Tribals in the
State of Tripura and for restoring peace and harnony in the State. It is on
record before this Court that Menorandum of Settlement on Tripura conmonly
known as "TNV Accord" was signed on 12t h-August, 1988 by the
representatives of the Central Government, State Governnent of Tripura and
Tripura National Volunteer for bringing in a satisfactory settlement of the
problens of tribals in Tripura and for restoration of peace and anmity in
the areas where the prevailing condition could not but be ascribed to be a
di sturbed one and the insertion of sub-Article (3B) in Article 332 is in

i mpl ement ati on of the Menorandum of Settlenment as noticed above and thus
for the benefit of the people of the State w thout of fending, as has been
contended by M. Additional Solicitor General, any of the constitutiona
safeguards for less in breach of the basic features to the I'ndian
Constitutional Schene.

VWiile M. Cupta, |earned Advocate in support of the petition contended that
the rational e behind the reservation of such nunmber of seats for SCs and
STs cannot be doubted in order to enable the latter to have a role to play
in the governance of the State but the reservation being influenced by
consideration or ciriteria other than the proportion to the popul ation of
SCs and STs in the State to be totally deleterious to the basic features of
the Constitution.

For purposes of disposal of the matter, it is not necessary to go into the
| arger question of violation of basic features of the Constitution and it
woul d be our prinmary consideration to see as to whether in view of the
transi ent nature of sub-Article (3B) of Article 332, its constitutiona
validity can be sustained. The foll owi ng sub-paragraphs woul d detail out
our views in the matter.

Sub-Article (3B) first contains a time Ilimt which records "until the re-
adj ustment, under Article 170, takes effect on the basis of the first
census after the year 2000° and the second part has its relevance in the
"nunber of seats as bears to the total nunber of seats, a proportion not
| ess than the nunmber, as on the date of conming into force of the
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Constitution (Seventy-second Anendnent) Act, 1992' and the third part of
the sub-Article 'of nmenbers belonging to the Schedul ed Tribes in the
Legi sl ati ve Assenbly in existence on the said date bears to the tota
nunber of seats in that Assenbly’, (emphasis supplied).

Sub-Article (3B) thus stands out to be in different terms as conpared to
sub-Article (3) since the latter provision (sub-Article 3) provides for a
proportional reservation in keeping with the proportion of their population
inthe State to the total population of the State.

The question thus to be asked is : as to whether the provision introduced
by the Amendment Act of 1992 (sub-Article 3B), can be treated to be an
insertion so as to whittle-down the provisions of sub-Article (3) of
Article 332. In the view we have expressed it is not necessary for us to
deal with the question as to whether proportionality in reservation in
keeping with the proportion of the population of the reserved category in
the State to the total population of the State is a basic structure of the
Constitution. Incidentally, Articles 82 and 170(3) have been taken recourse
to in support of the contention of the basic structure being violated by
reason of the anendnment in sub-Article (3B) of Article 332 of the
Constitution. The | everage given by constitutional mandate by reason of

i nclusion of the words 'readjusted by such authority and in such nmanner as
parliament may by | aw determ ne’ (enphasis supplied) depicts the intent of
the Parliament as to its true effect. It is an enabling provision for

adj ustment of seats in accordance with the need of the situation. This

aut horisation as contained in Articles 82 and 170 stands out to be an
enabl i ng provision for incorporating sub-Article (3B) under Article 332. Be
it noted that proportionality though mainly dependent upon the basis of
popul ation but it cannot always be done with arithmetical precision and
mat hemati cal nicety. The provision incorporated 'as the Parlianent may by
| aw determ ne’ stands out to be an enabling provision to neet the

exi gencies of Constitution. It is in this context the observations of this
Court in R C. Poudval v. Union of India and O's., [1994] Supp. 1 SCC 324
may be of some relevance and we deemit to be apposite. The Constitution
Bench of this Court in paragraph 126 stated:

"An exam nation of the constitutional schene would i'ndicate that the
concept of 'one person one vote' is in its very nature considerably

tol erant of inbal ances and departures froma very strict application and
enforcenent. The provision in the Constitution indicating proportionality
of representation is necessarily a broad, general -and | ogical principle but
not intended to be expressed with arithnetical precision. Articles 332(3-A)
and 333 are illustrative instances. The principle of mathematica
proportionality of representation is to a declared basic requirenment in
each and every part of the territory of India. Accomopbdati ons and
adjustrents, having regard to the political maturity, awareness and degree
of political developnent in different parts of India, mght supply the
justification for even non-el ected Assenblies wholly or in part, in certain
parts of the country. The differing degrees of political devel oprment and
maturity of various parts of the country, may not justify standards based
on mat hematical accuracy. Articles 371-A a special “provision in respect of
State of Nagal and, 239-A and 240 illustrate the permssible areas and
degrees of departure. The systenmic deficiencies in the plentitude of the
doctrine of full and effective representati on has not been understood in
the constitutional philosophy as derogating fromthe denocratic principle.
I ndeed, the argunent in the case, in the perspective, is really one of
violation of the equality principle rather than of the denocratic
principle. The inequalities in representation in the present case are an

i nheritance and conpul sion fromthe past. Historical considerations have
justified a differential treatnment."”

It may be noticed that Tripura National Volunteer (TNV), through their
letter dated the 4th May, 1988, addressed to the Governor of Tripura and
signed by Shri Bijoy Kumar Hrangkhawl , stated that keeping in viewthe
solution of problens through negotiations, TNV have deci ded to abjure
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vi ol ence, give up secessionist demand and to hold negotiations for a
peaceful solution of all the problens of Tripura within the Constitution of
India. The TNV al so furnished its bye-laws, which conformto the laws in
force. On this basis a series of discussions were held with representatives
of TNV. As regards reservation of seats in the Tripura Legislative Assenbly
for tribal, the records depict the foll ow ng:

"Wth a viewto satisfy the aspirations of tribals of Tripura for a greater
share in the governance of the State, legislative neasures will be taken

i ncl udi ng those for the enactment of the Bill for the amendment of the
Constitution. The Constitutional amendnents shall provide that
notw t hst andi ng anything contained in the Constitution, the nunmber of seats
in the Legislative Assenbly of Tripura reserved for Schedul ed Tri bes shal
be such nunber of seats as hears to the total nunber of seats, a proportion
not | ess than the nunber, as on the date of coming into force of the
Constitutional anmendnent, of nmenbers bel onging to the Schedul ed Tribes in
the existing Assenbly bears to the total nunber of seats in the existing
Assenbly. The Representation of the People Act, 1950 shall al so be anended
to provide for reservation of 20 seats for the Scheduled Tribes in the
Assenbly ‘of “Tri pura. However, the amendnents shall not affect any
representationin the existing Assenbly of Tripura until the dissolution."

It is on this factual backdrop, the anendnent in 1992 was introduced does
it violate any of the constitutional mandate? The answer, however, in our
vi ew cannot but be/in the negative. 'Parlianment may by |aw deternmine’ in
Articles 82 and 170 ought to be attributed its proper meani ng and upon
consi deration of the words used and the neanings to be attributed thereon
we cannot thus possibly | end concurrence to the subnissions in support of
the petition by reason of the transient nature of incorporation since
Article 332 (3B) specifically readers to until the readjustment on the
basis of first census after the year 2000. I n our view, no exception can be
taken for incorporation of such a transient provision: Tenmporary measures
shal | have to be taken for social goal and for the benefit of the country
as deenmed expedient. The Parlianent is the authority to understand and
appreci ate the need of the situation and in its wi sdom has incorporated the
amendment as envisaged in Article 332(3B). Thus it can neither be said to
be violative of nor be said to beeven of infraction of any constitutiona
nmandate. The felt need of the society of a trouble free Tripura State
stands out to be effected and thus need not detain us 'any further to cone
to a conclusion of its constitutional validity. It is to bring forth and
continue with the object of the Constitution social, econom c and politica
justice of the people of India.

Two other contentions need a brief reference as well. The first being that
to further effectuate the 72nd Anendnent Act, anendnents were also carried
out by Act No. 38 of 1992 in the Representation of People Act, 1950 by
inserting in Section 7 thereof, a new sub-Section being sub-Section (I1C
wherein as many as 20 seats were reserved for the Schedul ed Tribes in the
Legi sl ative Assenbly of Tripura. It has been contended that both the
Constitution (72nd Anendnent) Act, 1992 and the anendnment in the
Representati on of People act (Act No. 38 of 1992) were passed by the Lok

Sabha as well as the Rajya Sabha on the same day, i.e., on 3rd Decenber,
1992 and the Presidential Assent was i medi ately obtained thereon on the
very next day, i.e., 4th Decenber. 1992 so as to make the enforcenment of

both the provisions commencing from5th Decenber, 1992.

Admittedly, there was sone hurry-but whether that in any way denounce the
effort on. the part of the Parlianent to bring about a peaceful solution by
i mpl enenting the accord-the answer cannot also but be in the negative. As
noti ced above, the social goal and social benefit ought to be the criterion
for the | awnakers and having due regard to the existing situation and the

i mpendi ng el ection, the Parlianment has passed a legislation with expedition
and obtai ned Presidential assent thereon i mediately and as such no notive
nei ther any nual afi des can be ascri bed.
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The only other issue raised by way of an alternative subnmission to the

ef fect that even assunming that the Constitution (72nd Amendnent) Act is
valid, the provision nade by Act No. 38 of 1992 in sub-Section (1C) of
Section 7 of the Representation of People Act still ultra vires the anended
Article 332 (3B) itself-we are, however, not inclined to go into this issue
since the point has only been raised fromthe Bar w thout even any mention
thereof in the petition itself.

On the wake of the aforesaid, we do not find any nmerit in the petition. The
same is thus dism ssed without, however, any order as to costs.

K K T.
Petition di sm ssed.




