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PETI TI ONER
DELH CLOTH & GENERAL M LLS CO LTD.

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT18/10/1978

BENCH

ACT:

U P. Agricultural I'nconme tax Act, 1948-5. 6(1) scope of
- Assessee given option to select one of the two alternative
met hods of conputation of agricul tural i nconme- Option
exercised . with “the return changed when filing revised
return-If 'perm ssible.

HEADNOTE

Section 6(1) of the U P. Agricultural Income tax Act,
1948 gives an option to an assessee to select one of the two
alternative nethods of conputation of agricultural incone as
provided in s. 6(2), whichever is nore -advantageous to him
Such option is required to be indicated along wth his
return subm tted under S. 15 of t he Act .

VWhile submtting its return for the _assessnent year
1954-55 the assessee chose the option to be assessed under
s. 6(2) (b) of the Act. It later submitted a revised return
under s. 15(4) but stuck to the option to be assessed under
s. 6(2) (b) . The assessing authority, notw thstanding the
filing of these two returns by the assesses, called upon it
to file a return of the inconme conmputed under s. 6(2)(a).
Thereafter the assessing authority served a notice on the
assesses requiring it to produce evidence in support of it
return. After the assesses produced the required evidence,
the assessing authority issued a notice to the effect that
certain income escaped assessnent —and called for its
objections, if any. The assesses asked for inspection of
records; but it was refused. At the instance of the assesses
the Revision Board directed true assessing authority to
permt inspection of the record. After inspection of the
record he assesses filed a fresh (third) return. At this
stage the assesses preferred the nethod of conputation of
i ncomre provided under s. 6(2)(a) instead of s. 6(2)(b) which
it chose earlier.

Wt hout deciding the question as to whether the
assesses was entitled to change the option, thetassessing
authority made a best judgnent assessnent under s. 6(2)(b).
On appeal the Conmi ssioner directed the assessing authority
to first decide the question relating to change of option
wher eupon the assessing authority held that the assesses had
no right to change its earlier option. On further appeal the
Revi si on Board uphel d the order of the assessing authority.

In the assessee’'s wit petition challenging the order
of the assessing authority a single Judge of the Hi gh Court
held that it was open to the assesses to change its option
at the time of filing a subsequent or fresh return. But the
Di vi sion Bench was of the view that the assesses had no
right to change its option.

Inits appeal the assessee contended before this Court
that (1) it is open to the assessee to change its option not
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nerely every vyear but during the year by filing a fresh
return or a revised return provided it is done before tho
assessment is conpleted (2) although the assessee filed its
first return and the

110

revised return, the assessing authority issued a notice
under 8. 15(3) along with a statenent of provisiona
estimate conmputed in accordance with s. 6(2) (a) pursuant to
which the assessee filed the third return exercising the
option for conputation in accordance with s. 6(2) (a) and,
therefore, the assessing authority had to make the
assessment in accordance with s. 6(2) (a) and (3) in any
event since the assessing authority had proceeded to nake a
best judgnment assessnent under s. 16(4) it had no option but
to make the assessnment with due regard to the provisiona
estimate served wunder s. ~15(3B) notw t hstandi ng any option
exerci sed under s. 6(1) of the Act.

Al l owi ng the appeal s,

N

HELD: The Division Bench of the H gh Court was wong in
hol ding that —when once the option is exercised by an
assessee by filing the requisite declaration he will have no
right to change the option by filing a fresh return or
revised return before the assessnment is made for that year
[121 C

1. Whatever restrictions had been inposed on the change
of option by the original proviso to-s. 6(1) had been
renoved and the concept of "first return’ was deleted from
r. 5 That being so, the expression "his return of incone"
occurring in r. S would apply to-any of returns contenplated
under s. 15, In fact r. 5 is obligatory and makes it
i ncumbent upon an assessee to file, along with his return
a, declaration indicating his option under s. 6(1). The
exercise of such option. including a change of ‘option
indicated in the declaration filed along with a subsequent
return or a fresh return or arevised return, will be valid
provided the return itself is validly submtted. [120 G H]

2. If the return was filed under s. 15(4), then in
order to avail of the change of the option the assessee will
have to showthat it was really a revisedreturn in the
sense that the sane had been filed because of a wong
statenment discovered in the wearlier returns: Cearly the
third return was filed in response to) the notice issued by
the assessing authority under s. 15(3). This return was
rejected by the assessing authority not on the ground that
it had been filed beyond time but on the ground that the
assessee had no right to change its option which suggests
that the return was treated by the assessing authority as
having been filed within time but was rejected on nerits
hol ding that the assessee was not entitled to change its
option. Therefore the third return was not a revised return
under s. 15(4) but a fresh return filed within tine in
response to the notice wunder s. 15(3) and as such the
assessee was entitled to change its option and have the
conputation nade in accordance with s. 6(2) (a). The fact
that the assessee had produced cone evi dence in pursuance to
the notice in relation to its earlier returns or that it
took inspection of the records cannot and does not anount to
acqui escence or waiver of its right to file a declaration
indicating its option afresh along with the return validly
filed in response to the notice under s. 15(3) of the Act.
[121 F-G 122D; G H

3. Moreover, irrespective of whatever option m ght have
been exercised by the assessee the best judgnment assessnent
has to be made by the assessing authority by having due
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regard to the statenent of provi sional estimte of
agricultural incone nmde in accordance with s. 6(2) (a).
Under s. 16(4) whenever the assessing authority proceeds to
make the assessnment the sane is required to be made "with
due regard to the statenent, if any, sent under

111

s. 15(3-B) notwithstanding any option exercised under s.
5(1)." The schene of s. 16(4) clearly shows that in regard
to the best judgnment assessnment there is nothing sacrosanct
about the option exercised by the assessee under s. 6(1);
equally it can be said that in regard to the assessments
ot her that best judgment assessnments under the scheme of s.
15 there is nothing sacrosanct about tho particul ar option
previously exercised by the assessee and he need not be held
bound by it provided he changes the option by filing a
subsequent or a fresh or arevised return in accordance with
the applicable provisions in s:. 15. So far as the assessing
authorityis concerned such option, whether original or
subsequent, woul d be binding onit. [124F;, H|

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal Nos. 1249 of
1968 and 1946 of 1972.

Fromthe Judgnent and order dated 27-9-1965 of the
Al | ahabad Hi gh Court in Special Appeal No. 95/62.

V. S. Desai and Raneshwar Nath for the Appellant (In CA
1946/ 72) .

G N Dikshit and O P. Rana for the Respondent in C A
1946/ 72. D

The Judgrment of the Court was delivered by

TULZAPURKAR, J.- These appeals by certificate under
Art. 133(1) of the Constitution raise an inportant question
whet her an assessee having once -exercised the option
regarding the nethod of conputation of his agricultura
income by filing the requisite declaration along- wth his
return is entitled to change the option under ‘the UP
Agricultural Income Tax Act, 1948 ?

The appel | ant - assessee (The Del hi- Coth and  Genera
MI1ls Conpany Limted, Delhi) is a conpany registered under
the I ndian Conpanies Act and has certain agricultural farns
at Daural a in Merut District from which it _derives
agricultural income chargeable to levy of agricultura
i ncome-tax and super tax under s. 3 of the U P. Agricultura
| ncome- Tax Act, 1948 (hereinafter called 'the Act’). Section
6(2) of the Act provides tw alternative methods of
conput ati on of agricultural income, (a) Rental nethod
(multiple of Annual Rental incone) nmentioned in clause (a)
or (b); Produce nethod (subject to deductions) nentioned in
clause (b) and under s. 6(1) an option is given to the
assessee to select one or the other method whi chever nmay be
advant ageous to him Such option is required to be indicated
ill a Declaration in the prescribed FormNo. A l.T.-2 to be
submitted under Rule S of the U P. Agricultural |ncone-tax
Rul es, 1949 alongwith his return under s. 15 of the Act. For
the assessment year 1954-55 a return of the agricultura
income for the relevant previous year ending June 30, 1954
(1361 Fasli) was filed under
112
s. 15(2) of the Act on Novenber 27, 1954 by the appellant-
assessee, returning a net inconme of Rs. 1,06,664. Alongwith
the return a declaration in FormMNo. A l1.T.-2 was also filed
indicating the option to be assessed in accordance with s.
6(2) (b) of the Act. On April 4, 1955 the appell ant-assessee
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di scovering sonme mstake in the said re-turn filed a revised
return under s. 15(4) of the Act showi ng the net incone at
Rs. 98,854 and explaining that the difference was due to
certain further deductions that were clained on account of
expenses, and while filing such revised return the option
unders.s-2 (b) was adhered to. However, notw thstanding the
filing of the aforesaid two returns, one on Novenber 27,
1954 and the revised return on April 4, 1955, on April 7,
1955 the Assessing Authority served upon the appellant-
assessee a notice under s.15(3) requiring the latter to
furnish within period specified in the notice a return in
the prescribed formand verified in the prescribed manner
setting forth its total ‘agricultural incone in the previous
year relevant to the assessnent year 1954-55 and al ongwith
such notice a provisional estimte of the assessee’s.
agricultural income for the previous year (i.e. 1361 Fasli)
conput ed under s.6(2)(a) was also furnished as required by
s. 15(3-B), of the Act; the provisional estimate made in
accordance with s.6 (2) (a) of the Act showed the incone of
the assessee at Rs. 2,07,923/9/-.

It appears that neither the original return filed on
Noverber 27, 1954 nor the revised return filed on April 4,
1955 was found to be correct or conmplete by the Assessing
Authority and, therefore, on April 14, 1955 the Assessing
Authority served a notice under s.16(2) of the Act on the
appel | ant -assessee requiring it to produce evidence in
support of its return; in reply the assessee produced sone
evidence in the formof accounts and vouchers and details of
the various expenses were also supplied. On Septenber 29,
1955, however, another notice was given to the appellant-
assessee stating that its inconme had escaped assessnent to
the tune of Rs. 38,947/- and objections were  invited.
Ther eupon, the appellant-assessee applied for inspection of
the record before the Assessing Authority, but the
application was rejected on Cctober 18, 1955 agai nst which a
revision was filed by the appellant before the Revision
Board and on April 29, 1958 the Board all owed the revision
application and the Assessing Authority was directed to
permt the inspection of the record. Thereupon the appellant
took inspection of the record, but. on Novenber 8, 1958,
being the date fixed for the hearing of the objections, the
appellant filed a fresh return (third return) in respect of
its agricultural income for the self-same previous year
(1361 Fasli) and this was done in response to the notice
dated April 7, 1955 that had been served  upon it by the
Assessing Authority under s. 15(3-B) of the Act and al ong-
113
with this return, which showed the net income of. Rs.
1,79,543/5/9, a declaration in the prescribed Form No.
Al.T.-2 sel ecting t he net hod of conput at i-on. O
agricultural incone wunder s.6(2) (a) was also filed and the
appel l ant prayed that it should be allowed to change the
option and have its income conputed under s.6(2) (a) instead
of under s. 6(2) (b) as previously intimated.

The Assessing Authority wthout first deciding the
guesti on whether the appellant was entitled to change the
option as sought, by its order dated March 27, 1959 nade a
best judgment assessnent in accordance with the method under
s.6(2) (b) of the Act and assessed the appellant’s incone at
Rs. 4,82,231.05 nP on which the tax liability was assessed
at Rs. 2,88,488.46 nP. The appellant challenged the
assessment order ill an appeal to the Conm ssioner who by
his order dated July, 1, 1959 allowed the appeal, set aside
the assessment and remanded the case back to the Assessing
Authority with a direction that he should first dispose of
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the question relating to change of option which the
appel l ant had clainmed he was entitled to have and then make
the assessment in accordance wth law after allowing the
appel l ant an opportunity to | ead evidence in support of its
return. The Assessing Authority thereupon went into the
guestion of change of option and by its order dated Novemnber
17, 1959 held that the appellant had no right to change its
option and that the assessment had to be nmamde in accordance
with s.6(2) (b) of the Act. The appellant went in revision
before the Agricul tural | ncone- Tax Revi si on Boar d
chall enging the said order of the Assessing Authority but
the Revision Board by its order dated January 27, 1960
uphel d the decision of ‘the Assessing Authority. The Board
took the view that an assessee having exercised the option
once in FormNo. A Il.T.-2 filed alongwith the origina
return could not change that option subsequently while
filing another return or revised return under the Act.

By a Wit Petition, being CGvil Msc. Wit No. 1382 of
1960 filed in the Allahabad H gh Court the appellant
chal l enged the validity of the two orders, one of the
Assessing Authority and the other of the Revision Board and
sought a mandamus directing the Assessing Authority to
assess the appellant’s tax liability after conputing its
agricultural income for the relevant  previous year in
accordance with s./6(2)(a) of the Act instead of under
s.6(2)(b) of the Act. The learned Single Judge who heard the
wit petition by his judgnment and order dated Cctober 13,
1961 accepted the contention of the appellant that it was
open to it to change its option with the filing of a
subsequent or fresh return with the result that the inpugned
orders were quashed and he issued a direction to the
Assessing Authority
114
that it shall proceed to assess the appellant-assessee in
accordance with the option expressed by it on Novenber 8,
1958. The respondents preferred an appeal to the Division
Bench of the Hi gh Court being Special Appeal No. 95 of 1962
and the Division Bench allowed the appeal, set ‘aside the
deci sion of the learned Single Judge and restored the orders
passed by the Assessing Authority and the Revision Board. In
its judgnent dated Septenmber 27, 1965, the Division Bench
took the view that the assessee had no right to change the
option.

Initially the appellant preferred an appeal.  to this
Court being Civil Appeal No.1249(NT) of 1968 on the strength
of a certificate issued by the Allahabad Hgh Court under
Art. 133(1)(a) of the Constitution but at the time of the
hearing of that appeal this Court accepted the prelimnary
objection raised by the respondents to the maintainability
of the appeal on the ground that the High Court ~was not
conpetent to grant the certificate under Arts. 133 (1) (a)
in as nuch as the issue before the H gh Court was incapable
of valuation and the order appeal ed against could not come
within the scope of the said provision; this Court,
therefore, revoked the said certificate and sent the case
back to the H gh Court for fresh consideration inasnmuch as
the appellant’s prayer for grant of certificate in the Hi gh
Court was made both under Arts. 133(1) (a) and 133(1) (c) of
the Constitution and directed the H gh Court to consider the
prayer for grant of the certificate wunder the latter
provision. Thereafter the High Court by its order dated
April 18, 1972 granted the certificate under Art. 133(1) (c)
on the ground that the question of law involved was of
substantial inmportance and also of great public inportance
and it is on the strength of such certificate that was
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issued by the High Court that the Cvil Appeal No.1946 (NT)
of 1972 has been filed by the appellant in this Court.
However, in both the appeals the principal question raised
is whether an assessee who has once exercised his option in
regard to the nethod of conputation of his agricultura
income by filing the requisite declaration in the prescribed
FormNo. A I.T.-2 alongwith his first or initial return can
change the option under the Act?

In may be stated at outset that after the judgnent was
delivered by the |earned single Judge of the All ahabad H gh
Court on October 13, 1961 answering the point in favour of
the assessee, the Assessing Authority, since no stay was
obt ai ned during the pendency of Speci al Appeal No. 95 of
1962, proceeded with the assessnent of the appellant on the
basis of that judgnment and  conpleted the assessnent on
Decenber 19, 1962, in accordance with s. 6(2)(a) of the Act
and
115
we are informed at- the Bar that the appellant has paid the
t ax according to that assessnent  order. But after the
reversal of the judgnent. O the |earned Single Judge by the
Di vi sion Bench that assessnent order becane ineffective and
a fresh assessnent order was made on July 30, 1969 in
accordance with the judgment of +the Division Bench by
adopting the nethod of conputation indicated in s.6(2) (b).
Agai nst that assessnment order dated July 30, 1969 the
appel l ant preferred ar. appeal but the sane was dism ssed on
June 23, 1970 and ' a revision against the disnissal of that
appeal is pending before the U/P.~ Agricultural Incone-tax
Board. The position; therefore, wuld be that if the
appel | ant succeeds in these -appeals the assessnent order
nmade against it on July 30, 1969 and which has been
confirmed in appeal on June 23, 1970 and which is the
subj ect-matter of revision before the Board will be rendered
ineffective and the assessment ~order nade against it on
December 19, 1962 will revive and hold the field and the
appel l ant shall be taken to have conplied with the denand
under that order but in case the appellant fails in'these
appeal s the Appellate order dated June 23, 1970 subject to

the result of the revision will beconme operative.
Counsel for the appellant raised two or three
contentions before wus in support of the appeals. In - the

first place he contended that under s. 6(1) of the Act an
option to choose one or the other nethod of conputation of
agricultural incone has been given to the assessee so that
he coul d choose whi chever nethod was advantageous to hi m and
the assessee would be entitled to exerci se such option every
time he files a return, be it the initial or first return or
a subsequent return or a revised return, in regardto his
agricultural incone of any particular previous /year

especially, as Rule 5 of the U P. Agricultural I|ncone- tax
Rul es. 1949 nmkes it incunmbent upon the assessee to file a
declaration in FormA. I.T.-2 indicating his option alongwith
"his return of incone”. He urged that this position becones
all the nore clear if the provisions of the present s.6 and
Rule 5 are considered vis-a-vis the said provisions before
they were anended. Secondly, he urged that in the instant
case in spite of the appellant having filed its first return
of Novenber 27, 1954 and its revised return of April 4,
1955, the Assessing Authority had, served upon it a notice
under s.15(3) alongwith a statenent showing provisiona

estimate of the agricultural incone of the appellant at Rs.
2,07,923-9 annas in accordance with s.6(2) (a) for the
rel evant previous year ending June 30, 1954 (1361 Fasli),
pursuant to which the appellant filed a fresh return on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 14

Novermber 8, 1958 for the said previous year indicating in
t he acconpanyi ng

116

declaration in FormNo. A 1.T.-2 the option for conputation
in accordance with s.6(2) (a) of the Act and, therefore, the
Assessing Authority had to make the assessnent in accordance
with s.6(2)(a) of the Act. Thirdly, he contended that in any
event since the Assessing Authority after the issuance of
the notice wunder s. 16(2) had proceeded to nmake a best
j udgrment assessnent under s.16(4) it had no option but to
make the assessment with due regard to the statenent of
provi sional estimate served under s.15(3-B) notw thstanding
any option exercised under s.6(1) of the Act.

on the ot her hand, counsel for the respondents
supported the view taken by the Division Bench of the Hi gh
Court by contending that the option conferred upon an
assessee by s. 6 is to be exercised in accordance with the
provi sions of the Act and the Rules and the only provision
is that contained in Rule 5 which speaks of a declaration
i ndi cating the option being filed alongwith 'his return of
i ncome’ which could only “be when the assessee filed his
first or initial return-and there is no provision for filing
such a declaration alongwith any subsequent return or
revised return. He urged that only s.15(4) speaks of filing
a revised return which could be done only if the assessee
di scovered any wong statenent in the return previously
filed by himunder sub-s.1 or 2 or~ 3 of s. 15 but a
statement made in such previously filed return does not
becone wong nerely because the assessee had selected the
wong option; in other words, the assessee does not get the
right to file a revised return under s.15(4) nerely because
he wi shes to change the option. He? therefore, urged that in
the absence of any positive provision being contained in the
Act or the Rules conferring uponthe assessee the right to
change the option, the right of the option once exercised
must be held to have becone final. He, further urged that
the aspect whether an assessee will have a right to change
the option by filing a fresh declaration along with a return
filed in response to the notice served under s. 15(3) of the
Act, notwithstanding his having filed a return under s.
15(1) or s. 15(2) and having exercised his option at that
time, was not raised before the H gh Court by the appellant
and as such the appellant should not be permtted to raise
it now inasmuch as there is no material on record to show
that the return filed by the appellant on Novenber 8, 1958
was in response to that notice or was within time specified
in that notice. In any event, he urged that sub-ss. (1), (2)
and (3) d s. 15 are independent provisions and the notice
under s. 15(3) does not give an assessee any right to change
the option. He further wurged that in the instant case the
assessee could be said to have acqui esced in the proceedi ngs
that were taken by the Assessing Authority on the
117
two earlier returns which were filed by him based on
s.6(2)(b) and as such the appellant could not be allowed to
change the option initially exercised by it.

In order to decide the main question that has been
raised in these Appeals it will be necessary to refer to the
provisions of s.6 and Rules S, and 7, as they stood
originally and as they stand now after the anmendnents.
Oiginally s.6, which dealt with conputation of agricultura
i ncomre and conferred an option on the assessee to select one
or the other of the two nethods of conputation nentioned
therein ran thus:

"6. Computation of agricultural incone.-(1) The
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agricultural incone nentioned in sub-clauses (i), (ii)
and (iii) of clause (b) of sub-section (1) of section 2

shall, at the option of the assessee, be conputed m
accordance with clause (a) or clause (b) of sub-section
(2):

Provided that an assessee who has once exercised
his option shall not be entitled to vary the nethod of
conputati on except wth the perm ssion of the Board of
Revenue.

(2) (a) Subject to such deduction in respect of
agricultural calamties as nmay be prescribed, the
i ncomre shall be, deemed to be such mltiple, not
exceeding 71 per «cent, of the rent of the |and
cal cul ated at t he | at est sancti oned rent-rates
applicable to hereditary tenants of simlar class of
soil, as the Board of Revenue may fix for each district
or portion thereof:

Provi ded that the Board of Revenue may direct that
the multiple for calculating income from and newy
brought under cultivation shall for the specified
nunber of years be such lower figure as nmay be
speci fied, or

(b) the incone shall be the gross proceeds of sale
of all the produce of the | and subject to the Foll ow ng
deducti ons:

(Here f ol/l owed sub- cl auses (i) to (xiii)
speci fyi ng the (deduction)

(3) If the assessing authority is satisfied that
the proceeds of sale have not been correctly shown by
the assessee or that any portion of the produce has not
actually been sold, he nmay assess the value of the
produce for purposes or clause (b) of sub-section (1)
of section 2 by deternmining, to the best of his
judgrment. the amount of produce and the market val ue
t hereof "

118
Oiginal Rules S, 6 and 7 of the U P. Agricultural Incone
Tax Rules, 1949, framed under s.44 of the Act ran thus:

"5. An assessee shall, along with his first return
of in cone, file a declaration in Form No.A |l.T.-2
indicating his option under sub-section (1) of section
6.

6. The declaration filed by an assessee under rule
S shall be preserved by the assessing authority in a
separate guard file.

7. Where an assessee desires to vary the nethod of
conput ati on indicated under rule 5, he shall before the
first day of August of the year in respect of which
assessment is to be nade. present an application for
perm ssion in that behalf to the assessing authority
addressed to the Board of Revenue and the forner shal
wi t hout unnecessary delay forward the same together
with such remarks as it may consider proper of the
Board of Revenue for necessary orders."”

It may be stated that the aforesaid provisions came up
for consideration before Division Bench of the Allahabad
Hi gh Court in Kr. Jyoti Sarup v. Board of Revenue, U P.
(Lucknow) and Anr. (1) and justice Mikherji took the view
that "this proviso (neaning the proviso to sub-s (1) of s.
6) nmeans that once and only once during the course of an
assessee’' s "assessable life", can he, unfettered, exercise
the option given to himunder s.6(1) of the Act and that if
once he has exercised his option, he cannot, w thout the
perm ssion of the Board, take the other alternative."
Justice Bind Basni Prasad, the other Menber of the Bench
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observed that "My interpretation of s.6 (1) is that after
the commencenent of the U.p. Agricultural Incone Tax Act, an
assessee has once selected one nethod of conputation of
agricultural income he cannot vary it subsequently in any
year without the perm ssion of the Board of Revenue. The
proviso is not limted inits application to variation of
such nmethod in the course of a year".

Thereafter, the Legislature thought of amending these
provisions. By the Anending Act XVIII of 1954 the aforesaid
proviso to s.6(1) was deleted with effect fromJuly 1, 1954
and an altogether different proviso unconnected with the
option was substituted. By a Notification No. 2590/1-C289-C
53 dated August 29, 1953 the word "first" n occurring
bet ween the words "his" and "return" was deleted from

(1) (1952) 50 Al'l ahabad Law Journal 557.

119
Rule 5 with effect fromthe date of the Notification. Rules
6 and 7 were totally del eted. The amended s. 6 as it stands
today runs thus:

"6. Computation of agricultural incone.-(1) The

agricultural income _mentioned in sub-clause (i), (ii)

and (iii) of clause (b) of sub-section (1) of Section 2

shall, at the option of the assessee, be computed in
accordance with clause (a) or clause (b) of sub-section
(2),

Provi ded that the agricultural incone as aforesaid
for tea gardens shall be conputed in-accordance with
cl ause (b) of 'sub-section (2).

(2) (a) Subject to such deductions in respect of
agricultural calamties as may be prescribed, the
inconme from the land shall be deened t-o be an anmount
equal to its rent nulti plied by such nultiple not
exceeding 12 1/2 as the Land Reformns Conmi ssioner may
fix, and different nultiples nay be fixed for different
districts or portions of district and for different
cl asses of groves and orchards:

Provided that the Land/ Reforns Conm ssioner nay
direct that the nmultiple for calculating incone from
land newly brought wunder cultivation shall /for a
speci fied nunber or years be such |ower figure as my
be prescri bed.

Expl anation.-In this section rent shall be deened
to be an anmount calculated at the latest sanctioned
rent rates applicable to hereditary tenants of the
hi ghest class of soil in the village in the case of
orchards and groves and of simlar «class of “soil in
ot her cases.

(b) the incone shall be the gross proceeds of sale
of all the produce of the | and subject to the follow ng
deducti ons.

(Here fol | oned sub- cl auses (i) to (X))
speci fyi ng the deducti ons)

(3) If the assessing authority is satisfied that
the proceeds of sale have not been correctly shown by
the assessee or that any portion of the produce has not
actually been sold, he nay assess the value of the
produce for purposes of clause (b) of sub-section (1)
of Section 2 by deternmining. to the best of his
judgrment, the amount of produce and the market val ue
t hereof . "

120
The anmended Rule S as it now stands runs thus:

"5. An assessee shall, along with his return of
incone, file a declaration in FormA.1.T.-2 indicating"
his option under sub-section (1) of Section 6."
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The Form No. A I.T.-2 of declaration of the option for
conput ati on of income under s.6 reads thus:

“I'n pursuance of Section 6(1), |I,.. do here by
declare that | have elected the nmethod of conputation
of agricul tural i ncome provi ded by Secti on

6(2)(a)/6(2)(b) and Lave conput ed ny i ncome

accordingly."

It seens to us clear that s. 6 as originally franed
gave an assessee the right to exercise the option
unfettered, only once after the comencenent of the Act if
he once selected one nethod of conputation of agricultura
i ncome he could not vary it subsequently in any year w thout
the permission of the Board of Revenue which was given
absolute discretion to grant or to refuse such perni ssion
At any rate, that was how the original unamended provi sions
were authoritatively interpreted by the Allahabad Hi gh
Court. Relying wupon the deletion of the original proviso to
s.6(1) of  the Act by the Amending Act XVIII1 of 1954 and the
deletion of the word "first" which occurred originally in
Rule S as also the deletion of Rules 6 and 7, counsel for
t he appellant —contended that whatever may have been the
position under the original s. 6 and original Rules 5, 6 and
7, under the anended s.6 read wth the amended Rule 5 it
woul d be clear that there is no restriction on the
assessee's right to change the option and it would be open
to an assessee not nerely to change his option

every year but ‘even to change his option during. the year
by filing a fresh return or a revised return for the sane
year indicating the change in the declaration accompanying
such fresh return or revised return provided, of course, it
is done before the assessnent is conpleted by the Assessing
Authority. In our view, there is considerable force in this
contention for the reason that whatever restrictions had
been i mposed on the change of option by the original proviso
to s.6(1) have been rempved and the concept of "first return
deleted from Rule 5. That being so, the expression "his
return of inconme" occurring in Rule 5 would apply to any of
returns contenplated under s.15 of the Act, nanely, (1) a
return filed in pursuance of the general notice issued and
publ i shed by the Coll ector under s.15(1): (2) a return filed
by the Principal officer of a Conpany under section 15(2)
read with s. 21; (3) a return filed in pursuance of
i ndi vidual notice served upon an assessee by the Assessing
Aut hority under
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s.15(3) and (4) a return or a revised return filed by an
assessee A under s. 15(4), provided that in the first three
cases the returnis filed within tine specified in_ the
notice or the rule or within the extended tine granted by
the Assessing Authority and in the |ast case the revised
return is filed on account of discovery of a w ong statenent
in the previous return and is filed before the assessnent is
conplete. In fact, Rule 5 is obligatory and nakes it
i ncumbent upon an assessee to file along with his return of
income a declaration in FormMNo. A Il.T.2 indicating his
option under s. 6(1) of the Act and as such the exercise of
such option including a change of the option indicated in
the declaration filed along with a subsequent return or a
fresh return or a revised return will be valid provided the
return itself is validly submitted. In this view of the
matter it is not possible to accept the view of the Division
Bench of the High Court that if once option is exercised by
an assessee by filing the requisite declaration along with
his return for a particular year he will have no right to
change his option by filing a fresh return or a revised
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return before the assessnment is nmade for that year

Turning to the factual aspects in the case the main
question that arises is whether the return filed by the
appel | ant on Novenber 8, 1958 was in pursuance of the notice
served by the Assessing Authority upon the appellant under
s.15(3) of the Act or whether it was a revised return filed
under s.15(4) of the Act and his question assunes
significance because it was along with this return that the
assessee had filed a declaration in Form No.Al.T.-2
indicating a change in the option and praying that the
conputation of its agricultural incone should be made in
accordance with s. 6(2) of the Act instead of under
s.6(2)(b) as nentioned in the declarations filed alongwith
two earlier returns dated  Novenber 27, 1954 and April 4.
1955. t is obvious that if the return dated Novenber 5, 1958
was filed wunder s. 15(4) then in order to avail of the
change of the option the appellant will have to show that it
was really a revised return in the sense that the same had
been filed because of a wong statenent discovered in the
earlier returns filed by him~ The Division Bench of the Hi gh
Court G has rightly taken the view that a wong statenent in
the earlier returns does not nmean selection of a wong
option by the assessee; in other words, the assessee does
get the right to file a revised return under s. 15(4) nerely
because he wi shes/'to change the option. Counsel for the
appel | ant, however, contended that the fresh return filed by
the appellant on Novenmber 8, 1958 was not a revised return
under s.15 (4) at all but was a return filed in response to
the notice that was served upon it by the Assessing
Aut hority on April 7, 1955 under

9-817SCl 79
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s.15(3) of the Act. In this behalf -counsel ‘for the
respondent did make a grievance before us that there was no
material on record to show whether, in fact, the return

filed on Novenmber 8, 1958 was in-response to the notice
served under s.15(3) and if so, ‘whether the sane Was filed
within time or the extended tine, if any, granted by the
Assessing Authority. The hearing of the appeal was,
therefore, adjourned to enable both the parties particularly
the Revenue which will be possessing the records to produce
material in that behalf and at the resuned hearing though no
material by way of assessnent re cords of files .in the
custody of the Assessing Authority was produced by the
Revenue, the appellant placed on record a copy of the return
dat ed Novenber 7, 1958 (which was filed on Novenber 8, 1958)
together with a copy of the declaration in~ the Form
No. A 1.T.-2 and the forwarding letter. The forwarding letter
dat ed Novenber 7, 1958 clearly shows that the  return was
filed in response to the notice dated April 7, 1955 served
upon the appellant under s.15(3) of the Act. The said letter
interms referred to the notice dated April 7, 1955 under
s.15(3) as also to the statement of provisional estimte of
agricultural incone for the relevant previous year 1953-54
(1361 Fasli) prepared under s. 6(2) (a) read with s. 15(3-B)
acconpanying the notice and further stated that the
appel l ant had decided, in order to avoid further prolonged
litigation, to accept t he provi si onal estimate of
agricultural incone wunder s. 6(2) (a) (subject only to
necessary corrections as regards area and classification of
soil etc.) and to suffer agricultural incone tax: on that
basis and requested the Assessing Authority to conplete the
assessment in accordance with s. 6(2) (a) of the Act. It is,
therefore, clear that the return filed by the appellant on
Novermber 8, 1958 was in response to the notice served upon
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it by the Assessing Authority under s.15(3). Moreover, the
said return was rejected by the Assessing Authority not on
the ground that it had been filed beyond tinme but on the
ground that the appellant had no right to change its option
which clearly suggests that the return was treated by the
Assessing Authority as having been filed within tine but the
sanme was rejected on nerits holding that the appellant was
not entitled to change its option. It is thus clear that the
return filed by the assessee on Novenber 8, 1958 was not a
revised return wunder s.15 (4) but a fresh return filed
within time in response to notice under s.15(3) served upon
it by the Assessing Authority and as such the appell ant was
entitled to change its ‘option and have conputation of its
agricultural incone nmde in accordance with s.6(2) (a) of
the Act. The fact that the appellant had produced sone
evidence in pursuance of ~notice received under s.16(2) in
relation to its earlier returns or that it took inspection
of the records of the Assessing Authority can-
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not and 'does not- anmount to - acqui escence or waiver of its
right to filea, declaration indicating its option a fresh
long with the return validity filed in response to the
noti ce served under s. 15(3) of the Act.

Apart fromthe aforesaid position there is yet one nore
aspect to which we would like to refer in relation to the
guestion raised before us in these appeals and that arises
in view of the provisions of s.16(4) of the Act under which
the Assessing Authority makes its best judgment assessnent.
In this connection ss.15(3), 15(3-B) and 16(4) the Act wll
have to be considered together. Section 15(3) runs thus:

"15(3) In the case of any person whose tota
agricultural incone is, in the opinion of the assessing
authority. such amount as to render such person |iable
to paynent of agricultural income-tax in any year, he
may serve in hat year . a notice in the prescribed form
requiring such person to. furnish within such period,
not being less than thirty days as may be specified in
the notice, a return in the prescribed form and
verified in the prescribed manner setting  forth

(alongwith such other particulars as may be provided

for in the notice), his total agricultural incone

during the previous year

Provided that the assessing authority may in his

di scretion extend the date for delivery of the return."
Section 15(3-B) runs thus:

"15(3-B) Alongwith the notice wunder sub-section

(3) the assessing authority shall send a  statenent

showing a pro visional estimate of the agricultura

income which in his opinion accrued to the -person
during the previous year. The estinate shall be
prepared in accordance with the provisions “of clause

(a) of sub-section (2) of Sec ion 6 and be in such form

and contain such particulars as may be prescribed."

In the instant case, as we have said above, notice under
s.15(3) was served by the Assessing Authority upon the
appel l ant and as required by s.15(3-B), alongwith the notice
the Assessing Authority had sent a statement showing the
provi sional estimate of the agricultural income which inits
opi nion accrued to the appellant during the previous year
1953-54 which estimate was prepared in accordance with the
provisions of s. 6(2) (a). Admttedly, the change of opinion
sought to be exercised by the appellant was denied to it by
the Assessing Aut hority and the Assessing Aut hority
proceeded with the assess-
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ment of the agricultural income of the appell ant-assessee in
accordance with s.6(2)(b). Admittedly further, the Assessing
Authority had issued a notice under s.16(2) requiring the
appel l ant to produce evidence in support of its earlier
returns. On Septenber 29, 1955 the Assessing Authority
served a further notice wupon the appellant in formng the
latter that agricultural income to the tune of Rs. 38,947/
had escaped assessnent and invited objections from the
appel | ant whereafter it seens that the Assessing Authority
not being satisfied with the evidence produced by the
appel | ant proceeded to make its best judgment assessnent
under s. 16(4). Section 16(4) runs thus:
"16(4) If the principal officer of any conpany or
ot her person fails to make a return under subsections
(2) or (3) of Section 15, as the case may be, or
having made the return, fails to conmply with all the
terms of the notice issued under sub-section (2) of
this section or to produce any evidence required under
sub-section (3) the assessing authority shall nake the
assessment o the best of his judgnent with due regard
to the statenent, if any, sent under sub-section (3-B)
of Section 15, notwi thstanding any option exercised
under sub-section (1) of section 6."
It will appear clear fromthe aforesaid provision contained
in s.16(4) that whenever the Assessing Authority proceeds to
nake the assessnment to the best of its judgnent the sane is
required to be made "with due regard to the statenent, if
any, sent under sub-section (3-B) of s. 15 notwi thstanding
any option exercised under sub-s. (1) of s.6.. It is thus
clear that irrespective of whatever option m ght have been
exerci sed by the assessee the best judgnent assessnment has
to be nmade by the Assessing Authority by having due regard
to the statenent of provisional estimate of agricultura
income made in accordance with s.6(2)(a) of the Act. The
non- obstante cl ause | eaves it open tc the Assessing
Authority to select whatever " basis it consider appropriate
for conputing and determining the true agricultural incone
of the assessee; it nmay adopt any one of the ‘bases in
respect of the entire agricultural area or adopt one basis
in respect of one part of agricultural area and the other
basis in respect of another part, the only obligation being
to have "due regard" to the statement under s.15(3-B). The
schenme of s.16(4) clearly shows that in regard to the best
j udgrment assessnent there is nothing sacrosanct —about the
option exercised by the assessee under s.-6(1) of the Act,
equally it can be said that in regard to assessnents ot her
than best judgment assessnents under the scheme of s.15
there is nothing sacrosanct about the particular option
previously exercised by the assessee and he need
125
not be held bound by it provided he changes the“option by
filing a subsequent or a fresh or a revised return in
accordance with the applicable provisions contained in's.15,
the object being to determne his true agricultural incone
for the relevant previous year,-though so far as the
Assessing Authority is concerned such option whether
original or subsequent, would indisputably be binding on it.
In view of the aforesaid discussion we are clearly of
the view that the | earned Single Judge of the Allahabad Hi gh
Court was right in his conclusion that the appellant
assessee was entitled to have tho conputation of its
agricultural incone for the previous year 1953-54 (1361
Fasli) relevant to the assessnent year 1954-55 done in
accordance with s. 6(2) (a) of the Act.
The appeals are, therefore, allowed, the order of the
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Di vi sion Bench dated Septenber 27, 1965 in Special Appeal
No. 95 of 1962 is set aside and that of the |earned Single
Judge dated October 13, 1961 in Cvil Msc. Wit No. 1382 of
1960 i s restored.

The appellant wll get the costs of CGCivil Appeal
No. 1946(NT) of 1972 from the respondents while each party
will bear and pay its own costs of Civil Appeal No. 1249
(NT) of 1968.
P.B.R Appeal al | owed.
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