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ACT:

I ncome Tax Act 1961-88.68 and 256(2) - Cash credits in
books of assessee - Onus of proof about source of incone.

Hi gh Court refusing to direct Tribunal to state case
When valid.

Interference with findings of fact by the Tribuna
Per mi ssi bl e under what circunstances.

HEADNOTE:

For the accounting year ending on 31st March, 1961
correspondi ng to the assessnent year 1962-63, the |ncone-tax
Oficer did not accept the assessee’ s accounts show ng cash
credit of Rs.1,50,000 said to have been received by way of
| oans from three individual creditors. He produced before
the I ncone-tax Oficer, discharged hundies and confirnation
letters fromthese creditors who were income-tax assessees.
The assessee made attenpts to bring the creditors before the
I ncome-tax Oficer by issue of notices under s.131 of the
I ncome- Tax Act, 1961 but failed, as these were returned wth

the endorsenent ’'left’. The assessee thereafter ~wanted
further opportunity to find out the whereabouts of the
| enders. The | ncome-t ax O ficer observed certain

i nconsistencies in the confirmation |letters which  did not
i nspire confidence, and being of the view that the alleged
creditors were not genuine bankers but were nmere name
| enders, treated the entire anpbunt as unproved cash credit
and added the same to the income of the assessee/ The
assi stant appel |l ate Commi ssioner disnissed the appeal of the
assessee.

In a separate proceeding under a.271(1)(c) of the Act
on the basis of the assessnment order the |nspecting
Assi stant Conmm ssioner inposed a penalty of Rs.50,000.

The Tribunal came to the conclusion that the Revenue
was
980
not justified in drawing adverse inference against the
assessee. It was of the viewthat if the assessee could not
produce the persons alleged to be the creditors, it did not
| ead automatically to the adverse inference that the anount
represented undi scl osed inconme of the assessee. It found
that the creditors were income-tax assessees and whil e being
assessed they had mate statenents before the respective
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Income-tax O ficers admitting that they were allowi ng their
nanes to be lent, without actually giving |oans as creditors
of different assessees. The Tribunal also could not sustain
the inposition of penalty. The Revenue sought for statenent
of the case to the Hi gh Court on the aspect of addition of
unproved cash credit to the total incone of the assessee,
and also on the inposition of penalty but the same WAS
refused. The High Court also refused to accede to the
prayers of the Revenue in its application under 8.256(2) of
the Act.

In the appeals before this Court on behalf of the
Revenue it was contented that in view of the provisions of
8.68 of the Act the onus in these types of cases was on the
assessee, and in this case the assessee had not discharged
t hat onus.

Di smi ssing the appeal s, the Court,

N

HELD : 1. (i) The Hi gh Court has no power under 8.256(2)
of the 1961 Act to call upon the Appellate Tribunal to state
a case if there was some evidence to support the finding
recorded by the Tribunal, even'if it appears to the H gh
Court that on a re-appreciation of the evidence, it mght
arrive at a conclusion different fromthat of the Tribunal
[987 D E]

(ii) The conclusion reached by the Tribunal in the
instant case, that the assessee had discharged the burden
that lay on him could not be said to be unreasonable, or
perverse or based on no evidence. If the conclusion is based
on some evidence on which it ~could be arrived at, no
guestion of |aw as such arises. [987 G H|

(iii) The assessee had provided the nanes and addresses
of the alleged creditors. It was in the know edge of the
Revenue that they were inconme-tax assessees. Their index
nunbers were in the files of the departnment. The Revenue
apart
981
fromissuing notices under 8. 131 of the Act at the /instance
of the assessees, did not pursue the nmatter further. It did
not exam ne the source of income of the alleged creditors to
find out whether they were credit-worthy or were such who
coul d advance the all eged | oans. There was no effort made to
pursue the so-called alleged creditors. The assessee,
therefore, could not do any further. [987 E-Q

2. Section 68 of 1961 Act was introduced for the first
time in the Act. There was no provision in 1922 Act

corresponding to this secti on. It gi ves statutory
recognition to the principle that cash credits which are not
satisfactorily explained mght be assessed as ' incone. It

enacts that if a sumis found credited in the books of an
assessee nmaintained for any previous year, the cash credit
mght, in case where it is assessed as undisclosed incone,
be treated as the income of that previous vyear, and the
financial year nmay not be taken as the previous year for
such a cash credit even if the undisclosed i ncone was not
found to be from the assessee’s regul ar business for which
the books were maintained. The cash credit m ght be assessed
either as business profit or as incone from other sources.
[984 G 985 A-(C]

Lal chand Bhagat Anbica Ram v. Conmi ssioner of |ncone-
tax, Bihar & Orissa, 37 |I.T.R 288; Hom Jehangir Gheesta v.
Conmi ssi oner of Incone-tax, Bonmbay City, 41 I.T.R 135;
Sreel ekha Banerjee & Ors. v. Conmissioner of |ncone-tax,
Bihar & Orissa, 49 IT.E. 112 and Conmi ssi oner of |ncone-tax
(Central), Calcutta v. Daulatram Rawatmull, 53 |.T.R 574
referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos.
13791380 (NT) of 1974.

From t he Judgnent and Order dated 31st Cctober, 1973 of
the Orissa High Court in S.J.C. Nos. 85 and 116 of 1972. G

S.C. Manchanda, K C. Dua and Ms. A & Subhashini for
the Appell ants.

S.P. Mttal, S.N Aggarwal and B.P. Maheshwari for the
Respondent s.

The Judgrment of the Court was delivered by
982

SABYASACHI MUKHARJI, J. These appeal s by special |eave
arise from the decision of the Orissa H gh Court dated 31st
Cctober, 1973 refusing to direct the Tribunal to state a
case under, section 256(2) of the Indian |Income Tax Act, 1961
(hereinafter called the Act) and to refer certain questions
said to. 'be questions of law arising out of the appellate
order of the Incone Tax Appellate Tribunal for determ nation
of the H gh Court. The assessment year involved was 1962-63.
There were proceedings - one appeal was related to an
assessnment order whereby additions were nmade to the quantum
of incone disclosed by the assessee and the other was in
respect of inposition of penalty under section 271(1)(c)
read with section 274(2) of the said Act.

The questions invol ved respectively in two applications
bef ore the H gh Court were as follows :

"S.J.C. No. 116 of 1972

1. Whether In the absence of proving confirmation
letters and Hundis by the assessee, the assessee
has discharged his initial onus by producing
nerely the confirmation letters and Hundis to
prove the nature of the transaction?

2. Whether in the facts-and circunstances of the
case the Tribunal was (right in ordering deletion
of Rs. 1,50,000 as assessee’'s income from
undi scl osed sources?

3. Whether in the facts and circunstances of the
case the cash credit is the assessee’s incone from
undi scl osed sources?

S.J.C. No. 85 of 1972.

Whet her in the facts and circunmstances of the case
the Tribunal was right in shifting the onus from
the assessee to the Revenue in deleting the
penal ty?"

The assessee at the relevant tinme was a private limted
conpany and mai ntai ned accounts according to the cal endar
983
year. For the accounting year ending on 31st Decenber, 1961
correspondi ng to the assessnent year 1962-63, the |ncone-tax
Oficer did nor accept the assessee’s accounts show ng cash
credit of Rs. 1,50,000. Three accounts were shown to have
been received by way of loans from three individua
creditors of Calcutta under Hundis. The assessee produced
before the Incone- tax Oficer letters of confirmation, the
di scharged Hundis and particulars of the different creditors
general index nunbers were wth the Income-tax Department.
Attenmpts bad been made to bring those creditors therefore
the I ncone-tax Officer by issue of notices under Section 131
of the Act, but the said notices were returned with the
endorsenent 'left’. The Income-tax O ficer, therefore,
treated the entire anbunt of R 1,50,000 as unproved cash
credit and added the sane to the income of the assessee. The
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appeal of the assessee to the Assi st ant Appel | ate
Comm ssioner was dismissed. Thereafter there was further
appeal to the Tribunal

In the nmeantime on the basis of assessment order
proceedi ng was taken under section 271(1)(c) of the Act and
the I nspecting Assistant Conm ssioner inposed a penalty of
Rs. 50,000. An appeal against the inposition of penalty was
also filed before the Tribunal. Both the appeals were
di sposed of by the Tribunal

The Tribunal noted that the credit entries stood in the
nane of third parties in the account books of the assessee.
The expl anation was that the anpbunts represented |loans to
the assessee fromthe concerned persons. The assessee had
produced di scharged Hundis and confirnation letters from
these alleged |enders. The Tribunal was of the viewthat if
the assessee could not produce these persons alleged to be

the creditors, it-did not follow automatically that the
adverse inference should be  drawmn that these ampunts
represented undi sclosed income of the assessee. It was

further noted that the creditors were incone-tax assessees
and whil e being assessed they had nmade statenents before the
respective Incone-tax Oficers admitting that they were
allowing their namesto belent without really giving | oans
as creditors of different assessee. A list of the assessees
had al so been given but the name of the present assessee did
not figure in that list. ne Tribunal cane to the concl usion
that the Revenue was not justified in drawing adverse
i nference agai nst the assessee and addi ng

984

these anobunts to the assessnment of the assessee. The
Tribunal also, in those circunstances, could not sustain the
i mposition of the penalty and del eted such inposition. The
Revenue sought for statement of case on both these aspects
i.e. On the aspect of the addition of Rs. 1,50,000 to the
total income of the assessee and also on the inposition of
penalty. The questions sought for by the Revenue were to the
effect noted before. The Tribunal refused to refer any
statenent of case to the Hi gh Court on those questions. The
Revenue went up in an application under section 256(2) of
the Act before the H gh Court. The Hi gh Court al so refused
to accede to the prayers of the Revenue. Hence these
appeal s.

Qur attention was drawn to the statenments .in the
assessnent order where the |nconme-tax Oficer had observed
certain inconsistencies in the confirmation letters and
observed further that the confirmtion letters did not
inspire confidence. It also observed that the assessee had
stated that after making all possible attenpts in their own
wag, had failed to produce the parties and thereupon
requested the Incone-tax Oficer to issue sumbns / under
section 131 to all the alleged creditors and the notices
under section 131 of the Act which had cone back unserved
with the remarks 'left’. The assessee thereafter want ed
further opportunity to find out the present whereabouts of
the alleged |l enders. The Incone-tax O ficer observed further
that the wide preval ence of Hundi racket was well-known and
it had been established beyond doubt that npbst of the so-
call ed Hundiwal l as are not genuine bankers but nmere name
| enders.

It was argued that in view of the provisions of section
68 of the Act, the onus in these types of cases was on the
assessee and in this case the assessee had not discharged
that onus and in the prenises questions of |law as indicated
above arose. Section 68 of 1961 Act was introduced for the
first tine in the Act. There was no provision in 1922 Act




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

corresponding to this section. The section states that where
any sum is found credited in the books of an assessee
mai nt ai ned for any previous year, and the assessee offers no
expl anati on about the nature and source thereof or the
expl anation offered by him is not, in the opinion of the
I ncome-tax O ficer, satisfactory, the sumso credited may be
charged to Incone-tax as the incone of the assessee of that
previ ous year. The

985

section only gives statutory recognition to the principle
that cash <credits which are not satisfactorily explained
m ght be assessed as income. The section enacts that if a
sumis found credited in the books of an assessee nmaintai ned
for any previous year (which might be different fromthe
financial year), the cash credit might, in case where it is
assessed as undi scl osed income, be treated as the incone of
that previous year, and the financial year may not be taken
as the ~previous year ~ for such, a cash credit even if the
undi scl osed incone ~was not found to be fromthe assessee’s
regul ar business ~for which the books were nmintained. The
cash credit mght be assessed either as business profits or
as incone from other sources.

Under the 1922 Act where a |arge ambunt of cash was
found credited on the very first day of the accounting year
and considering the extent of the business, it was not
possi bl e that the assessee earned a profit of that anpunt in
one day, the anount could not be assessed as the incone of
the year fromthat business on the first day of which it was
credited in the books. Under this section, even in such a
case the unexplained cash credit mght be assessed as the
income of the accounting vyear for which the books are
nmai ntai ned. See in this connection the observations of Kanga
and Pal khiwala’s |Incone Tax, Seventh Edition, Vol. | pages
609 and 610.

To what extent the assessee has obligation to discharge
the burden of proving that these ~were genuine incones has
been considered by this Court in Lal chand Bhagat Ambi ca Ram
v. Conmi ssioner of |ncome-tax, Bihar and Orissa, 37 | TR 288.
This Court was concerned there with the encashnent of high
denomi nation notes. In that case sone unexplained high
denom nation notes were treated as the undi scl osed i ncone of
the assessee. This Court held that when a court of fact
arrives at its decision by considering material which is
irrelevant to the enquiry, or act on material, partly
rel evant and partly irrelevant, and it is inpossible to say
to what extent the mnd of the court was affected by the
irrelevant material wused by it in arriving at its decision
a question of law arises, whether the finding of the court
is not vitiated by reason of its having relied  upon
conj ectures, surm ses and suspicions not supported by any
evidence on record or partly upon evidence and partly upon

i nadm ssible material. On no account whatever should the
Tri bunal base its findings on H
986

suspi ci ons, conjectures or surnmses, nor should it act on no
evidence at all or on inproper rejection of material and
rel evant evidence or partly on evidence and partly on
suspi ci ons, conjectures and surmses. In that case the so-
call ed hundi racket in which the assessee was alleged to
have been invol ved was not proved. That was only a suspicion
of the Revenue.

The question was agai n considered by this Court in Homi
Jehangir Cheesta v. Conmi ssioner |ncome-tax, Bonmbay City, 41
I TR 135, when this Court reiterated that it was not in al
cases that by nere reject on of the explanation of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

assessee, the character of a particular receipt as incone
could be said to have been established; but where the
circunstances of the rejection were such that the only
proper inference was that the receipt nust be treated as
income in the hands of the assessee, there was no reason why
the assessing authority should not draw such an inference.
Such an inference was an inference of fact and not of |aw
It was further observed that in deterni ning whether an order
of the Appellate Tribunal would give rise to a question of
law the court nust read the order of the Tribunal as a whole
to determ ne whether every nmaterial fact, for and agai nst
the assessee, had been considered fairly and with due care;
; whether the evidence pro and con had been considered in
reaching the final conclusion; and whether the concl usion
reached by the Tribunall had been coloured by irrelevant
consi derations or matters - of prejudice. It was further
reiterated that the previous decisions of this Court did not
require that the order of the Tribunal nust be exam ned
sentence by sentence through a mcroscope as it were, so as
to discover a mnor |apse here or an incautious opinion
there to be used as a peg on which to hang an issue of |aw
In considering probabilities properly arising fromthe facts
al l eged or proved, ~ the Tribunal did not indulge in
conj ectures, surm ses oOr -suspicions.

In Sreel ekha /'Banerjee and others v.  Comi ssioner of
I ncome-tax, Bihar and Orissa, 49 ITR 112, this Court held
that if there was an entry in the ~account books of the
assessee which showed the receipt of ‘a sum on conversion of
hi gh denomi nation notes tendered for conversion by the

assessee hinself. it is necessary for the assessee to
establish, if
987

asked, what the source of that nobney was and to prove that
it A was not income. The departnment was not at that stage
required to prove anything. lt-could ask the assessee to
produce any books of account or other documents or evidence
pertinent to the explanation if  one was furnished, and
exam ne the evidence and the explanation. |If the explanation
showed that the receipt was not of an incone nature, the
department could not act unreasonably and reject that
explanation to hold that it was incone. If, however, the
evi dence was unconvi nci ng then such rejection could be nade.
The departnent cannot by nerely rejecting unreasonably a
good expl anati on, convert good proof into no proof.

In Comi ssioner of Income-tax (Central), Calcutta v.
Daul atram Rawatmul |, 53 ITR 574, the principles governing
reference under section 66 of 1922 Act simlar to section
256 of 1961 Act were discussed and it was held that the Hi gh
Court has no power under section 66(2) of the Indian I'nconme-
tax Act, 1922 which is in pari-materia with section 256(2)
of the Act, to call upon the Appellate Tribunal to state a
case if there was sone evidence to support the finding
recorded by the Tribunal, even if it appears to the High
Court that on a re-appreciation of the evidence, it mght
arrive at a conclusion different fromthat of the Tribunal.

In this case the assessee had given the nanes and
addresses of the alleged creditors. It was in the know edge
of the Revenue that the said creditors were incone-tax
assessees. Their index number was in the file of the
Revenue. The Revenue, apart from issuing notices under
section 131 at the instance of the assessee, did not pursue
the matter further. The Revenue did not exam ne the source
of incone of the said alleged creditors to find out whether
they were credit-worthy or were such who could advance the
al l eged | oans. There was no effort made to pursue the so
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called alleged creditors. In those circunstances, the
assessee could not do any further. In the premses, if the
Tribunal came to the conclusion that the assessee had
di scharged the burden that lay on himthen it could not be
said that such a concl usion was unreasonabl e or perverse or
based on no evidence. |If the conclusion is based on some
evidence on which a conclusion could be arrived at, no
guestion of |aw as such ari ses.

988

It is common ground that the question on the penalty
aspect depended on the quantum aspect.

In the premises it cannot be said that any question of
|aw arose in these cases. The H gh Court was, therefore,
right in refusing to refer the questions sought for. The
appeal s, therefore, fail and are dism ssed with costs.

P.S. S Appeal s di sni ssed.
989




