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This batch of civil appeals by special |eave against
the judgnment and order of the Kerala H gh Court dated
28.8.1998 raises the question asto the true scope and
operation of section 1(2) of the Kerala Finance Act, 18 of
1987 substituting schedule-1 to the Keral a Pl antations
Tax Act, 1960 w.e.f. 1.7.1987.

Since the aforestated question arises in all the civi
appeal s, the sane are taken up together and di sposed of
by this conmon judgment.

Since the facts in this batch of civil appeals are
al nost identical, we nmention hereinbel ow the facts of
Cvil Appeal No.983 of 1999.

E.K. Mathew & Brothers is a registered
partnership firmcarrying inter alia the business of
planting tea in Alanpally estate in Pasuppara in the State
of Kerala. For the assessnent year commencing from
1.4.1987, the firmwas assessed under section 3 of the
Kerala Plantations Tax Act, 1960 (hereinafter for the
sake of brevity referred to as "the 1960 Act"). | Under
assessnent order dated 6.9.1988, the said firmwas
assessed to tax @Rs.130/- per hectare for the period
from1.4.1987 to 30.6.1987 and at the revised rate of
Rs. 350/ - per hectare for the renaining nine nonths
period from1.7.1987 to 31.3.1988. The said assessnent
was made pursuant to the substitution of schedule-1 to the
said 1960 Act by the Kerala Finance Act, 18 of 1987
w.e.f. 1.7.1987. By the said anmendnent, the tariff in
exi stence as on the first day of the financial year, viz.
1.4.1987 stood revised in the mdst of the year w.e.f.
1.7.1987. Consequently, in terns of the demand notice,
the assessee was asked to pay the tax at the rate of
Rs. 130/ - per hectare for the period 1.4.1987 to 30.6.1987
and at the rate of Rs.350/- per hectare for the period
1.7.1987 to 31.3.1988.

Aggri eved, by the assessnent order dated
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6.9.1988, the said firmpreferred an appeal before the
Sub- Col | ector, Devicolam |dukki district. By order
dat ed 20.6.1989, the Sub-Collector, as an Appellate
Aut hority, confirmed the assessment order dated
6.9.1988 and consequently di sm ssed t he appeal

Agai nst the said order of disnmissal, the said firm
noved an application under section 9A of the 1960 Act
requesting the Sub-Collector to refer the foll ow ng
qguestion of law to the District Judge:

"Whether in the facts and circunstances of

the case, plantation tax at the revised rate of
Rs. 350/ - per hectare introduced by the

Keral a Finance Act, 18 of 1987 w. e.f.

1.7.1987 was | eviable for any part of the
financial year 1987-88?"

In the meantine, by judgnent and order dated
21.10.1988, in O P. No.3610 of 1988 entitled M J.
Vi jaya Padman v. The State of Kerala & another, the
| earned Single Judge of the H gh Court of Kerala held
that the anmended rates applied fromthe comencenent
of the financial year 1987-88 as the object of the said Act
18 of 1987 was to give effect to the budget proposals for
that year. Consequently, the applicability of the | evy was
uphel d and original petitions filed by the assessees stood
di sm ssed

Pl aci ng relirance on the above judgnent of the
H gh Court, the Sub-Collector dism ssed the application
for reference under section 9A filed by the said firm

At this stage, it may be nmentioned that prior.to
21.10.1988, there was conflict of opinion in the decisions
of the District Judges under section 9A

In the case of Udayagiri Rubber Co. Ltd. v. State
of Kerala, it was held, that, the plantation tax was
assessabl e under section 3 at the rate preval ent on the
first day of each financial year and that the same could
not be altered during the year

Consequent upon this difference of opinion, the
assessees and the State, both being the aggrieved parties,
canme before the Division Bench by filing wit appeals
and wit petitions respectively.

By the inpugned judgrment dated 28.8.1998, the
Di vi si on Bench has held that the assessees were liable to
be taxed for the assessnent year 1987-88 on the basis of
the rates specified in schedule-1 as on 1.4.1987; that the
revision in tariff in the niddl e of the assessnent year
woul d result in two assessnents during the sanme year
that the substitution of the schedule w.e.f. 1.7.1987
cannot affect the assessment for assessnent year 1987-
88; that the liability to pay the tax got crystallized on Ist
April each year as nmentioned in section 3(2); and
consequently, assessnent as per the new schedul e coul d
be made only fromthe assessnent year 1988-89. The
appel l ant-State then applied to this Court and obt ai ned
speci al | eave to appeal against the inpugned judgnent of
the H gh Court.

M. John Mathew, |earned advocate for the
appel l ant herein submtted that revision in the rates under
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the new schedule w e.f. 1.7.1987 would not result in two
assessments during the assessnent year 1987-88; that the
denmand in question was for the differential tax and
consequently, the question of two assessments during the
same assessnent year did not arise. He further

contended that the object of enacting the State Finance
Act, 18 of 1987 was to give effect to the budget
proposals for the financial year 1987-88; that the effect of
substituting schedule-1 we.f. 1.7.1987 was to revise the
rates of plantation tax during the financial year 1987-88
and that object would stand defeated if the revised rates
were held to be applicable on and fromfinancial year
1988-89. Learned Advocate subnmitted, that, in the
circunst ances the H gh Court had erred in holding that
the revised rates were applicable only from assessnent
year 1988- 89.

M. Jayant Bhushan, | earned senior advocate
appearing on behal f of the assessees, submtted that
under section 3(1) of the said 1960 Act, exigibility to tax
was with reference to the extent of the |ands conprised in
the plantation as on the first day of each financial year
that under section 3(2), the tax assessed is payable for
each financial year till the extent of the holding is
revi sed; that such/'revised tax is payable only fromthe
financial year imediately follow ng the revision and
consequently, it was urged, that, the revised rates could
apply fromthe assessment year 1988-89. It was urged
that the schene of the said Act rules out two assessnents
during the same year.  In this connection, it was pointed
out that the assessing authority has demanded the said tax
at the rate of Rs.130/- per hectare for the period 1.4.1987
to 30.6.1987 and at the rate of Rs.350/- per hectare for
the period 1.7.1987 to 31.3.1988 which indicated that the
assessees were assessed tw ce during the sane year
whi ch was not perm ssible under thesaid Act. 1In the
circunstances, it was urged, that, no interference was
called for as there was no nerit in the civil appeals.

The basic point for determination is : whether in
the present case, the revised schedul e.introduced-in the
1960 Act, by the Finance Act, 18 of 1987, results in two
assessnment s?

To answer the aforestated question,-we need to
exam ne the provisions of the said 1960 Act. ~The said
Act is enacted to provide for the |levy of an additional tax
on plantations in the State of Kerala. Section 2(9)
defines the expression "valuation date", in relation to'the
financial year for which an assessnent is to be nade to
nean the first day of April of that year. Section 3(1) is
the charging section. Under the said section, for every
financial year, there shall be charged in respect of |ands
in the plantations, a tax at the rates specified in
schedul e-1. Under section 3(2), the tax assessed under
the Act shall be payable for every financial year till the
extent of plantation held by the assessee is revised. That,
fromthe financial year, imrediately follow ng the
revi sion, the tax assessed on the basis of such revision
shal | be payable. Under section 3(3), the assessing
authority may at any tine, suo notu, revise the extent of
plantation held by an assessee after hearing him Under
section 4(2), every assessee who, on the first day of the
financial year holds two hectares or nore of the lands in
the plantation shall furnish to the assessing authority a
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return before the first day of June of that year. Under
section 5, the assessing authority is authorized to
determ ne the extent of plantation and the assessnent of

pl antation tax. Section 6A deals with the cases of

pl ant ati ons escapi ng assessment . Section 8 deals with
the authority of the assessing authority to serve notice of
demand. Section 9 provides for an appeal against the

order of assessnent. Section 9A provides for reference to
the District Court. Sections 13 & 14 deal with recovery.
Schedul e-1 refers to the rates of tax. Prior to 1.4.1987, it
read as under:

RATES OF PLANTATI ON TAX

1

Were the aggregate extent

of plantations held by a

per son .does not exceed four
hect ar es.

Ni

2

Were the aggregate extent

of plantations held by a
person exceeds four

hect ares but does not

exceed ei ght hectares.
Seventy rupees per hectare on
the extent of plantations in
excess of four hectares.

3

Where t he aggregate extent

of plantations held by a

per son exceeds ei ght

hect ares but does not

exceed twenty hectares.

Ni nety rupees per hectare on the
extent of plantations in excess of
four hectares.

4

Were the aggregate extent

of plantations held by a
person exceeds twenty
hect ar es.

One hundred and thirty rupees
per hectare on the extent of
pl antations in excess of four
hect ar es.

In exercise of the powers conferred by section 27
of the 1960 Act, the Covernnent of Kerala has framed
the Kerala Plantations (Additional Tax) Rules, 1960.
Rul e 16 provides for various forns prescribed for the
pur poses specified against them For the purpose of
deciding the present civil appeals, formlA is relevant
and it reads as under:
"FORM | A

[ Noti ce of assessment under section 5/3(3) of the Keral a
Pl antation Tax Act, 1960 as amended by the Keral a

Pl antati ons (Additional Tax) Amendnent Act, 1967]

To

\ 005\ 005\ 005\ 005
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Wher eas under the Kerala Plantation Tax Act,
1960 as anended by the Kerala Plantations (Additiona
Tax) Anmendnent Act, 1967 (19 of 1967) which has
cone into force on the Ist Novenber, 1967, the rate of
Pl antati on Tax has been raised fromRs.8 per acre to
Rs. 56 per hectare and the anmount of tax fixed in the
assessnment al ready made under section 5/3(3) of the
Kerala Plantations (Additional Tax) Act, 1960 and
conmuni cated to you as per notice of demand \ 005\ 005 No.
\ 005 dated \005.. requires revision on the basis of the rate of
Pl antation tax fixed under the said Act as anended with
effect fromthe financial year 1968-69 and whereas the
details available in this office show that you hold
Plantations to the extent’ shown below, it is hereby
infornmed that you are assessed to pay Plantation Tax
amounting to Rs..\005. under the said Act as anended by
Act 19 of 1967.

Notice is hereby given that you may file
objections, if any on the above assessnent to the
undersi gned within fifteen days of receipt of this notice
failing which the assessnent shown above will be nade
absol ute on the presunption that you have no objections
to the above assessment.”

Thus, the schene of the Act read with rules framed
t hereunder indicates that section 3(1) is the charging
section; that the subject of the charge is the extent of
pl antation held by an assessee on the first day of each
financial year; that the tax is payable at the rates
prescribed in schedule-1 to the Act; that the tax assessed
is payable for the financial year until the extent is
revi sed; that even in the event of such revision, the tax
assessed on the revised basis shall be payable only from
the financial year immediately follow ng such revision.
This position is also nade clear by forml A quoted above
under which the revision was given effect to fromthe
next financial year 1968-69, though the rates stood
revi sed by Amendi ng Act 19 of 1967, which cane into
force on 1.11.1967 i.e. during the financial year 1967-68.
Lastly, under the Act, the basis of the charge is the extent
of the plantation (hereinafter referred to as "the
assessabl e extent").

We may now exani ne the Keral a Fi nance Act,
18 of 1987, which received the Governor’s assent on
20.8.1987. The said Finance Act was passed to give
effect to financial proposals of the Governnent for
the financial year 1987-88. It appears that the
presentation of the budget got del ayed during the
rel evant year and accordingly the date of
commencenent, fixed under the said Act, was |st day
of July, 1987. By the said Finance Act, three distinct
and separate Acts were anmended, nanely : the Keral a
CGeneral Sales Tax Act, 15 of 1963; the Keral a
Pl antati ons Tax Act, 17 of 1960; and the Keral a
Mot or Vehicl es Taxation Act, 19 of 1976. 1In this
matter, we are concerned with the amendnent to the
1960 Act. By the Finance Act, a revised schedul e of
rates was introduced in the said 1960 Act, which read
as under:
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RATES OF PLANTATI ON TAX

1

a

b

VWere the aggregate extent

of plantations (except
conconut and arecanut

pl antations) held by a person
does not exceed two hectares.

Wiere the aggregate extent
of coconut or arecanut

pl antati ons hel d by a person
does not ‘exceed four

hect ares.

Ni

Ni

2

VWere the aggregate extent of
pl antati ons (other than coconut
and arecanut) held by a person
exceeds two hectares but does
not exceed four hectares.

One hundred rupees per hectare on the
extent of plantations in excess of two
hect ar es.

3

VWere the aggregate extent of
pl antations held by a person
exceeds ei ght hectares.

i)

ii)

In the case of

pl ant ati ons ot her
t han coconut and
ar ecanut .

In the case of
coconut and

ar ecanut

pl ant ati ons.
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One hundred

and fifty rupees
per hectare in
excess of two
hect ar es.

One hundred

and fifty rupees

per hectare in

excess of four

hect ar es.

4

Where t he aggregate extent of

pl antations held by a person
exceeds ei ght hectares but does
not exceed fifteen hectares.

i)

ii)

In the case of

pl ant ati ons ot her
t han coconut and
ar ecanut .

In the case of
coconut and

ar ecanut

pl ant ati ons.
Two hundred
rupees per
hectare in
excess of two
hect ar es.

Two hundred
rupees per
hectare in
excess of four
hect ar es.

5

VWere the aggregate extent of

pl antations held by a person
exceeds fifteen hectares but does
not exceed twenty-five hectares.

i)

i)

In the case of

pl ant ati ons ot her
t han coconut and
ar ecanut .
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In the case of
coconut and

ar ecanut

pl ant ati ons.

Two hundr ed

and fifty rupees
per hectare in
excess of two
hect ar es.

Two hundred

and fifty rupees

per hectare in

excess of four

hect ar es.

6

Wer e t he aggregat e extent of
pl ant ati ons hel d by a person
exceeds twenty-five hectares.

i)

ii)

In the case of

pl ant ati ons ot her
t han coconut and
ar ecanut .

In the case of
coconut and

ar ecanut

pl ant ati ons.
Three hundred
and fifty rupees
per hectare in
excess of two
hect ar es.

Three hundred
and fifty rupees
per hectare in
excess of four
hect ar es.

In order to appreciate the contentions of the riva
parties, one nust bear in mnd the essential conponents
entering into the concept of a tax.

In the case of Ms Govind Saran Ganga Saran v.
Comm ssioner of Sales Tax & others reported in [AR
1985 SC 1041], this Court has held that the first
conponent in the concept of a tax is the character of
i mposition, the second is a clear indication of the person
on whomthe levy is inposed and who is obliged to pay
the tax, the third is the rate at which the tax is inposed

and the fourth is the value to which the rate is applied for

conputing the tax liability.
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In the case of Ms Goodyear India Ltd. v. State of
Haryana & anot her reported in [AIR 1990 SC 781], it
has been held that a taxable event is that which on its
occurrence creates the liability to tax, which liability does
not exist at later point of time. Even though the taxable
event of a tax happens to be at a particular point of tine,
the levy and collection of such tax may be postponed, for
admini strative convenience, to a later date. Thus, in the
context of the Central Excise Act, 1944, even though the
taxabl e event is the nmanufacture of an excisable article,
the duty is levied and collected at a later date for
adm ni strative conveni ence. Such later date is the date of
renoval of goods fromthe factory. As a corollary, the
chargi ng section cannot be limted or circunscribed by
the machi nery provisions of the Act. The machinery
provi si ons cannot be interpreted so as to restrict the scope
of the charging section. Liability to tax is distinct from
guantification by assessnent.

I'n the case of Kesoram | ndustries and Cotton
MIls Ltd. v. The Conm ssioner of, Walth Tax
(Central), Calcutta reported in [AIR 1966 SC 1370], it
has been held that the chargeability is independent of the
passi ng of the Finance Act.

In the light of our above discussion, we have to
exam ne the effect of the Finance Act, 18 of 1987 qua
section 3 of the 1960 Act. The said Finance Act, 18 of
1987 was enacted to give effect to the budget proposals
for the financial year 1987-88. ~To augment the revenues
of the State, schedule-l to the 1960 Act was sought to be
amended by revising the existing rate of plantation tax.

In the present case, we are concerned with the content of
the expression "revision". Revision sinpliciter in the
rate of tax is different fromrevision which alters the
tariff structure and the tariff categories. Revision in the
rate of tax sinpliciter does not affect the assessabl e
extent of the lands in the plantation. This category of
revision in the rates does not come within the anbit of
section 3(2) of the 1960 Act and consequently, such

revi sions do not require revision in the assessnent of tax:
However, in the present case, the revision brought upon

by substitution of revised schedule not only effects
revision in the rates, it also revises the tariff categories as
well as the tariff structure and consequently, such a
revision would fall within the anmbit of section 3(2) of the
1960 Act. In the case of revision in the rates simpliciter,
the assessabl e extent of the hol ding remai ns const ant

t hroughout the year, whereas in the case of revision in'the
tax structure, the assessabl e extent of the holding
undergoes a change. In this case, the revised schedul e

i ncreased the assessable extent of the holding. In the
present case, the revised schedule altered the tariff
categories. Therefore, the revision in question in this
case squarely canme within the anbit of section 3(2) of

the 1960 Act and such a revision could be given effect to
only in the next imediate financial year 1988-89. As
stated above, chargeability is independent of the passing
of the Finance Act. Therefore, one has to read the

Fi nance Act in consonance with the provisions of the
chargi ng section. The function of the Finance Act
primarily is to prescribe the rate of tax and the manner of
calculation of tax; and it is not intended to incorporate
the entire procedural and substantive law relating to tax.
In the circunmstances, we do not find nerit in the
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contention advanced on behal f of the appellant-State that
the object of the Finance Act, 18 of 1987 was only to
revise the rates of plantation tax.

W may reiterate that the State can al ways revise
the rates in the mddle of the financial year provided the
assessabl e extent of the |ands conprised in the plantation
as on Ist April of each year is not altered.

In the case of The Karintharuvi Tea Estate
Ltd. v. The State of Kerala reported in [AIR 1966 SC
1385], it has been held that by the inposition of a
different tariff in the course of the year, the incidence
of the tax liability may be altered by the Legislature,
but for effecting that alteration, the Legislature nust
devi se machinery for conputing it and if the
Legi sl ature has failed to do so, the Court cannot
resort toa fiction which is not prescribed by the
Legi sl ature and seek to effectuate that alteration by
the devising machinery not found in the enactnent.

For the aforestated reasons, we answer the
above question in favour of the assessees and agai nst
the departnent.

Bef ore concluding, we may clarify, that, this
judgrment is confined only to insertion of schedul e-I
in the said 1960 Act by the Keral a Finance Act, 18 of
1987 and it will not apply to the anendnents to other
enactments, nanely, the Keral a General Sal es Tax
Act, 1963 and the Keral a Mtor Vehicles Taxation
Act, 1976.

In the result, the appeals fail and are dism ssed,
with no order as to costs.




