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ACT:

Code of Crimnal Procedure, 1973-S. 167 (2) as it stood
prior to 1978 and Ss. 170. 207, 209 -and 309 (2)-Ofence
exclusively triable by Court of Session-Power of Magistrate
to grant ball to or remand accused to . custody-Wen
i nvestigation is not conplete wthin prescribed limt
Magi strate has power under S'167 (2) to -grant bail to
accused provided he applies for it and is prepared to
furnish bail-After subm ssion of police report under S. 170
and before comritting accused to Court of Session under S.
209 Magistrate has power under S. 309(2) to remand accused
to cust ody.

Code of Crimnal Procedure, 1973-S. 2(g) and Ss. 190,
207 and 209- Taki ng cogni zance of offence by Mgi strate under
S. 190 is a judicial function -Di scharge of ~‘statutory
obligation by Magistrate to furnish copies of docunments to
accused under S. 207 read with S 209 is also judicia
function and constitutes 'inquiry’ within the neaning of S

2(9).

HEADNOTE
The respondents were suspected of having conmitted an
of fence puni shable with death or inprisonnent for |ife under
section 302 |.P.C triable exclusively by the Court of
Session. They surrendered before the Mgi strate on Novenber
2, 1974 and were taken into custody. The investigating
officer failed to submt the charge-sheet/police ' report
against them within the period of 60 days contenpl ated by
the proviso to sub-s. (2) of S. 167 of the Code of Crimna
Procedure 1973 as it stood prior to its amendnent in 1978.
However, the respondents did not apply to the Magistrate for
being rel eased on bail but approached the H gh Court under
S. 439 C. P.C. According to the High Court, the charge-
sheet against the respondents was submitted on February 5
1975. The Hi gh Court directed that the respondents be
rel eased on bail pending trial by the Court of Session

hol di ng:
(i) that in a case triable exclusively by the Court of
Session after the charge-sheet has been subnitted
under S. 170 and before committing the accused to
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the Court of Session the Magistrate has no
jurisdiction to authorise the detention of an
accused in custody under S. 167 C. P.C

(ii) that in such a case S. 209 woul d not confer power
on the Magistrate to conmit the accused to custody
since after the enactnent of the Code of Crim nal
Procedure, 1973, t he procedure bef ore the
Magi st rate under Chapter XVI of the Code woul d not
be an inquiry within the neaning of S. 2 (9)
t her eof ;

538

(iii)that in such a case S. 309 would al so not enable
the Magistrate to A remand the accused to custody
since he would not be conpetent to try the
accused; and

(iv) that in view of the provision contained in S. 207
read with S. 209 Cr. P.C. the Magistrate has to
conmit-the -accused forthwith to the Court of
Session _and it is only after the order of
conmtrment is nade that the Magistrate will have
power to renmand the accused to the custody during
and until the conclusion of the trial

Al'l owi ng the appeal

HELD: The view that after the accused is brought before
the court along with the police report under S. 170 C. P.C
the Magistrate nust forth wth comrit the accused to the
Court of Session 'because the Mgistrate would have no
jurisdiction in the absence of any provision to remand the
accused to custody till the order commtting the case to the
Court of Session is made. is wholly untenabl e and nust be
set aside. [550-F-H]

Section 170 C. P.C Ovbligates the investigating
officer to subnit the police report, if in the course of
investigation sufficient evidence or ~reasonable ground is
made out for the trial or for commtnent for trial of the
accused, to the Magistrate enpowered to take cogni'zance of
the offence upon a police report. On this report  being
submitted, the WMagistrate takes cognizance of the offence
di scl osed in investigation as envi saged by S.190. Cogni zance
of an offence even if exclusively triable by the Court of
Session has to be taken by the Magistrate be cause S. 193
precludes the Court of Session fromtaking cognizance of any
of fence. Taking cognizance of an offence under S.- 190 is a
purely judicial function subject to judicial review. The
statutory obligation inmposed by S. 207 read with S. 209 on
the Magistrate to furnish free of cost copies of docunents
mentioned in S. 207 to the accused is a judicial function
and it has to be discharged in a judicial nmanner. It is
distinctly possible that the copies nmay not be ready. That
nmakes it necessary to adjourn the matter for sone tine which
may be spent in preparing the copies and supplying the same
to the accused. The Magistrate can proceed to commit the
accused for trial to the Court of Session only after  _he
judicially discharges the function inposed upon himby S.
207. This conclusion is fortified by the provisions
contained in Ss. 226 and 227 of Chapter XVIIl which
prescribe the procedure for trial of a case by the Court of
Session. Wen the Magistrate is performing a judicia
function under s. 207, it would undoubtedly be an inquiry.
The making of an order conmitting the accused to the Court
of Session will equally be a stage in the inquiry. Thus from
the tinme the accused appears or is produced before the
Magi strate with the police report under S. 170 and the
Magi strate proceeds to enquire whether S. 207 has been
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conplied with and then proceeds to commit the accused to the
Court of Session, the proceeding before the Magi strate woul d
be an inquiry as contenplated by S. 2(g), and S. 309(2)
woul d enable the Magistrate to remand the accused to custody
till the inquiry to be nade is conplete. [547-G H, 548-A-B;
549- B-H, 550A- D
539

In the instant case, when the nmatter was before the
H gh Court, the charge-sheet had not been submitted agai nst
the respondents by the investigating A officer neaning

thereby that the investigation was still in progress. If the
Hi gh Court had no information when the application for bai
noved by the respondents  for being enlarged on bail was

heard as to whether the charge-sheet agai nst the respondents
had been subnitted to the Magistrate or not, it was futile
for the H gh Court to have undertaken an investigation of a
point of law which didnot directly arise in the facts
before the H gh Court. As the High Court had dealt with the
matter, it became a precedent and, therefore, it becane
necessary for the Court to exanm ne whether the view of the
H gh Court was in consonance with “the provisions of the
Code. [544-H 545-A-D

The High Court” was right in holding that the
jurisdiction to grant bail, 1in case investigation is not
conpleted within the prescribed limt as incorporated in the
proviso to S. 167 (2) as it then stood, vests in the
Magi strate if the accused applies for ~and-is prepared to
furnish bail. Section 167 envisages a stage when a suspect
is arrested and investigation is not conmplete within the
prescri bed period. The investigation would cone to an end
the noment charge-sheet is subnmitted as required under S.
170 unless the Magistrate directs further investigation
[ 545 E-F]

State of Bihar and Arn. v. J.A C. Saldanha and Os.
[1980] 2 SCR 16, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No.
249 of 1976.

Appeal by Special leave fromthe Judgnent and order
dated the 10th July, 1975 of the Allahabad Hi gh Court in
Crimnal Msc. No 1104 of 1975.

Prithvi Raj and Dal veer Bhandari for the Appellant.

N.M GChatate for the Respondents.

The Judgrment of the Court was delivered by

DESAI, J.: Respondents Lakshm  Brahman and Naval Garg
were suspected of having conmtted an offence  punishable
with death or inprisonment for life under section 302 |PC
Both of them surrendered before the Magistrate on Novenber
2, 1974 and were taken into custody. The investigation was
then in progress. The investigating officer failed to submt
the charge-sheet agai nst
540
themwithin a period of 60 days as contenpl ated by sub-sec 2
of sec. 167 of 1973 Code prior to its amendnment by the
Crimnal Procedure Code (Amendnent) Act, 1978 which enl arges
the period from60 to 90 days where the investigation
relates to an offence punishable with death, inprisonnment
for life or inprisonnent for a termof not less than 10
years. In this case we are concerned with the proviso to
sec. 167 (2) of the Cr. P. C. 1973 prior to its amendnent in
1978. It appears that the Investigating officer failed to
submit the charge-sheet within the prescribed period and
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according to the High Court till as late as February 5
1975. Thereupon the two respondents nmoved an application
under sec. 439 of the C. P. C invoking the power of the
H gh Court to grant bail to any person accused of an
of fence, even where the offence is punishable with death or
i mprisonnment for life.

A Division Bench of the Allahabad H gh Court which
heard the application was of the opinion that after the
charge-sheet has been submitted wunder sec. 170 Cr. P. C
the Magistrate has no jurisdiction to authorise the
detention of an accused in custody under sec. 167 Cr. P. C
and therefore, the authority to remand the accused to
custody after the charge-sheet has been submitted, has to be
gat hered from other provisions of the Code. The Hi gh Court
then posed to itself the question whether in a case
instituted upon a police report exclusively triable by the
Court of Sessions, the Mugistrate while conmtting the
accused to the Court ~ of Sessions, under sec. 209 Cr. P. C
has, after the accused is brought before himand before the
order comm-tting the accused to the Court of Sessions is
made, jurisdiction to remand the accused to custody other
than the police custody ? The H gh Court was of opinion that
since after the enactnent ~of Code of Crimnal Procedure,
1973, the proceedi ng before the Magi strate under Chapter XVi
of the Code would’ not be an enquiry within the nmeaning of
the expression in sec. 2 (g) and, therefore, sec.209 would
not confer power on the Magistrate to conmmt the accused to
custody. Proceeding along the line, the Hi gh Court held that
in view of the provision contained in sec. 207 read with
sec. 209 of the C. P. C the Mgistrate has to commt the
accused forthwith to the Court of Sessions and only after
the order of conmmitnent is nade, the Magistrate will have
power to remand accused to the custody during and until the
conclusion of the trial. Tho H gh Court accordi ng held that
the Magistrate has no
541
jurisdiction, power or authority  to remand the accused to
custody after the charge-sheet 'is submtted and before the
comm tment order is made, and therefore the accused were
entitled to be released on bail. So saying, the Hi gh Court
directed that the respondents be released on bail pending
the trial by the Court of Sessions. State of U P.  has
preferred this appeal by special |eave.

Respondents have not appeared even though served and
the notice of |odgnent of appeal has al so been served upon
them As the respondents had not entered appearance, a fresh
notice of hearing the appeal was also issued, but the
respondents have not chosen to appear at the hearing of the
appeal. M. Prithviraj, learned counsel appeared for/ the
appel l ant, State of U P. At the comencenent of the hearing
of the appeal, we enquired fromhimas to what has happened
to the case against the respondents, whether the trial had
taken place; whether they were acquitted or convicted and
whet her any useful purpose would be served by hearing of the
appeal which appears to us to have becone practically
infructuous. M. Prithviraj had no information about the
stage of trial and the present position of the respondents.
But it was urged that the interpretation put by the H gh
Court on secs. 207, 209 and 309 if not examined by this

Court is likely to result in mscarriage of justice in a
| arge nunber of cases as the H gh Court has introduced a
stage of compul sory grant of bail to persons accused of

serious offence not warranted by the Code, and who woul d not
be otherwise entitled to the discretionary relief of bail
It is this subm ssion which has persuaded us to exam ne the
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contention on nerits.

Section 2(g) of the Code defines inquiry to nmean every
inquiry, other than a trial, conducted under the Code by a
Magi strate or Court. Cognizable offence has been defined in
sec, 2(c) to nean an offence for which, a police officer
may, in accordance with the First Schedule or wunder any
other law for the tinme in force, arrest wthout warrant.
Sec. 57 provides that no police officer shall detain in
custody a person arrested wthout warrant for a |onger
period than wunder all the circumstances of the <case is
reasonabl e and such period shall not, in the absence of a
speci al order of a Mgistrate under Sec. 167, exceed twenty-
four hours, exclusive of the tine necessary for the journey
fromthe place of arrest to the Magistrate's Court. In fact,
the provision contained in sec, 57 incorporates the
fundanental right guaranteed by Art. 22 of the
542
Constitution. Chapter X1 of the Code i ncor por at es
provisions for initiation of _investigation on receipt of
i nformati'on~ of a cognizable of f ence conti nui ng t he
i nvestigation culmnating “in the submission of a police
report otherwise styled as charge-sheet under sec. 170 to
the Magistrate having jurisdiction, which would inply the
end of investigation. -Subsequent proceeding before the
Magi strate would be the commencenent of inquiry or tria
leading to either commtment for trial in the Session Court
or to discharge or acquittal of the accused by the Court
having jurisdiction 'to try the case. Sec. 167 finds its
place in Chapter XlII. Prior to its anendment by the amending
Act of 1978, it read as under:-

"(1) Whenever —any person is arrested and detai ned
in custody, and it appears that the investigation
cannot be conpleted within the period of twenty-four
hours fixed by sec. 57, and there are grounds for
believing that the accusation or information is well
founded, the officer-in-charge of the police station or
the police officer making the investigation, if he is
not below the rank of sub-inspector, shall forthwith
transmt to the nearest Judicial Magistrate a copy of
the entries in the di ary - herei nafter prescribed
relating to the case, and shall at the -sane time
forward the accused to such Magi strate

(2) The WMagistrate to whoman accused person is
forwarded under this section nay, whether he has or has
not jurisdiction to try the case, fromtine to time
aut horise the detention of the accused in such custody
as such Magistrate thinks fit, for a termnot exceeding
fifteen days in the whol e; and if. ' he has no
jurisdiction to try the case or commt it for trial
and considers further detention unnecessary, ~he may
order the accused to be forwarded to Magistrate having
such jurisdiction:

Provi ded that:

(a) the Magistrate may authorise detention of the
accused person, otherwise than in custody of the
pol i ce, beyond the period of fifteen days if he is
satisfied, that adequate grounds exist for doing
so, but, no Magistrate shall authorise the
detention of the accused person in custody under
this section for a total period exceeding sixty
days, and on the

543

expiry of the said period of sixty days, the

accused person shall be released on bail; and

every person released on bail under this section
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shall be deened to be so released under the
provi sions of Chapter XXXIII for the purposes of
the Chapter;

(b) no Magistrate shall authorise detention in any
custody under this section unless the accused is
produced before him

(c) no Magistrate of the second class, not specially
enmpowered in this behalf by the H gh Court, shal
aut hori se detention in the custody of the police."

In this appeal, we are concerned wth sec. 167
her ei nabove extracted. The Hi gh Court after exam ning the
schenme of sec. 167(1) and (2) wth the Proviso rightly
concluded that, on the ‘expiry of 60 days fromthe date of
the arrest of the accused, his further detention does not
beconme ipso facto illegal or void, but if the charge-sheet
is not submitted within the period of 60 days, then
notwi thstanding to the contrary in sec. 437(1), the accused
woul d be entitled to-an order for being released on bail if
he is prepared to and does furnish bail. In this case, it is
an admtted position that the respondents did not apply to
the Magistrate for being released on bail on the expiry of
60 days fromthe date of their arrest. The H gh Court was of
the opinion that as the respondents did not apply for bai
on the expiry of sixty days fromthe date of their arrest,
their continued detention would not be illegal or wthout
the authority of law, So far there is no controversy.

It was next contended before the Hi gh Court that after
the subnission of the charge-sheet, when the investigation
could be said to have ended, it~ was not open to the
Magi strate to authorise the detention of ~an accused in
custody under sec. 167 of the Code, and therefore, if the
accused is to be detained in custody after the submi ssion of
the charge-sheet upon which the Magistrate takes cogni zance
of an offence, the power to renmand the accused to custody
will have to be gathered fromother provisions of the Code.
The High Court then took notice of ‘the fact that the police
report discloses an offence exclusively triable by the Court
of Sessions and the Magistrate will have to proceed
according to the provision contained in sec. 209 of the
Code. Shorn of enbellishnent the High Court proceeded to
find out how the accused agai nst whomthe allegation is that
he is

544
suspected of having committed an offence punishable with
death or inprisonnent for life and in respect of whomthe

period for conpletion of investigation has elapsed and in
the absence of charge-sheet, order comitting himto Court
of Sessions to stand his trial cannot be nade and the
accused does not apply for bail, howis he to be dealt with
by the Magistrate. In other words during the interregnum
has the Magistrate power or jurisdiction to remand himto
custody other than police custody and if there 1is such
power, in which provision it is |ocated. The H gh Court then
conbed other provisions of the Code, and, ultimtely,
concluded that since the 1973 Code does not envisage a
prelimnary enquiry to be held by the WMagistrate under
Chapter XVlI, the Magistrate is not expected to hold any
enquiry before committing the accused and therefore sec.
309, would not enable himto remand the accused to custody.
In the terns Hgh Court held that in such a situation for
want of power in the Magistrate to remand accused to
custody, the Magistrate nust forthwith on receipt of charge
sheet pass an order <conmitting the accused to Court of
Sessions to stand his trial and then exercise power under
sec. 309 or to release himon bail notw thstanding the fact
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that accused has not sought an order of bail. The H gh Court
left the question unanswered what would happen if the
accused is wunable to furnish bail by suggesting that the

best thing to do for the Magistrate in such a situation is
to forthwith pass an order conmtting the accused to
Sessions to stand his trail and then invoke his jurisdiction
to remand the accused to custody under sec. 309 of the Code.
The High Court held that as the Magi strate before whomthe
charge-sheet was submitted remanded the respondents to
custody w thout nmaking the order of conmitnent, the order
remandi ng the accused to custody, cannot be sustai ned under
secs. 167 (2), 209, 309 of the Code, and no other provision
under which the respondents could be renanded to the custody
at that stage having been indicated to the Court, the Hi gh
Court considered it a conpelling necessity to accede to the
request of the respondents to direct that they should be
rel eased on bail. Serious exception is taken to this view of
the H gh Court by thelearned counsel for the appellant.

Respondents were suspected of having commtted an
of fence puni'shable under sec. 302 IPC. On their having
surrendered, they were taken into custody. Wen the matter
was before the H gh Court as noticed by the Hi gh Court, the
char ge-sheet was not subnitted against them by the
I nvestigating Oficer meaning thereby that

545

i nvestigation was still in progress. ‘The Hi gh Court
proceeded to examine the powers of the Magistrate to whom
the charge-sheet 'is submtted, in  case of an offence

exclusively triable by the Court of Sessions for dealing
with an accused after he is produced before himpresunably
under sec. 170 and before an order committing the accused to
the Court of Sessions as envi saged under sec. 209 is nade.

If the H gh Court had no information when the
application for bail nmoved by respondents for being enlarged
on bail was heard as to whether the charge-sheet against
respondents was submitted to the NMagistrate or not, in our
opinion, it was futile for the 'Hgh Court to wundertake
i nvestigation of a point of law which would not directly
arise in the facts before the H gh Court and ordinarily the
academ c exercise is hardly undertaken. However, now as the
H gh Court has dealt with the matter it becomes a precedent
and, therefore, it becomes necessary for —us to examne
whet her the view of the High Court is in consonance with the
provision of the Code. And if not whether in the |arger
interest of crimnal justice, it is necessary to interfere
with the sane.

We would proceed on the assunption as done by the Hi gh
Court that the Investigating Oficer has submtted the
police report as contenplated by sec. 170 and as required
therein forwarded the accused under cust ody to the
Magi strate to whomthe police report is subnitted. Now, the
H gh Court is right in holding that the jurisdiction to
grant bail, in case investigation is not conpleted within
the prescribed time limt as incorporated in the provision
as it then stood, vests in the Magistrate if the accused
applies and is prepared to furnish bail. Section 167
envi sages a stage when a suspect is arrested and the
i nvestigation is not conpleted within the prescribed period.
The investigation would cone to an end the nonent charge-
sheet is submitted as required under sec. 170 wunless the
Magi strate directs further investigation. This view is in
accord with the decision of this Court in State of Bihar
Anr. v. I.A C Saldanha & Os. (1)

The question is howthe Magistrate is to deal with the
accused forwarded to him with the police report under sec.
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170 and the police report disclose an offence exclusively
triable by the Court of Sessions. Provisions contained in
Chapter XVl provide for conmmencenent of proceedi ngs before
the Magistrate. But before we refer to
546
those provisions, wnust make a passing reference to the
provi sion contained in sec. 190 which provides for taking
cogni zance of any offence by Magistrate, one such node of
taki ng cogni zance of an offence being upon police report if
the facts di scl ose an of f ence. The police report
contenmpl ated by sec. 190(1)(b) is the one submtted to the
Magi strate under sec. 170. Sec. 204 provides for issue of
process. Sec. 207 provides that in any case where the
proceedi ng has been instituted on a police report, the
Magi strate shall w thout delay furnish to the accused, free
of costs, a copy of each of the docunents set out therein
There are two provisos to this section which are not
material for the present purpose. Sec. 209 confers power on
the Magistrate to commit the accused to the Court of
Sessions when the offence disclosed in the police report is
triable exclusively by it. Section 209 reads as under
"209. Commitment of case to Court of Sessions when

of fence is triable exclusively by it;

VWen in a case instituted on  a police report or

ot herwi se the accused appears or is brought before

the Magistrate and it appears to the Magistrate

that the offence is triable exclusively by the

Court of ‘Session, he shall-

(a) comit the case to Court of Sessions;

(b) subject to the -provisions ~of this Code,

relating to bail, remand the accused to
custody during, and until the conclusion of
the trial;..."

The High Court was of the opinion-that on the subnission of
the police report under sec. 170, the Magistrate has to
forthwith commt the accused to the Court of Sessions if the
of fence disclosed in the charge-sheet is the one exclusively
triable by the Court of Sessions. This being ‘'the only
function of the Magistrate according to the Hi gh Court, the
proceedi ng before the Mgistrate under sec. 207 read with
sec. 209 would not be an inquiry wi thin the neaning of the
expression in sec. 2(g) of the Code. In reaching this
conclusion, the H gh Court referred to secs. 84, 116, 125,
137, 138, 145 and 146 as well as secs. 159 and 202 of the
Code to ascertain the neaning of expression.'inquiry .in the
context in which it is used in these provisions. These
provisions would hardly shed any Iight on the nature of the
proceedi ngs and the function discharged by the Magistrate
fromthe tine of receipt of a police report

547

under sec. 170 disclosing an offence exclusively triable by
the Court of Sessions and wuntil making of an @ order
conmitting the accused to the Court of Sessions to stand his
trial. The question posed is: is it an admnistrative

function or it is a judicial function ? It is certainly not

an adm nistration function. If it is judicial function, it

has to be either an inquiry or a trial because the Code does

not envi sage di scharge of judicial function by the

Magi strate under the Code in any other manner. The High
Court in this context has observed as under

"These sections (207-209) do not contenpl ate that

before commtting the case to Sessions, the Magistrate

shoul d conduct sone proceeding with a view to ascertain

or verify facts. Sec. 209 of the Code nmerely required

the Magistrate, taking cognizance of an offence on the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

basis of a police report, to look into the report and
if he finds that the case is triable exclusively by
Court of Sessions to nake an order conmitting the case
to Sessions. Since in such a case the Magistrate taking
cogni zance of the offence is not required to conduct
any proceeding for ascertaining or verifying facts with
aview to commit the case to Sessions, it cannot be
said that the provisions contained in secs. 204, 207 to
209 of the Code contenplate an inquiry under the Code."
Wth respect this approach is not only not borne out by
the relevant provisions of the Code but it overlooks the
schenme of the sections and the purpose underlying the sane.
Section 170 obligates the Investigating Oficer to
submit the police report if in the course of investigation
sufficient evidence or reasonable ground is nmade out for the
trial or for conmmitment of the accused, to the Magistrate
enpowered to take cognizance «of the offence upon a police
report. On this report being submtted the Magi strate takes
cogni zance of ~the offence disclosed in investigation as
envi saged by sec. 190. It is indisputable that taking
cogni zance of -an of fence under sec. 190 is a purely judicia
function subject to judicial ~ review by court of appeal or
revision to which the Magistrate is subject. Cogni zance of
an offence even if ~exclusively triable by the Court of
Sessions has to be taken by the Magi strate because section
193 precludes it fromtaki ng cogni zance
548
of any offence when it provides that no Court of Sessions
shal | take cognizance of any offence as a court of origina
jurisdiction unless the accused has been commtted by the
Magi strate under the Code. Thus even in case of an offence
exclusively triable by the Court of Sessions, the police
report on conpletion of investigation has to be submitted to
the Magistrate having jurisdictionto comrit the accused for
trial. It 1is the Magistrate who takes cognizance of the
of fence and not the Court of Sessions though the case is one
exclusively triable by the latter. Sec. 170 directs that if
the accused in respect of whom police report “is / being
submitted is in police custody, he has to be forwarded
alongwith the police report to the Mgistrate. Wen the
Magi strate receives the report and the accused i's produced
before him it is necessary for himto pass sonme order for
his further detention subject to provisions contained in
Chapter XXXIIl as to Bails and Bonds. The view taken by the
Hi gh Court makes it a necessity for the Mgistrate to
rel ease the accused on bail even if the ‘accused is not
otherwi se entitled to the discretionary order of bail nor he
applies for nor is ready to furnish bail onlyl because the
Magi strate has no jurisdiction to keep the —accused in
custody till an order committing the accused for trial is
made. The High Court referred to sec. 209 which provides
that the WMagistrate shall commit the accused to Court of
Sessions and subject to the provisions of the Code relating
to bail, remand the accused to custody during and until the
conclusion of the trial. This according to the Hi gh Court
inmplies that the Magi strate can exercise power to release on
bail or remand to the custody the accused only after naking
the order of commitnent but the Magistrate has no such power
anterior to the order of commtnment and during the
interregnumsince the receipt of the charge-sheet. This
di chotony read by the Hi gh Court in secs. 207 and 209 is
certainly not borne out by the provisions of the Code. Sec.
207 as it then stood nade it obligatory for the Magistrate
to supply free of costs, copies of the documents set out in
the section. The duty cast on the Mgistrate by sec. 207 had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 11

to be perforned in a judicial nmanner. To conply with sec.

207 which 1is cast in a mandatory | anguage, when the accused
is produced before the WMagistrate, he has to enquire from
the accused by recording his statenent whether the copies of
the various docunents set out in sec. 207 have been supplied
to him or not. No order committing the accused to the Court
of Sessions can be made under sec. 209 unless the Magistrate
fully conplies with the provisions of sec. 207. And if it is
shown that the copies of relevant docunents or sone

549

of them are not supplied, the matter wll have to be
adjourned to get the copies prepared and supplied to the
accused. This is inmplicit in section 207 and sec. 209
provides that on being satisfied that the requisite copies
have been supplied to  the accused, the Magistrate nay
proceed to commit the accused to the Court of Sessions to
stand his trial. The statutory obligation inposed by sec.

207 read wth sec. 209 on the Magistrate to furnish free of
costs copies of docunents is a judicial obligation. It is
not an admnistrative function. 1t is a judicial function
which is to be discharged in a judicial nanner. It is
distinctly possible that the  copies nay not be ready. That
makes it necessary to-adjourn the matter for sone tine which
nay be spent in preparing the copies and supplying the same
to the accused. The MNagistrate can proceed to commt the
accused for trial to the Court of Sessions only after he
judicially discharges the function inmposed upon him by sec.

207. This conclusion is fortified by the provisions
contained in Chapter XVII1 which prescribed the procedure
for trial of a case by Court of Sessions. Sec. 226 provides
for opening the case for the prosecution. Sec. 227 confers
power on the Court of Sessions to discharge the accused if
upon consideration of the record of the case ‘and the
docunents submitted therewith, the Judge considers that
there is no sufficient ground for proceeding agai nst the
accused. No duty is cast on the Court of Sessions to enquire
before proceeding to hear the case of the prosecution under
sec. 226 to ascertain whether the copies of the docunents
have been furnished to the accused because section 207 casts
the obligation upon the WMagistrate to performthe judicia

function.

Now, if under sec. 207, the Magistrate is performng a
judicial function of ascertaining whether copies have been
supplied or not, it would undoubtedly be an inquiry for the
purpose of satisfying hinself that sec. 207 has  been
conplied with in letter and spirit. That satisfaction has to
be judicial satisfaction. It is not a trial but something
other than a trial and being judicial function it would
necessarily be an inquiry. The naking of an order conmitting
the accused to the Court of Sessions will equally be a stage
inthe inquiry and the inquiry culmnates in making the
order of commtnent. Thus, fromthe tine the accused appears
or is produced before the Magistrate with the police report
under sec. 170 and the Magistrate proceeds to enquire
whet her sec. 207 has been conplied with and then proceeds to
conmit the accused to the Court of Sessions, the proceeding
before the Magistrate would be an inquiry as contenpl ated by
sec. 2(g) of the Code. We find it difficult
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to agree with the High Court that the function discharged by
the Magistrate under sec. 207 is sonething other than a
judicial function and while discharging the function the
Magi strate is not holding an inquiry as contenplated by the
Code. If the Magistrate is holding the inquiry obviously
sec. 309 would enable the Magistrate to remand the accused
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to the custody till the inquiry to be nade is conplete. Sub-
sec. 2 of sec. 309 provides that if the Court, after taking
cogni zance of an offence or comrencenent of trial, finds it
necessary or advisable to postpone the comencenent or
adjourn any inquiry or trial, it may, fromtime to time, for
reasons to be recorded, postpone or adjourn the same on such
terms as it thinks fit, for such time as it considers
reasonable, and may by a warrant remand the accused if in
custody. There are three provisos to sub-sec. 2 which are

not material. |If, therefore, the proceedings before the
Magi strate since the submission of the police report under
sec. 170 and till the order of commitnment is made under sec.

209 would be an inquiry and if it is an inquiry, during the
period, the inquiry is conpleted, sec. 309(2) would enable
the Magistrate to remand the accused to the custody.
Therefore with respect, the H gh Court comritted an error in
hol ding "that the order remanding the respondents to
custody, made after cognizance 6 of offence was taken cannot
be justified under section 167(2), 209 and 309 of the Code
and no other provision under which the respondents can be
remanded to custody at this stage, has been indicated by the
| earned Government Advocate, we feel that it would be proper
to accede to the request made by the respondents and to
direct that they would be rel eased on bail after furnishing
adequate security /to the satisfaction of the Chief Judicia
Magi strate, Banda."

The view taken by the Hi gh Court introduces a stage of
conpul sory bail not envisaged by the Code, and therefore,
also the view of the Hi gh Court cannot be upheld. According
to the H gh Court after the accused is brought before the
court alongwith the police report, the Magistrate nust
forthwith conmit the accused to the  Court of  Sessions
because the Magistrate would have no jurisdiction in the
absence of any provision to remand the accused to custody
till the order committing the case to Court of Sessions is
made. The view with respect i's wholly untenable and must be
set aside.

M. Prithviraj, |earned counsel, drew our attention to
the decision of this Court in Gauri Shanker Jha v. The State
of Bi har
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and Ors’ (1) This case is of no assistance because it dealt
with the situation under the Code of Criminal Procedure,
1898 which did require the Magistrate to be satisfied with
prima facie case before an order comitting an accused to
the Court of Sessions could be made.

In view of the discussion, this appeal is allowed and
the order of the H gh Court granting bail to the respondents
on the short ground that they could not be remanded to the
custody before the order commtting them to the Court of
Sessions is made, is set aside, However, if in the neantine,

the trial 1is over, no question of taking the respondents
into custody pursuant to the order would arise.
H L C Appeal al | owed.
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