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R C. Lahoti, J.

The accused has been held guilty of an of fence puni shable
under Section 302 | PCand sentenced to undergo inprisonnment for
life by the Court of Sessions Judge, Bilaspur. An appeal preferred by
hi m was di sm ssed by the High Court. This appeal has been filed by
speci al |eave.

Nat hu Lal (PwW1) and Ram Ratan are two real brothers.
Bal dau Ram (PW2), Kanta (PW4) and Radhey Shyam - the
deceased (who died/in the incident) are all sons of Nathu Lal, the el der
of the two brothers. / Ram Rat an, the younger brother, had six sons of
whom one had died earlier. Shyam Sunder, the accused-appellant, is
the third one out of 'the five surviving sons of Ram Ratan. At one
poi nt of time Nathu Lal and Ram Ratan were living together, also
having joint cultivation. Long before the incident, Nathu Lal and Ram
Rat an had separated by effecting a partition of their residential house
as also of the agricultural land. They are living separately in
adj oi ni ng houses and their agricultural |ands are also situated
adjoining to each other. However, the partition had resulted into the
feelings between the two brothers and their respective famly
menbers being strained so nuch so that at about 4-5 years prior to the
date of this incident, there was another incident, which had resulted in
proceedi ngs under Section 107 Cr.P.C being drawn up agai nst both
the parties. Baldau Ram (PW2), Kanta (P-4), Radhey Shyam the
deceased and their one nore brother Jai Lal, in all the four brothers,
were al so facing prosecution under Section 325 | PC for causing
injuries to Shyam Sunder the accused-appellant and his not her Ram
Kali. A few days before the death of Radhey Shyam there was yet
anot her incident in which the accused-appellant and a few ot hers on
his side were accused of throw ng stones on the house of the deceased
and hurling abuses on the i nmates of the house.

On 21.07.1985, at about 5.30 a.m, Baldau Ram (PW2) had
gone to his field for grazing cattle. Sow ng operati on was goi ng on.
There were a few | abourers on his field. He was returning at about
7.30 a.m through a path passing by the side of the field of the
accused-appel lant. There Bal dau Ram saw the appel |l ant standi ng
armed with a ' Tabbal’ and his father arned with an axe.. On seing
Bal dau Ram the appellant tried to come close to him Baldau Ram
was scared by the nenacing attitude of the appellant and
appr ehendi ng sone danger, he returned back to his field. By this tine
his brother Kanta (PW4) had al so reached the field to take work
fromthe I abourers. Bal dau Ram narrated what had happened w th him
to his brother Kanmta (PW4). Kanta advised Baldau Ramnot to go to
the village by the path which passes by the side of the field of the
appel l ant and instead choose a different path. It appears that there is
not much of distance between the two paths which are available to be
used for reaching the village fromthe field of Baldau Ram It also
appears that the path which leads to the field of Bal dau Ram fromthe
vill age and passes by the side of the field of the accused is crossed by
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a nala (culvert) before the path reaches the field of the accused.
Bal dau Ram while going fromhis field to the village, through the
di fferent route which he had chosen saw t he appel | ant Shyam Sunder
junping into the nala. He also saw his brother Radhey Shyam comi ng
out of the nala. At this point of time the appellant-Shyam Sunder
dealt blows by ’'Tabbal’ on the person of Radhey Shyam The first

bl ow | anded at the upper region of right ear of Radhey Shyam

wher eupon he fell down. The appellant dealt two further blows

| andi ng on the shoul der and throat of Radhey Shyam

Havi ng dealt three blows on the person of Radhey Shyam the
appel | ant ran towards Baldau Ram Baldau Ramran for his life and
entered the house of Kartik Mychi situated nearby. Baldau Ram hid
hi msel f inside the house of Kartik Mchi. Kartik Mchi who was
present there closed the door of the house and bolted the door from
out side. The appellant then turned his back, returned to the place of
the incident and ran away. Thi.s Bal dau Ram coul d see frominside
the house of Kartik Mdchi. On the appellant having escaped fromthe
scene of the crine Baldau Ramrequested Karti k Mochi to open the
door. He cane out and reached near his brother Radhy Shyamonly to
find himdead. He raised an al arm whereupon a few villagers
collected fromthe fields situated nearby including Punni Bai (PW6).
Punni Bai (PW6) toldthat he had al so seen the assault from her own
field situated close to the place of the occurrence.

The assault on Radhey Shyam had taken place at about 8.00
a.m First Information Report of the incident was |odged at 10.30 a.m
on the sane day at P.S. Ratanpur situated at a distance of about 10
kil ometers fromthe place of theincident. An offence under Section
302 I PC was registered and investigation comenced. The dead body
of Radhey Shyam was sent to Civil Hospital, Bilaspur where autopsy
was performed by Dr. A N Bajpai, Assistant Surgeon.. The dead body
was sneared with nmud, water and bl ood at several places. The
followi ng external injuries were found on the person of Radhey
Shyam

1. An incised wound on right (face extending fromlateral angle of
right eye 4 c.m downward and laterally placed transversely 11 x 1

X 6 c.m Right external ear was cut at the |evel of triages

t hroughout, underlying rmuscl es and bone cut and fractured.

Whund was curved downward bel ow t he right external ear

2. I nci sed wound on |l eft side of the cervical region extending from
thyroid cartilage fromfront to the back of neck and al so extendi ng

to right side of back of neck 25 x 13 x 8 c.m in diameter. There

was a big gap between skin flaps. Al the structures including

nmuscl es, bl ood vessels, nerves, trachea, esophagus and cervica

vertebrae were cut and torn badly. Back end of the wound was 9

c.m downward and back ward fromright pinna.

3. On the front and on the back just above the wound No. 2 there was
an incised wound of the size of 5 x 0.5 x 05 ¢c.m and another 4 x
05 x 1 c.m respectively.

Al the injuries were anti-nortem On internal exam nation Dr.
Baj pai found that cervical vertebrae, underlying bone on right face
was cut and fractured. Spinal cord was cut in cervical region
Esophagus was cut. Larynx and trachea were cut. The cause of death
in the opinion of Dr. Bajpai was shock and cutting of spinal cord,
cervical vertebrae and all major and mnor bl ood vessels and nerves
on left side and right side in the cervical region. Injuries nos. 1 and 2
were individually sufficient in the ordinary course of nature to cause
deat h.

The appell ant was arrested on the same day. On his information
contained in a statenent, adnissible in evidence under Section 27 of
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the Evidence Act, a 'Tabbal’ was recovered froma place near the nala
where he had hidden it. The ' Tabbal’ was seized and kept sealed. It
was forwarded to Forensic Science Laboratory, Sagar. In the opinion
of the Assistant Chemical Exaniner, the ' Tabbal’' was found stained
with blood. The Assistant Serol ogi st and Chenical Exam ner | ater

opi ned that the blood found on the ’Tabbal’ was human bl ood.

The conviction rests on the ocul ar evidence of Bal dau Ram
(PW2) and Punni Bai (PW6). W have, in the light of the
submi ssi ons nmade by the | earned Amicus Curiae, carefully exan ned
the testimony of Baldau Ram It is true that the rel ationship between
this witness and his famly nmenbers on the one hand and the deceased
and his fam |y nenbers on the other was strained and crimna
litigation was al so pendi ng between the two. The testinony,
therefore, needs to be subjected to careful scrutiny. Having done so,
we are satisfied to hold that Baldau Ram (PW2) is a wi tness of truth.
The factum of his having gone to his field for perform ng agricultura
operations and engagi ng |abour i's sonething natural to do as he had
gone to hi's field fromearly norning, at about 5.30 a.m, acconpani ed
by his cattle to be left for grazing in or near the field. At about 7.30
a.m, on the arrival of Kamta (PW4) on the field he was returning to
hi s home. Having been intercepted by the appellant he returned back
to his field and told his brother Kama (PW4) of what had happened
with him Kanta (PW4) supports this part of the version. The
subsequent part of 'the story of his having seen the assault on his
br ot her Radhey Shyam and thereafter, that is, his having reached the
house of Kartik Ramto save hinself froma likely assault by the
appel  ant on himfinds support fromthe testinony of Kartik Ram
(PW3). The fact that Punni Bai (PW6) has also her field close to the
pl ace of the incident has not been disputed by the defence by making
any suggestion to the contrary during her cross-exam nation. She
coul d have seen the assault on Radhey Shyam by Shyam Sunder from
her field situated near the place of occurrence. On alarm being raised
by Bal dau Ram (PW2), she reached near the place of the incident.

The testinmony of Bal dau Ramal so finds corroboration froma
promptly lodged FIR The statenents of both the eye w tnesses find
support fromthe nedi cal evidence. The | earned Sessions Judge has
carefully scrutinized the evidence of both the eye w'tnesses and
found it worthy of reliance. The H gh Court too has though in a very
brief judgnent observed that the guilt of the accused was proved
beyond reasonabl e doubt by overwhel mi ng evidence adduced by the
prosecution, and in particular there was no reason to doubt the ocul ar

evi dence of Bal dau Ram (PW2) and Kanta (PW4). |n our opinion
the conviction of the accused-appellant is well founded and cannot be
interfered with. It is true that during the cross-exam nation of Bal dau

Ram (PW2) and Punni Bai (PWG6) the attention of the w tnesses was
invited to certain portions of the FIR and their police statements in an
effort to denonstrate that there were inconsistencies. /W have
cautiously exam ned all such contradictions and inconsistenci es and

we find none of themto be material. Wen an incident is narrated by
the same person to different persons on different occasi ons sone
difference in the node of narrating the incident is bound to arise.
However, such differences do not mlitate against the trustworthiness
of the narration unless the variations can be held to be so abnormal or
unnatural as would not occur if the witness would have really

wi t nessed what it was narrating.

For the abovesaid reasons the appeal does not have any nerit
and is liable to be dismssed. It is dismssed accordingly. The
conviction of the accused-appellant along with the sentence passed
thereon as recorded by the Trial Court and upheld by the Hi gh Court
are mai nt ai ned.

Bef ore parting we place on record our appreciation of the
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assi stance rendered by Ms Neeru Vaid,
the time of hearing.

the | earned Am cus Curi ae at




