http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 11

CASE NO. :
Appeal (civil) 466 of 2001

PETI TI ONER
MANOHAR LAL

Vs.

RESPONDENT:
VI NESH ANAND & ORS

DATE OF JUDGVENT: 09/ 04/ 2001

BENCH:
A.P. Msra & Umesh C. Banerjee

JUDGVENT:

L...l...T....... T ..., T ..., T ...... T....... T ...... T..J
BANERJEE, J.
Leave granted.

Since the decision in Thawar dass case [ Thawardas
Pherumal & Anr. v. Union of India: AlIR 1955 SC 468], the
i ssue of identifying the Arbitrator, as-a court, did come up
for consideration before this Court on nore occasions than
one. Thwaradas (supra) negatived it with a positive finding
that the Arbitrator is not a Court within the nmeaning of
the Code of Cvil Procedure. " Since then there has however,
been sea change of events: ‘the repeal of the earlier
statute of Arbitration (Arbitration Act , 1940) and
introduction of the new Arbitration Act, 1996 (Arbitration
and Conciliation Act, 1996) in the statute book has brought
about a major change in the sphere of Arbitration.. Based on
unci tral nodel of law on I nt er national Conmerci a
Arbitration and Conciliation Rules, the Act is stated to be
best suited and to sub-serve the Indian conditions having
regard to the economic conditions and. the  effect of
gl obalisation of trade. |Incidentally, the Statenents of
njects and Reasons of the Arbitration and Conciliation Act
records it to be an act to consolidate and amend the |aw
relating to donestic arbitration, international . commercia
arbitration and enforcenent of foreign arbitral awards as
also to define the lawrelating to conciliation.-and for
matters connected therewith or incidental thereto. VWi | e
the earlier enactment of 1940 was to be the nost expeditious
nmet hodol ogy of adjudi cati on and di sposal of disputes through
arbitration but practicability of the situation Ilately
produced a rather dismal picture and proved contrary to the
normal belief and expectation that arbitration would be an
ot herwi se expeditious nethod to do so. The uncitral nodel
on the basis of which this Act of 1996 was engrafted in the

statute book, in no wuncertain terns recognises party
aut onony philosophy and mninmum interference from the
Courts. In England al so, sinmilar such situation was the

felt-need and resultantly in 1996, a siml|ar enactnent cane
into force but neither of the |egislations however can be
attributed to be an exact copy of the uncitral nodel though
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undoubt edl y based t hereon

Havi ng given a brief introduction to the recent
| egislation and adverting to the nmatter in issue presently,
it would be worth noting that the issue involved though
short but interesting enough to involve a useful debate on
the same Debate, of course, we will avoid, but discussions
we will indulge so that the law remains settled once for al
on this issue as involved in the matter. The issue being
applicability of the provisions of Section 340 Cr. P. Code
in a proceeding before the arbitrator undoubtedly an
ingenious effort but Ilet us see as to how far the same
succeeds.

Bef ore however, enbarking on a di scussion on the subject
i ssue, a look at the provisions would be best suited at this

juncture: The rel evant provisions being Sections 340 and
195 sub-section (1) (b) and sub-Section (3) of the Code of
Crimnal Procedure. The provisions read thus: 340:

Procedure in cases nentioned in Section 195 -

(1) Wen, upon an application nade to it in this behalf
or otherw se, any Court is of opinion that it is expedient
in the interests of justice that an inquiry should be made
into any offence/'referred to in clause (bh) of sub-section
(1) of Section 195, which appears to have been commtted in
or inrelation to a proceeding in that Court or, as the case

may be, in respect of a document produced or given in
evidence in a proceeding in that Court, such  Court nay,
after such prelimnary inquiry, if any, as it thinks
necessary, -

(a) record a finding to that effect;
(b) make a conplaint thereof in witing;

(c) send it to a Magistrate(of the first class having
jurisdiction;

(d) take sufficient security for the appearance of the
accused before such Magistrate, or if the alleged offence is
non-bailable and the Court thinks it necessary so to - do,
send the accused in custody to such Magistrate; and

(e) bind over any person to appear and give evidence
bef ore such Magi strate

(Corresponding Law. S.476 (1) of Act V of 1898)
(2) The power <conferred on a Court by sub-section

(1) in respect of an offence may, in any case where that
Court has neither made a conpl ai nt under sub-section (1) in
respect of that offence nor rejected an application for the
maki ng of such conpl aint, be exercised by the Court to which
such forner Court is subordinate within the neaning of
sub-section (4) of Section 195.

(Corresponding Law : S.476A of Act V of 1898)

(3) A complaint made under this section shall be
si ghed, -

(a) where the Court nmaking the conplaint is a High
Court, by such officer of the Court as the Court may
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appoi nt ;

(b) in any other case, by the presiding Oficer of the
Court,

(Correspondent Law. S.476 (1)Proviso of Act V of 1898)

4) In this section, Court has the sane neaning as in
Section 195.

Section 195: Prosecution for contempt of lawfu
authority of public servants, for offences against public
justice and for offences relating to docunents given in
evidence (1) No court shall take cogni zance-

(b) (i) of any offence punishable under any of the
following sections of the Indian Penal Code (45 of 1860),
nanely, Sections 193 to 196 (both inclusive), 199, 200, 205
to 211 (both inclusive) and 228, when such offence is
al l eged. to have been conmitted in, or inrelation to, any
proceedi ng i n-any Court, or

(ii) of any offence described in Section 463, or
puni shabl e under Section 471, Section 475 or Section 476 of
the said Code, when such offence is alleged to have been
conmitted in respect of a docunent produced or given in
evidence in a proceeding in any court, or

(iii) of any crimnal conspiracy to commit, or attenpt
to commit, or the abetnment of, any offence specified in
sub-clause (i) or sub-clause (ii),

except on the conplaint in witing of that Court; or of
some other Court to which that Court is subordinate

(2)

Section 195 (3):

(3) In clause (b) of sub-section (1), the term Court

means a Cvil, Revenue or Crimnal Court, and includes a
tribunal constituted by or under a Central, Provincial or
State Act, if declared by that Act to be a Court ~for the

pur poses of this section.

Before adverting to the matter in issue andthe riva

contentions advanced one redeenming feature ought to be@®
JJJJJIIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIIIAIIIY

noticed here pertain to Crimnal jurisprudence: To pursue@
JJJJJIJIIIIIIIIIIIIIIIIIIY
an offender in the event of conmi ssion of an offence, is to
sub-serve a social need Society cannot afford to have a
crimnal escape his liability, since that would bring about
a state of social pollution, which is neither desired nor
warranted and this is irrespective of the concept of |ocus
the doctrine of locus-standi is totally foreign to crimna

jurisprudence. This observation of ours however obtains
support from the decision of this Court in AR Antulay v.
Randas Sriniwas Nayak & Anr. : 1984 (2) SCC 500.

Anot her redeemng feature is the inclusion of an
expl anatory provision by way of sub-section (3): The body
of sub-section (1)(b) refers to the expression Court and
the same stands explained in sub-section (3) : Wthout a
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readi ng of sub-section (3) Court may be interpreted in a
narrow context, but with the inclusion of sub-section (3)

wi dest possible connotation is to be nade avail abl e provi ded
however, the statute declares it to be so!! The I|anguage
if declared by that Act seens to be very significant:

A plain look thus at the provisions above depict that
inclusion of sub- section 3 under Section 195 cannot but be
taken to be an explanatory provision. The body of Section
195 (1)(b) refers to the expression Court and the sane
stands thus explained in sub-section 3. The restriction
i mposed is easily ascertainable by reason of the inclusion
of the words if declared by that Act to be a court for the
purposes of this Section (Enphasis supplied) the user of
the words seens to be very significant. One of the golden
canons of interpretation is that the Legislature always
avoid surplusage and attributes a definite meaning to each

of the words mentioned in the statute. By the very
i nclusion of ~ sub-section 3 and the |anguage as noticed
her ei nbefore in this paragraph, the intent of t he

Legi sl ature cannot thus be far to seek it is connotative
of a definite meaning.

M. Yogeshwar Prasad, the |earned Senior Advocate took
sonme pains to take us through different provisions of the
Act and contended that the whole tenor of legislation wll
have to be considered in a rmuch broader perspective so as to
assess the intent of the |legislature and citations on the
earlier repealed act —ought not to be |looked into or be
consi dered since the answer for any inquiry ought to be kept
within the paraneters of the new | aw and when interpreting
or anal ysing the phil osophy of party autonony noticed above
should and ought to be the basis ~and de hors t he
jurisprudential effect of the legal decisions under the old
Act .

The main thrust of the submission in support of the
Appeal however, rests on a sinple proposition that Court
nmeans and inplies authority to decide controversy ~ between
the parties authoritatively and the decision being binding
amongst the parties. Strong reliance was placed on - the
decision of this Court in the case of Brajnandan Sinha v.
Jyoti Narain (AR 1956 SC 66) wherein this Court ~observed
that the pronouncenent of a definitive judgment s~ thus
considered the essential sine qua non of —a court and
unl ess and until a binding and authoritative judgnent can be
produced by a person or body of persons, it/ cannot be
predi cated that he or they constitute a Court. It is on the
basis of the observations as above that the | earned Senior
Advocate in support of the Appeal contended that nere | ook
at the new enactnment would reveal the total exclusion of
courts in the matter of interference with the arbitra
awar ds there cannot be any manner of dispute that awards
are not to be interfered and the sane, as per the provisions
of the statute has the status of a decree of a court and
thus executable forthwith but does that mean and inply
total ouster of jurisdiction of courts or one need not
approach the court at all in a arbitral proceeding, the
answer may not be in the affirmative by reason of different
statutory provisions with which we presently deal though not
in detail since the issue is little different fromthe usua
di scussion on a question as to whether Arbitrator is a Court
or not? But before so doing another decision of this Court
on which strong reliance was placed ought to be noticed.
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This Court in Virindar Kumar v. State of Punjab (AIR 1956
SC 153) in paragraph 5 of the Report observed:

5. The first question that arises for our decision is
whether the order of the District Magistrate passed on
17.9.1952 as returning officer is open to appeal. The

statutory provisions bearing on this point are Sections 195,
476 and 476-B of the Code of Criminal Procedure. Secti on
195(1) (a) provides that no court shall take cogni zance of
any offence punishable under Sections 172 to 188 of the
I ndi an Penal Code except on the complaint in witing of the
public officer concerned or of his superior

Section 195(1)(b) enacts that no Court shall take
cogni zance of the offences nentioned therein, where such
offence is comitted in, or in relation to, any proceedi ngs
in any court except on'the conplaint in witing of such
Court or a Court towhich it is subordinate. The offence
under Section 193 i's one of those nentioned in Section 195
(1)(b).  'Section 476 prescribes the procedure to be followed
where a Court-is nmoved tolay a conplaint and that applies
only to offences nmentioned  in Sections 195(1)(b) and
195(1) (c) and not to those mentioned in Section 195 (1)(a).

Section 476-B/ provides for an appeal from an order
passed under Section 476 to the appropriate Court. The
result then is that if the conplaint relates to offences
mentioned in Sections 195 (1)(b)and 195 (1)(c), an appea
would be conpetent,  but not if it relates to offences
mentioned in Section 195(1)(a). Now, the order of the
Magi strate dated 17.9.1952 directs that the appellant shoul d
be prosecuted for of fences under Sections 181, 182 and 193.
There is no dispute that the order in so far as it relates
to offences under Sections 181 and 182 is not appeal able, as
they fall directly under Section 195(1)(a).

The controversy is only as(regards the charge under
Section 193. Section 193 nmakes it an offence to give false
evi dence whether it be in a judicial proceeding or not, and

it |ikewise makes it an offence to fabricate fal se evidence
for use in a judicial proceeding or el sewhere. If the
offence is not commtted in a judicial proceeding, then it
will fall outside section 195 (1)(b), which applies only

when it 1is commtted in or inrelation to a proceeding in
Court, and there is in consequence no bar-to a conplaint
bei ng made in respect thereof unaffected by the restrictions
contained in Section 195(1)(b).

But if the offence under Section 193 is committed in or

in relation to a proceeding in Court, then it wll fall
under Section 195(1)(b), and the order directing prosecution
under Section 476 will be appeal abl e under Section 476-B

The point for decision therefore is whether the returning
officer in deciding on the validity of a nom nation paper
under Section 36 of the Act can be held to act as a Court.
The question thus raised does not appear to be covered by
authority, and has to be decided on the true character of
the functions of the returning officer and the nature and
the extent of his powers.

In our view, however, the observations made in Virindar
Kumars case (supra) does not, in fact, assist us in any way
in the present context. Two decisions of Calcutta High
Court have al so been relied upon. The first being the case
of Sailaja Kanta Mtra and others v. State of Wst Benga
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(AIR 1971 Calcutta 137) and the second being the case of
HC Gnti v. F.L. Harcourt (AIR 1931 Calcutta 436).

Turning attention on to the second case of H C Gant i
(supra), Buckland, J. while deciding the matter observed
that where a person is alleged to have given fal se evidence
before Arbitrator, an application under Section 476, in the
Court in which the suit was initiated is necessary. But the
guestion whether a prelimnary inquiry is necessary or not
wi Il depend upon the facts and circunstances of each case.
VWere the application is supported not by oral evidence, but
only by docunents, no further prelimnary inquiry is
necessary beyond that which the Court makes on the materials
before it.

In such cases it is not necessary that a notice should
be given to the person agai nst whomthe order is sought on
an application under Section 476.

The decision in our view, however, does not render much
of an assistance in regard tothe issue. The other decision
of the Calcutta H.gh Court in Sailaja Kanta (supra), a
Division Bench of the H gh Court in paragraph 17 of the
j udgrment observed as bel ow

Thus the Arbitrator decides the lis before it,
havi ng the powers like a Court, follow ng the procedure as a
Court has to follow'in the exercise of its ordinary origina

civil jurisdiction under the Code of Civil Procedure, 1908.
The award of the Arbitrator, so far as the parties to the
award are concerned, if not appeal ed against, ‘shall be
final. In the appeal by either party to the award against

the Arbitrators award direct to the High Court a time limt

has been prescribed for preferring such appeal which may
also be admtted beyond the prescribed period if the Hgh
Court is satisfied about the grounds of the delay. An
appeal to the H gh Court against the award shall  not Iie
only where the anount of conpensation awarded does not
exceed Rs.5,000 in lunmp or 250 per nensem The ~di spute
bet ween the claimant claimng the conpensation and the State
resisting such claimis certainly a civil dispute and the
lis between the parties is of a civil nature. The

arbitration proceedings before the Arbitrator, originating
on a reference at the instance of the <c¢laimant by the
Col l ector before the Arbitrator under the D.1 Act and the

Rul es nentioned above in relation to such a civil dispute
are proceedings which refer to an original matter in_the
nature of a suit. The Arbitrator in such arbitration
proceedi ngs which refer to an original matter in the nature
of a suit shall have the like powers and follow “the Ilike
procedure as the Court has and follows in the exercise of
its ordinary original civil jurisdiction under the Code of
Cvil Procedure, 1908. So, the Arbitrator under the Defence
of India Act and the Rul es discussed above in the

proceedi ngs of an arbitration before it, is a Court of civi

jurisdiction and it follows the procedure that a Court of
civil jurisdiction follows in the exercise of its ordinary
ori gi nal civil jurisdiction under the Code of Civi

Procedure, 1908. The Arbitrator, under the Defence of India
Act, 1939 and the Rules regarding arbitration for settlenment
of conpensati on payabl e under Section 19 of the Defence of
India Act, 1939 so far as Bengal, now West Bengal, is
concerned, is, therefore, a Court of civil jurisdiction, and
follows the procedure in arbitration proceedings before it,
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as provided for by the Code of Cvil Procedure, 1908 in
regard to suits since the Arbitrator under Rule 6 quoted
above shall have the powers like the Court and shall follow
the |I|ike procedure as the Court follows in the exercise of
its ordinary original civil jurisdiction under the Code of
Cvil Procedure, 1908. So, the conbined effect of Section
141 of the Code of Civil Procedure read with section 19,
sub-section (1), clauses (b),(e),(f),(g), sub-sections (2)
and (3) of the Defence of India Act, 1939 and the Rules
regarding Arbitration for settlement of conpensation payable
under Section 19 of the Defence of India Act, 1939 franed by
the Governor of Bengal as already discussed, is to make an
Arbitrator under the D.I. Act, 1939 so far as Bengal now
West Bengal is concerned, a Court of civil jurisdiction that
shall have the like powers and shall follow the Iike
procedure as the Court has and follows in the exercise of
its ordinary original civil jurisdiction under the Code of
Cvil Procedure, 1908.

The decision apparently lend some credence to the
subm ssion of the appellant but by reason of the factua
situation is clearly distinguishable of facts but as regards
the provisions of law, we will deal with little later in
this judgment.

M. Al ok Singh however appearing for the Respondent
drew our attention to Section 27 of the Act of 1996 which
provi des as foll ows:

(2 7) Court assistance in taking evidence- (1) The
arbitral tribunal, or a party with the -approval = of the
arbitral tribunal may apply to the Court for assistance in
t aki ng evi dence.

(2) The application shall specify-

(a) The names and addresses of the parties and the
arbitrators

(b) the general nature of the claim and the relief
sought ;

(c) the evidence to be obtained, in particular,-

(i) the nane and address of any person to be heard as
witness or expert witness and a statenment of « the subject
matter of the testinony required;

(ii) the description of any docunent to be produced or
property to be inspected.

(3) The Court may, within its conpetence and according
to its rules on taking evidence, execute the request by
ordering that the evidence be provided directly to the
arbitral tribunal

(4) The court may, while nmaking an order under sub-
section (3), issue the sane processes to witnesses as it may
issue in suits tried before it.

(5) Persons failing to attend in accordance with such
process, or rmaking any other default, or refusing to give
their evidence, or guilty of any contenpt to the arbitra
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tribunal during the conduct of arbitral proceedings, shal

be subject to the i ke disadvantages, penalties and
puni shments by order of the court on the representation of
the arbitral tribunal as they would incur for the |Iike

offences in suits tried before the Court.

(6) In this section the expression Processes includes
summonses and conmi ssions for the exam nation of w tnesses
and sumonses to produce docunents.

Relying on the aforesaid provision M. Singh very
strongly contended that it is not otherw se right to contend
that the Arbitral Tribunal is supreme inits ow field. The
Section itself provides for assistance in taking evidence.
The sub-sections 3, 4 and 5 have been strongly relied upon
so as to conclude that even though the general trend of
legislation is party autonomy but that does not nean and
imply total exclusion of jurisdiction of the court or the

conferment of sucha power of court to the Arbitrator. In
any event. M. Singh contended that the issue in the instant
Appeal is rather restrictive and the general principles of
Arbitrator being identified as a Court need not be gone into
by reason of this issue under consideration. The cl ear
| anguage of Section 195 (3) of the Code of Cr. Procedure
unm st akabl y depi ct the restrictive i ntent of the

Legislature and if /the intent was otherwise to include
Arbitral Tribunal within the fold of Section 195 (3) of the
Code, that 1is tosay, if the Legislature wanted to confer

such a status there was no difficulty as such in
incorporating thereunder a provision as iscontained in a
Debt Recovery Act (vide Section 22): Inconme Tax Act (vide
Section 136) : Modtor Vehicles Act (vide Section 169 (2):
Admi ni strative Tribunal Act (vide Section 22 (3): Consuner
Protection Act: MR T.P. Act: ~ and Conpanies Act etc.
etc. since these statutes have definitely included and

declared the Tribunal being ascribed to be a court, within
the neaning of Section 195 of the Crimnal Procedure Code.
The inclusion of explanatory provision by way of sub-section
(3) mekes the situation abundantly clear and we need not
dil ate thereon.

M. Singh while relying strongly on the decision of
this Court in Dr. Bal i ram Waman Hiray v. Justice B:
Lentin and Qhers (1988 (4) SCC 419) contended that the
decision in Balirams case has been holding the field
wi thout any contra note being sounded subsequently. But
bef ore enbarking to assess the situation, |et us have a | ook
at the decision for its proper appreciation. This Court in
par agr aph 24-25 of the Report, observed as bel ow

24. The crucial question that falls to be determn ned
in this appeal is whether sub-section (3) of Section 195 has
brought about a change in the |law and therefore the najority
decision in Lalji Haridas case (1964) 6 SCR 700 no | onger
holds the field as submtted by Dr. Chitale, appearing  on
behal f of the appellant, or was nerely declaratory of the
law as declared by the court in Lalji Haridas case, as
argued by the |learned Advocate-CGeneral, and therefore the
decision in Lalji Haridas case is still good law. It cannot
be doubted that sub- sections (3) of Section 195 of the Code
has been enact ed by Parliament to i mpl enent t he
recommendations of the 41st report of the Law Conmi ssion
whi ch  brought about the unsatisfactory state of |aw due to
conflict of opinion between different H gh Courts as to the
meaning of the word Court in Section 195 (1)(b) read in
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the context of Section 195 (2) of the earlier Code. The
interpretative exercise undertaken by the courts over the
years as to the precise neaning of the term Court as
defined in Section 195(1)(b) of the old Code prior to the
introduction of sub- section (3) of section 195 of the
present Code, reveals an endless oscillation between two
views each verging on a fringe of obscurity and vagueness.
As echoed by Lord Macmllan in his Law and Ot her Things at
p. 48:

In al nbst every case except the very plainest, it would
be possible to decide the issue either way with reasonable
| egal justification and that in such cases, et hi ca
consi derations operate and ought to operate.

25. In that uncertain state of |law, the Law Comnmi ssion
observed in paragraph 15.99 of-its Report that it felt that
in any concrete case this questionis bound to create
probl em of interpretation and accordingly suggested a change
in law for the purposes of Section 195 of the Code. It felt
that the term Court for the purposes of clauses (b) and
(c) should mean a GCwvil, Revenue or a Criminal Court,
properly so called, but where a tribunal created by an Act
has all or practically all the attributes of a court, it
m ght be regarded /'as a court only if declared by the Act to
be a court for the purposes of Section 195, I ndi but abl y,
the introduction of the inclusive clause in-the definition
of Court in sub-section (3) of Section 195 ‘has brought
about a change in ‘the Ilaw. No rule is mnmore firmy
established than the principles enunciatedin Heydon case
[(1584) 3 Co Rep 7a: 76 ER 637] which have been continually
cited with approval not only by the English courts but also
by the Privy Council as well as this Court. The principles
laid down in Heydon case have been enunciated in Craies on
Statute Law, 6th edn. at p.96 as follows:

That for the sure and true interpretation of al
statutes in general (be they penal or benefi ci al
restrictive or enlarging of the common law), four things are
to be discerned and considered: (1) Wat was the conmon | aw
before the making of the Act (2) Wat was the nischief ~and
defect for which the common |aw did not provide (3) what
renedy the Parlianent hath resol ved and appointed to cure
the disease of the commonwealth (4) The true reason of the
renmedy. And then the office of all the judges is always to
make such construction as shall suppress the nischief and
advance the renmedy, and to suppress subtle inventions. and
evasi ons for the continuance of the mischief and pro privato
commopdo, and to add force and life to the cure and renedy
according to the true intent of the nmakers of the Act pro
bono publi co.

These rules are still in full force and effect, with the
addition that regard nust now be had not only to the
existing law but also to prior legislation and to the
judicial interpretation thereof. The court applied the rule
in Heydon case in Bengal Imunity Conpany Linmited v. State
of Bihar [AIR 1955 SC 661] in the construction of Article
286 of the Constitution. After referring to the state of
law prevailing in the then Provinces prior to t he
Constitution as also to the chaos and confusion that was
br ought about in interstate trade and comrerce by
i ndi scrimnate exercising of taxing powers by the different
provinci al |egislatures founded on the theory of territoria
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nexus, SR Das, Actg. C J. speaking for hinself and Vivian
Bose and Jafer Imam JJ. proceeded to say: (SCR p.635)

It was to cure this mischief of nultiple taxation and to
preserve the free flow of interstate trade or comrerce in
the Union of India regarded as one econonic unit w thout any
provincial barrier that the Constitution-nmakers adopted
Article 286 of the Constitution.

An illustration of the application of the rule is also
furnished in the construction of Section 2(d) of the Prize
Conpetitions Act, 1955. In RVD Chanarbaugwalla v. Union of
India [1957 SCR 930] Venkatarama Ayyar, J. speaking for the
court after referring to the previous state of the law, to
the mschief that continued under that law and to the
resol utions passed by different state |egislatures under
Article 252 (1) of ‘the Constitution authorising Parliament
to pass the Act, stated: (SCR p. 939)

Having regard to the history of the Ilegislation, the
decl ared object thereof and the wording of the statute, we
are of opinion that the conpetitions which are sought to be
controlled and regulated by the Act ~are only t hose
conpetitions in which success does not  depend to any

substantial degree on skill. Balirams decision (supra) has
taken into consideration the entire judicial precedent
available till the ‘date of the judgment and cane to a

conclusion upon reliance of the Madhya Pradesh Hi gh Court
judgrment in Puhupramv. State of Madhya Pradesh (1968 MPLJ
629) that the same |lays down the correct law. This Court
observed

36. The least that is required of a court is the
capacity to deliver a definitivejudgnment, and nerely
because the procedure adopted by it is of a legal character
and it has power to admi nister an oath will not inpart to it
the status of a court. That being so, it must be held that
a Conmission of Inquiry appoi nted by the appropriate
government under Section 3(1) of the Commi ssions - of |Inquiry
Act is not a court for the purposes of Section 195 of the
Code.

Needl ess to record here that on a proper appreciation of
judgrment in Baliram (supra), there cannot be two opinions as
the scope and effect of Section 195 (3) of Code and we thus
record our concurrence with the view expressed by this Court
in Baliram The law thus laid down by the Bench decision of
the Calcutta H gh Court in Sailaja Kanta (supra) cannot be
said to be good | aw and thus stands over-rul ed even on the
basis of the state of |law under the 1940 Act (being a
repeal ed statute presently).

On the wake of the aforesaid, we are unable to record
our concurrence with the subm ssions nmade in support of the
appeal that the Arbitrator can be termed to be a Court
within the neaning of Section 195 of the Cr. Procedure
Code, as such question of applicability of Section 340
Cr.P.Code in a proceeding before the Arbitrator does not and
cannot arise. The issue thus is answered in the negative.
The Appeal therefore, fails and is dismssed. No order as
to costs.
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