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ACT:

| ncone-tax-Rectification of order of assessnent--Arendnment

of law with retrospective enforcenent-Error resulting

from

such enforcenent, if an error apparent from the record-If

such error can be rectified Indian | ncone-tax Act, 1922

(X

of 1922), ss. 18-A and 35-1ndian |Inconme-tax (Anendrment) Act,

1953 (XXV OF '1953), ss. l-and 13.

HEADNOTE

The Income-tax Officer, by his order dated Cctober 9, ' 1952,
assessed the respondent for the assessnent year 1952-53 and
gave himcredit for Rs. 50,603-15-0as representing interest
on tax paid in advance under s. 18-A(5) of the Incone-tax
Act . On My 24, 1953, the Indian Incone-tax (Amendnent)
Act, 1953, cane into force adding a proviso to s.18-A(5) of
the Act to the effect that the assessee was entitled to
interest not on the whole of the advance tax paid by him but
only on the difference between the paynent  nmade and the
ampunt assessed. The Amendnent Act provided that it shall
be deened to have cone into force on April 1, 1952. The
I ncome-tax O ficer, acting under S. 35 of the Act, rectified
the assessment order holding that the assessee was entitled
to a credit of only Rs. 21,157-6-0 by way of interest on tax
paid in advance as a result of the retrospective operation
of the amendnent in s. 18-A(5), and issued a  notice of
denmand agai nst the assessee for the bal ance of Rs. 29, 446-9-
0. The assessee filed a petitionin the H gh “Court of
Bonbay. under Art. 226 of the Constitution praying for a
wit prohibiting the appellants fromenforcing the rectified
order and notice of demand. The Hi gh Court issued the wit
hol di ng t hat s. 35 was not applicable to the case as the
nm stake nmentioned in S. 35 had to be apparent on the face
of the order and the question could only be judged in the
light of the law as it stood on the day when the order was,

passed:

Hel d, that the Income-tax Oficer was justified in
exercising his powers wunder s. 35 and rectifying the
nm st ake. As a result of, the legal fiction about the
retrospective operation of the Amendnent Act , t he

subsequently inserted proviso nust be read as. formng part
of s. 18-A(5) of the principal Act as fromApril 1, 1952,
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and consequently the order of the inconme-tax O ficer dated
Cct ober 9, 1952, was inconsistent with the provisions of the
proviso, and suffered froma nistake apparent from the
record.

Conmi ssi oner of |ncone-tax, Bonbay Presidency and Aden v.
704

Khencthand Randas, (1938) L.R 65 |I.A 236 and Mka Venkat ap-
paiah v. Additional Inconme-tax Oficer, Bapatla, (1957)32
I.T.R 274, referred to.

The order passed by the Inconme-tax O ficer under s. 18-A was
not final inthe literal sense of the word; it was and con-
tinued to be liable to be nodified under s. 35. It is also
not correct to say that the retrospective operation of the
anmended s.18-A(5) was not intended to affect concluded
transacti ons.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Gi vil “Appeal No. 122 of 1956.
Appeal fromthe judgnent and order dated March 5, 1954, of
t he Bonbay Hi gh Court in-~ Appeal from its Oigina
Jurisdiction Msc. Application No. 1 of 1954.

H. N. Sanyal, Addl. Solicitor-Ceneral; G N Joshi and R
H. Dhebar, for the appellants.

N. A. Pal khivala, S. N Andley, J. B. ‘Dadachanji,

P. L. Vohra and Raneshwar Nath, for-the respondent.

1958. April 28. The Judgnent of the Court was delivered by
GAJENDRAGADKAR J.-This is an -appeal by the Incone-tax
Oficer, Conpanies Circle | (1), Bonbay and the  Union of
India and it raises a short question about the ~construction
of s. 35 of the Inconme-tax Act read with s. 1, sub-s. (2)
and s. 13 of the Indian Incone-tax (Arendnent) Act; 1953
(XXV of 1953). It arises in this way. The I ncone-tax
Oficer, by his assessnment order made on Cctober 9, 11952,
for the assessnment year 1952-53, assessed the respondent,
the Bonbay Dyei ng and Manufacturing Co. Ltd., under 'the Act.
In the said assessnent order the respondent, was / given
credit for Rs. 50,603-15-0 as representing interest at 2% on
tax paid in advance under s. 18A of the Act. This  credit
was given to the respondent in pursuance of the —provisions
contained in s. 18A, sub-s. (5) of the Act as it then stood.
On May 24, 1953, the Anendnent Act canme into force. Section
1, sub-s. (2) of the Anendnent Act provides that " subject
to any special provision nade in this  behalf in the
Anmendnent Act, it shall be deemed to have come into
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force on the first day of April, 1952 ". By s. 13 of the
Amendnent Act, a proviso was added to s. 18A (5) of the Act.
The effect of the amendnent nade by the insertion of the
said proviso to s. 18A (5 was that the. assessee was
entitled to get interest at 2% not on the whole of the
advance anmount of tax paid by himas before but only on the
di fference between the paynment made and the ampunt at which
the assessee was assessed to tax wunder the regul ar
assessnment under s. 23 of the Act. After the Anendnent Act
was passed, the first appellant exercised his power under s.
35 of the Act and purported to rectify the m stake apparent
fromthe record in regard to the credit for Rs. 50,603-15-0
allowed by himto the assessee. The first appellant held
that the assessee was really entitled to a credit of only
Rs. 21,157-6-0 by way of interest on tax paid in advance as
a result of the retrospective operation of the amendnent
made in s. 18A (5) by the Amendnent Act. |In accordance with
this order a notice of demand under s. 29 of the Act was
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i ssued agai nst the assessee for the sumof Rs. 29,446-9-0 on
the ground that the assessee had been given credit for this
excess anmount through m stake. Aggrieved by this notice of
demand, the respondent filed a petition in the H gh Court of
Bonbay on January 4, 1954, under Art. 226 of t he
Constitution praying for a wit against the appellants inter
alia prohibiting themfrom enforcing the said rectified
order and the said notice of demand. It appears that this
petition was admitted by Tendol kar J. on January 6, 1954,
and a rule issued on it. Thereafter the said petition was
referred to a Division Bench by the Hon ble the Chief
Justice for final disposal. Accordingly on March 5, 1954,
the petition was heard by Chagla C. J. and Tendol kar J. and
a wit was issued against the appellants. The Hi gh Court
held that s. 35 of the Act had no application to the facts
of the case because the nistake apparent from the record
contenplated by the said section is not a mstake which is
the result of ~“the amendnent of the law even though the

amending /| awmay be retrospective in operation. In other
words, in the opinion of the H gh Court, the
706

nm st ake nentioned by s. 35 had to be apparent on the face of
the order and it can only be judged in the light of the |aw
as it stood on the day ,Wen the order  was passed. The
appel lants then applied for and obtained a certificate from
the H gh Court on Cctober 8, 1954; on-their behalf it is
urged ’'-that the H gh Court of Bonbay has erred in law in
taking the view that 'the appellant No. | was not entitled to
rectify the mstake in question under s. 35 of the Act.
Thus the short question which-arises before us in the
present appeal is whether an order which was  proper and
valid when it was made can be said to-disclose a  mstake
apparent from the record if the said order would be
erroneous in view of a subsequent amendrment nmade @by the
Amendnent Act when the Anendnment Act is intended to operate
retrospectively ?

It is unnecessary to refer to the provisions of s. 18A (5)

as well as the provision of the proviso which was
subsequently added by s. 13 of the Amendnent Act. It is
common ground that, in the absence of the subsequently

i nserted proviso, the assessee would be entitled to obtaina
credit for Rs. 50,603-15-0. It is also comon ground that,
if the subsequently inserted proviso covered the assessee’s
case, he would be entitled to a credit only of Rs. 21, 156-9-
0. It is thus obvious that the order giving the relevant
credit to the assessee was valid when it was made and that
it woul d be erroneous under the subsequent anendnment. Under
these circunstances, was the first appellant ‘justified in
exercising his power of rectification under s. 35 of / the
Act ?

In deciding this question it would be necessary to determn ne
the true legal effect of the retrospective operation of the
Amendnment Act. Section 1, sub-s. (2) of the Amendment Act
expressly provides that subject to the special provisions
made in the said Act it shall be deemed to have cone into
force on the first day of April 1952. The result of this
provision is that the amendment nade in the Act by s, 13 of
the Anmendment Act nust, by legal fiction, be deenmed to have
been included in the principal Act as fromthe first of
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April, 1952, and this inevitably nmeans that, at the tine
when the Income-tax Oficer passed his original order on
Cctober 9, 1952, allowing to the respondent credit for Rs.
50, 603-15-0, the proviso added by s. 13 of the Anendment Act
must be deened to have been inserted in the Act. As
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observed by Lord Asquith of Bishopstone in East End
Dwnel lings Co. Ltd. v. Finsbury Borough Council (1), " if you
are bidden to treat an inmginary state of affairs as real
you nust surely, unless prohibited from doing so, also
i mgi ne as real the consequences and incidents which, if the
putative state of affairs had in fact existed, nmust
i nevitably have flowed fromor acconpanied it. One of those
in this case is enmancipation fromthe 1939 |evel of rents.
The statute says that you nust inmagine a certain state of
affairs; it does not say that having done so, you must cause
or permt your imagination to boggle when it comes to the
inevitable corollaries of that state of affairs ". Thus,
there can be no doubt that the effect of the retrospective
operation of the Arendnent Act is that the proviso inserted
by the said section in s. 18A (5) of the Act would, for al

| egal purposes, have to be deened to have been included in
the Act as from April 1,1952.

But it is urged for the respondent that the retrospective
operation of ~the “relevant provision is not intended to

af fect conpl eted assessnments. It is conceded that, if any
assessment  proceedi ngs i nrespect of the assessee’'s incone
for a period subsequent to the first of April 1952 were

pending at the tine when the Anendnment Act was passed, the
proviso inserted by 's. 13 woul d govern the decision in such
assessment proceedi ngs; but where an assessnent proceeding
has been conpleted and an assessnent order has been passed
by the Incone-tax Oficer against the assessee, such a
conpl eted assessnent would not be affected and cannot be
reopened under s. 35 by virtue of the retrospective
operation of the Amendnent Act. In support . of this
contention, reliance is placed on the observations of the
Privy Council in Delhi Coth and

(1) [1952] A C. 109, 132.

90
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General MIls Co. Ltd. v. Incone-tax Comm ssioner, Delhi and
Anr. (1). Lord Bl anesburg who delivered the judgment of the
Board referred to the Board s earlier decision in the
Col oni al Sugar Refining Conpany v. lrving (2) where it was
in effect laid dowm that, while provisions —of a statute
dealing nerely with matters of procedure rmay - properly,
unl ess that construction be textually inadmissible, -have
retrospective effect attributed to them provisions which
touch a right in existence at the passing of the statute are
not to be applied retrospectively in the absence of express
enactnment or necessary intendnent. The |earned Judge then
added that " Their Lordships have no doubt - that the
provisions which, if applied retrospectively, wuld deprive
of their existing finality orders which, when that statute
cane into force, were final, are provisions which /touch
existing rights. " The argument for the respondent-is that
the assessee has obtained a right under the order passed by
the Income-tax Oficer to claimcredit for the specified
amount under s. 18A(5) and the said right cannot be taken
away by the retrospective operation of s. 13 of the
Amendnent Act. The same argunent is put in another form by
contending that the finality of the order passed by the
Incometax O ficer cannot be inpaired by the retrospective
operation of the relevant provision. |In our opinion, this
argunent does not really help the respondent’s case because
the order passed by the Incone-tax O ficer under s. 18A(5)
cannot be said to be final in the literal sense of the word.
This order was and continued to be liable to be nodified
under s. 35 of the Act. What the Incone-tax Oficer has
purported to do in the present case is not to revise his
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order in the light of the retrospective anmendnent made by s.
13 of the Anendrment Act alone, but to exercise his power
under s. 35 of the Act; and so the question which falls to
be considered in the present appeal. centres round the
construction of the expression "m stake apparent from the
record " used ins. 35 That is why we think the principle
of the finality of the orders or the sanctity of

(1)[1927] L.R 54 I.A 421

(2)[1905] A.C. 369.
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the existing rights cannot be effectively invoked by the
respondent in the present case.

The respondent then urged that the Anmendnent Act should not
be given greater retrospective operation than its [|anguage
and its general schene render necessary. This convention is
based on the provisions of s. 3, sub-s. (2), s. 7, sub-s.
(2) and s. 30, sub-s. (2) of the Arendnent Act. Were the
Amendnment  Act intended that its provisions should affect
even concluded orders of assessnment it is expressly so
provi ded. Since s. 13 does not specifically authorise the
reopeni ng- of concl uded assessnents it should be held that
its retrospective operation is not intended to cover such

concl uded assessnents. That in brief is the argument. We
are, however, not satisfied that this ar gunent is
wel | f ounded. Let 'us exam ne the three provisions of, the

Amendnent Act on which the argunent rests. Section 3, sub-
s. (1) of the Anendnent Act nmkes several - additions and
nodi fications in s.. 4 of the principal Act. Section 3, sub-
s. (2) then provides that, the amendnents nmade by sub-cl
(3) of cl. (b) of sub-s. (1) shall be deemedto be operative
in relation to all assessnents for any year whether such
assessnents have or have not been concluded before the com
mencement of the Amendnent Act of 1953. |t would be noticed
that the main object of this sub-section is to extend the
retrospective operation of the relevant provisions of the
Amendnent Act beyond the first of April 1952 nentioned by s.
1, sub-s. (2) of the Anendnent Act. Since it was /intended
to provide for such further retrospective operation of the
rel evant provision the |egislature thought it advisable to
clarify the position by saying that the -said extended
retrospective operation would cover all assessnents whether
they had been conpleted or not before the —comencenent  of
the Anendnent Act. Section 7, sub-s. (1) adds two provisos
to s. 9 of the principal Act by cls. (a) and (b). Sub-
section (2) of s. 7 then lays down that the anendnments  nade
incl. (a) of sub-s. (1) shall be deenmed to be operative for
any assessnment for the year ending the 31st day ~of March
1952, whether made before or after the comencenent of this
Act and, where any such
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assessment has been nade before such comencenent, he
I ncome-tax O ficer concerned shall revise it whenever
necessary to give effect to this amendnent. The position
under S. 30, sub-s. (2) of the Anendnent Act is
substantially simlar. By sub-s. (1) of this section

certain additions and anendnents are made in the schedule to
the principal Act by cls. (a), (b), (c) and (d). sub-s. (2)
then provides for the retrospective operation of the
amendment made by sub-s. (1) in terns simlar to those used
ins. 7, sub-s. (2). It is clear that the Provisions in ss.
7 and 30 are intended for the benefit of the assessees and
so the legislature may have thought it necessary to confer
on the Income-tax O ficer specific and express power to
revise his orders in respect of the relevant assessnents
wherever necessary to give effect to the anendments in
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guesti on. The effect of this provision is to nake it
obligatory on he Incone-tax Officer to revise his origina
orders in he light of the anendnments and also to confer on
the assessee right to claimsuch revision. It may be con-
ceded that in respect of the other retrospective provisions
of the Amendrment Act such a power to revise the earlier
orders cannot be clainmed or exercised by the Incone-tax
Oficer. In other words, a distinction can be drawn between
there two provisions of the Arendnent Act and the rest in
respect of the power which the Income-tax Oficer can
purport to exercise to give effect to the amendnents made by
the Amendrment Act. \hereas, in respect of the amendnents
made by s. 7 and s. 30 of the Anendnent Act, the Incone-tax
O ficer can and nust revise his earlier orders covered by s.
7, sub-s. (2) and s. 30, sub-s. (2), such a power of
revision has not been conferred on himin the nmatter of
giving effect to the other anendrments nade in the Amendnent

Act . Even so, we do not think'it would be legitimate or
reasonable to hold that the provisions of s. 7(2) and s.
30(2) l'ead to the infference that the retrospective

operation-_of the other provisions of the Anendment Act s
not intended to affect concluded assessnents in any manner
what ever. In this connection, it would be pertinent to
renmenber that the power to revise which has been conferred
on
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the Income-tax Oficer by s. 7(2) and s. - 30(2) of the
Amendnent Act is distinct and i ndependent of the power to
rectify mstakes which the Incone-tax O ficer can exercise
under s. 35 of the Act.

It is inthe light of this position that the extent of the
I ncome-tax O ficer’s power under s. 35 to rectify:  mstakes
apparent fromthe record nmust be determined; and in doing
so, the scope and effect of the expression " | mstake
apparent fromthe record " has to be ascertained. At the
time when the Inconme-tax Oficer applied his mind to the
qguestion of rectifying the alleged m stake, there can be no
doubt that he had to read the principal Act as containing
the inserted proviso as fromApril 1, 1952. |If that be the
true position then the order which he made giving credit to
the respondent for Rs. 50,603-15-0 is plainly and - obviously
inconsistent with a specific and clear provision of the
statute and that nust inevitably be treated as a m stake of
| aw apparent fromthe record. |If a m stake of fact apparent
from the record of the assessnment order can bhe rectified
under s. 35, we see no reason why a m stake of law which is
glaring and obvious cannot be simlarly rectified. Prima
facie it may appear somewhat strange that an order which was
good and valid when it was made should be treated as
patently invalid and "wong by virtue of the retrospective
operation of the Anmendnent Act. But such a result is
necessarily involved in the legal fiction about t he
retrospective operation of the Arendment Act. If, ‘as a
result of the said fiction we nmust read the subsequently
inserted proviso as formng part of s. 18A(5) of the
principal Act as fromApril 1, 1952, the conclusion is
i nescapabl e that the order in question is inconsistent wth
the provisions of the said proviso and nust be deened to
suffer froma m stake apparent fromthe record. That is why
we think that the Income-tax Oficer was justified in the
present case in exercising his power wunder s. 35 and
rectifying the said mstakes. Incidentally we may nention
that in Mka Venkatappai ah v. Additional Incone-Tax O ficer
Bapatla (1), the Hi gh Court of Andhra has taken the sane
Vi ew.
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In this connection it would be useful to refer to the

decision of the Privy Council in the Conmi ssioner of

[ ncone- Tax, Bonbay Presidency and Aden v. Khenthand Randas

(1). In Khenthand' s case, the assessees were registered as

a firmand they were assessed under s. 23(4) on an incone of
Rs. 1,25,000 at the maximumrate. Being a registered firm
no super-tax was levied. A notice of demand was al so nade
bef ore March 1927. On February 13, 1928, the Commi ssioner

in exercise of his powers under s. 33, cancelled the order
regi stering the assessee as a firmand directed the |ncone-

tax Oficer to take necessary action. The | ncone-tax
O ficer accordingly assessed the firmto super-tax on May 4,
1929. The Privy Council held that the assessnent nmade on

January 17, 1927, was final both in respect of the incone-
tax and super-tax.  The fresh action taken by the Income-tax
Oficer on My 4, 1929, was out of tine though it had been
taken in pursuance of the directions of the Conm ssioner and
that the order of May 4, 1929, was one which the | ncone-tax-
Oficer had no power to make. ~One of the points raised
before the Privy Council was whether, under the relevant
circunmstances the Incone-tax O ficer had power to make the
i mpugned order in view of the provisions of ss. 34 and 35 of
the Act. The Privy Council dealt with this question on the
footing that the /Conm ssioner’s order cancelling t he
regi stration had been properly nmade. On this basis their
Lordshi ps thought  that it was unnecessary to consider
whether the. case would attract the provisions of s. 34 "
inasmuch as in Their Lordships’ opinion the case clearly
would have fallen within the provisions of s. 35 had the
Income-tax O ficer exercised his powers under the  section
within one year fromthe date on which the earlier ' demand
was served upon the respondents ".  The judgment shows that
Their Lordships took the viewthat |ooking at the record of
the assessnments nade upon the respondents as it stood after
the cancellation of the respondents’ registration ‘and the
order effecting the cancellation would have forned part of
the record-it woul d be apparent that a m stake

(1)(1938) L.R 65 1.A 236.
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had been mmde in stating that no super-tax was |eviable.
This decision clearly shows that the subsequent cancellation
of the assessees’ registration was held by Their Lordships
of t he Privy Council to form part of the record
retrospectively in the light of the said subsequent  event,
and the order was deened to suffer froma m stake apparent
from the record so as to justify the exercise of. the
rectification powers under s. 35 of the Act. It is hecause
Their Lordshi ps thought that s. 35 would have been clearly
applicable that they did not decide the question as to
whether s. 34 could al so have been invoked. This decision
| ends consi derabl e support to the view which we are di sposed
to take about the true meaning and scope of the expression "
the m stake apparent fromthe record " occurring ins. 35.
We nust accordingly hold that the Hi gh Court of Bonmbay was
in error in conmng to the conclusion that the notice issued
by the Income-tax O ficer calling upon the respondent to pay
9the sumof Rs. 29,446-9-0 was not warranted by |aw. The
result is the order passed by the High Court issuing a wit
agai nst the appellant is set aside and the appeal is allowed
with costs throughout.

Appeal al | owed.
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