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ACT:

H ndu Law - Conmon ancestor left behind vast properties--Sons
and other nmmjor coparceners conveyed their shares of
property to a /Conpany- - Conveyances whet her i ndi cate
di sruption of joint' famly--Conveyances if for famly
benefit--Validity of.

HEADNOTE:

The plaintiffs and defendants were the descendants of a
comon ancestor who |eft behind vast novable and i nmmovable
properties and several business assets. On 9th Decenber,
1932, each of the eight sons of the compn ancestor executed
a docunent conveying his share of property to the appellant
Conpany stating that he was executing the docunent as Karta
of the joint fanmly consisting of hinself and his sons. The
suit by the plaintiffs (who were the son and wife of one of
the sons) for setting aside all conveyances -and transfers
and for a declaration that they were entitled to separate
properties and funds was decreed by the trial Court.

The High Court dism ssed the appeal holding that the famly
consisting of the commopn ancestor and his sons was a joint
famly until his death and thereafter his sons and grandsons
continued to be joint until the institution of tile suit.
It rejected the plea that even if the famly was joint, the
transfers were for better managenent of the immovable
property and so would bind the joint fam |y nenbers.

In appeal to this Court it was contended that the origina
joint fam |y becane divided into eight different famlies on
9t h Decenber, 1932 and that even assuming that there was no

di sruption of the joint famly, since t he i mpugned
alienations were as a result of the unaninous decision  of
all the sons, they were valid because they were for the

benefit of the famly.

Al'l owi ng t he appeal

HELD : The fanily becane divided in status sonetinme before
1932. In any event the division' in status was effected in
1932. Even if there was a joint famly in existence, since
the transactions were for the benefit of the famly, the
ot her coparceners cannot challenge its validity. [269A-B]

(a) The effect of the docunents is that there were eight
different joint famlies consisting of each of the sons and
his-sons and that the properties, which were owned by
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several sons, were transferred to a conpany consisting of
thensel ves alone. Even if the recitals in the docunent do
not prove separation of status before the date of the
docunent, they make it clear that the eight sons "who were
acting as Kartas of their sons and gr andsons wer e
transferring the properties to a conpany consisting of
thenselves alone. Though it may not be in the nature of a
famly settlement, this transaction had the effect of
bringing about a separation in status and the nenbers
entered into the transaction as co-tenants. [265F- H

(b)It is well-established that the power of a manager of
joint Hndu famly to alienate joint famly property is
anal ogous to that of a nanager for an infant heir. The
manager of a joint Hindu famly has power to alienate for
value joint famly property, so as to bind the interest of
both adult and mi nor conarceners in the property, provided

that the alienation is made for | egal necessity or f or
the benefit of estate. [266E-F]
Hunoonman Persaud v. Misunmmat Baboose [1856] 6 Mbo. |.A. 393

referred to
(c) The transactions being for the benefit of the famly,

t hey would be binding on all the coparceners. The
transactions while were entered into by all the
262

ei ght sons and adul't coparceners of the eight branches were
clearly the result of joint deliberations and unaninous
decisions of all the adult nenbers. [267D E]

(d) The question whether an alienation is for the benefit
of the fam |y Wul d depend upon the facts of each case. One
view is that unless it is of a defensive nature calcul ated
to protect the estate from sone threatened danger or
destination, it cannot be said to be for the benefit of the
estate, the other is that it is sufficient if it is such as
a prudent owner, or trustee would have carried out with the
know edge available to himat the time of the transaction
[ 266F- G

In the instant case, the purpose of the transactions wag to
protect the properties for the benefit of the nenbers of the
famly, and to prevent any nenber of the famly from selling
away any share of the property by transfer —or nortgage.
There was, therefore, no dissipation of the property. [267A-
Bl

Bal Mikand v. Kamla Vati and Others, [1964] 6 S.C R 321
referred to.
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The Judgrment of the Court was delivered by

KAI LASAM J.-This appeal is by certificate granted by the
Calcutta Hi gh Court against its judgnent dated 18th My,
1967 in appeal No. 14 of 1957, upholding and affirming the
judgenent and decree dated 13-9-1956 in suit No. 1607 of
1938. are defendants 12 and 13 in the suit. The suit was
filed by Beharilal and his nother G nni prayi ng anongst
other reliefs for a declaration that the respondent is
entitled to 1/8th share in the assets and properties
belonging to the joint famly, for setting aside al
conveyances and transfers and for a declaration t hat
Plaintiff is entitled to separate properties and funds of
Lal ool al Murarka, the father of the plaintiff and husband of
second plaintiff. After witten statenents were filed, the
pl ai nt was anmended on 6-7-1939 whereby an alternative claim
for 1/8th share of the Conpany’'s property was nmade if it was
held that there was no joint famly but only a conpany.

263

One Ram /'Niranjands Miraraka died on 29th October 1930
| eavi ng hi s wi dow Janki Devi, the 10th defendant and 8 sons-
Hiralal Mirarka defendant No.~ 1. ~Nandlal Mrarka since
deceased, Radhelal Mirarka -defendant No. 3, Msri La
Mur ar ka def endant No. 5, Chinni Lal Mirarka defendant No. 7,
Chotel al Mirarka defendant No. 8, Kisedlal Mirarka defendant
No. 9, and vast novable and inmovable, properties and
several business assets situate within and outside the

jurisdiction of the Calcutta Hi gh Court-. Motilal Mirarka
died without |I|eaving any issue. -Anpbngst 8 sons, in this
appeal, we are concerned with-the famlies of 3 sons.
Laloolal’s wife Gnni is the second plaintiff and their son
is Beharilal, the first plaintiff. Radheyl al’s son is
Makhanl al and Makhanlal’'s son is Miurarilal respondent 12 in
this appeal. Mirarilal’s widowis Bima and their ' son is
Rahul . Binla and Rahul were brought on record as ' |ega

representatives of Murarilal ‘after his death pending appea
in this court and they are contesting the present ' appeal

Chinnilal’s son is Ratanlal and he is respondent 20 who |Is
al so contesting this appeal. The other sons and their des-
cedants contested the plaintiff's plea that they were
menbers of a joint family. Their case was that famly was
di vided and the inpugned alienations in favour of -D. 12 and
D. 13 were valid. They have stuck to this plea throughout
and as they are in fact supporting the appellants, it is
unnecessary to consider their case separately. The suit was
decreed and an appeal was preferred by defendants 12 and 13.
Pending appeal the plaintiffs changed their front and
started supporting the present appellants, defendants 12 and
13, stating that the inpugned alienations were [ binding on
them But Bima and Rahul who were brought @ on record
pending the appeal in this Court are questioning the
validity of the inmpugned transaction though Muraril a
opposed the plaintiffs’ claimduring the suit and the

appeal . Though Chinnilal in his witten statenent supported
the case of the present appellants that the inpugned
transactions were valid, Chinnilal’s son Ratanlal, who

attained mgjority in 1943, challenged the validity of the
i mpugned transactions 3 years after attaining majority. The
position therefore is that the plaintiffs who belonged to
Lal oolal’s group (the wi dow and son of one of the sons of
Lal oolal) who were the only persons that questioned the
alienations at the tinme of the suit later on supported the
case of the present appellants, while the descendants of two
sons Radheyl al and Chinnilal though they originally affirmed
the inpugned transaction, are questioning the wvalidity of
transactions and contesting the appeal before us.
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The present litigation is about 39 years old. The suit was
filed on 22-8-1938. The decree was passed by the tria
court on 13-9-1956 and the appellate decree is dated 18-5-
1967. It has now cone up before us after 10 years since the
passing of the decree by the appellate court in Calcutta.
The trial went on for 63 days.

The main contention that was raised in the appellate court
by Defendant 12 and Defendant 13, the present appellants,
was that the i nmovabl e properties which stood in the nane of
Rami ranj andas were his self-acquired properties and they
were brought into the assets of conpany of his 8 sons having
defined shares in the said properties.

264

The properties were conveyed to the appellant’s conpany.
The appellate court fiel'd that the fanmily of Rammiranjandas
Murarka consisted of hinself and his sons and was a joint
H ndu fam |y governed by Mtakashara | aw until the death of
Rammi r anj andas and thereafter the famlies of his sons and
their 'sons and grandsons continued to be a joint Hindu
famly ~until the institution of the suit. They also
rejected the plea that even if the fanmily was joint the
transfers of the inpugned  property were for better
management of the i movabl e properties and as such for |ega
necessity and would thus bind the menmbers of the joint
famly. It further held that there is no evidence that
i movabl e properties were brought intothe joint stock of
the firmby Ramiranjandas and that on the assunption that
t he said properties were separate and sel f-acquired
properties of Rammiranjandas, the said properties were
inherited by his 8. .sons fromtheir father and. upon the
father’'s death they were ancestral properties in their hands
and the respective nal e descendants of the said 8 sons of
Rami ranj andas al so acquired coparcenary interest in the
sai d i nmovabl e properties. In this viewthe appellate court
di sm ssed the appeal preferred by defendants 12 and 13.

In this appeal before us M. Lal Narain Sinha, the | earned
counsel for appellants, defendants 12 and 13, submitted that
wi thout going into the correctness of the finding of /|ower
court that Rammiranjandas and his sons were menbers of joint
Hndu famly, he would confine hinself to a limted
submi ssion that the inmpugned transactions showed that there
was a partition earlier and in any event the famly becane
divided in status 'on 9-12-1932, and a disruption of the
original joint famly into 8 different famlies took place.
Secondly, he submitted that even if this contention is not
accepted, and it is. found that 8 sons were nenbers of a
joint famly, as the inpugned alienations were as a result
of joint deliberations and unani nous decision of all of the
ei ght sons and other adult menbers of the famly, it nust be
presuned to be a prudent transaction as the entire famly
properties were preserved for 8 sons though it was by
transferring them to a conpany, and that the alienations
were for the benefit of the famly and therefore for famly
necessity. Apart fromthe two nmain contentions, the |earned
counsel also submitted that even if the transactions were
not binding on the nenbers of the joint famly as they are
only voi dabl e they can be set aside only at the instance of
a coparcener to the extent of his interest in the joint
famly and as the only branch that questioned the wvalidity
of alienation has left the field, the present respondents
who originally supported the alienations are not entitled to
any- relief and in any event their claim if any, is barred
by limtation.

The transction that are inmpugned are conveyances in favour
of the appel I ant s our ar ka Properties Limted and
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Bucki ngham Court (P) Ltd. by various conveyances, one of
which is Ex. L. As the plea of Shri Lal Narain Sinha, the
| earned counsel for the appellants, is that Ex. L itself
proves that at the date of the docunent there was no |joint
famly and that in any event the docunent itself effected a

separation, it is necessary to refer to the relevant
recitals in the document. The

265

document prefaces : "This indenture of conveyance dated 9th

Decenber, 1932 between Hralal Mrarka eldest son of
Rami ranj andas Murarka for hinself and as the father and
natural guardian of his infant son Kunj Lal Mirarka and as
the Karta of the joint famly consisting of hinself and his
son......... The sane description is adopted in the cases of
all sons, for instance in the case of second son the recita

is Nandlal Mirarka son of the said Rammiranjandas Mirarka
deceased for self and as the father and natural guardian of
hi s infant sons Shankerlal Mrarka and Purshottam al Mirarka
and as the Karta of joint fam/ly consisting of hinmself and
his sons. It will be seenthat all the 8 sons have
described  thensel ves each one stating that he is acting on
behalf of hinmself and his sons. The recitals show that
there were 8 different joint famlies consisting of each of
the sons with his sons etc. The plea of the | earned counse

that a reading of the docunent would show that the brothers
thenselves affirmed that there were 8 joint famlies is
sound. The reply to this contention on -behalf of the
contesting respondents as put forward by M. Midul, the
| earned counsel, is that the plea that there was disruption
of joint famly in 1932 is a new point and should not be
allowed to be raised. This plea cannot be accepted. The
appel l ants deni ed the existence of a joint famly consisting
of Ramiranjandas and his sons and grandsons or that the
joint famly continued after the death ~of Rammiranjandas.
It was specifically nentionedin para 2 of the witten
statenment that there was di sruption-of coparcenary prior to
1926 and Rammiranjandas and his 8 sons carried’ on the
conpany after they becane separate and as such there was no
joint famly as alleged in the plaint. This plea is very
specific that there was disruption of the joint famly prior
to 1926. The point at which the disruption took is not
stated clearly but the plea of the appellants that it ~was
prior to 1926 would enable himto rely on the docunent of
1932 to establish that there was a separation sone tine
before 1932. In the Menorandum of appeal dated 24-1-1967 by
the appellants in ground No. 26 it was clearly alleged that
the |earned Judge was wong in hol ding that  Rammiranjandas
and other sons were nenbers of joint famly. The
contention’ of Shri Midul, the |earned counsel for
respondents, that this plea is new and should not be all owed
cannot therefore be sustained. The second contention of
Shri Lal Narain Sinha, the learned counsel for t he
appel l ants, relying on the recitals in Ex. L, is that in
any event the’ document itself effected a separation in
status at least fromthe date of the docunent. The effect
of the docunments L, M N, O etc. is that the properties
which were owned by several sons were transferred to a
conpany consisting of thenselves alone. Even if the
recitals in the docunent do not prove separation of status
before the date of the docunent they make it clear that 8
sons who were acting as Kartas of their sons and grandsons
were transferring the properties to a conpany consisting of
thensel ves alone. It is to be noted that the entire famly
properties were transferred to the company consisting of 8
brothers and their descendants al one. The transaction wll
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have the effect of transferring the properties from the
famlies to the conpany though it may not be in the nature
of a famly settlenent. Even if the joint family of Ram
ni ranjandas Mirarka was in existence before 9-12-1932 by
this transaction had the effect of bringing about a
separation in status and the nenbers entered into the
transactions as co-tenants. W are satisfied

266

was a joint family in existence before the date of the
document, the recitals in the documents would have the
ef fect of disrupting the joint famly.

M. Lal Narain Sinha submitted that even if it is held that
there was a joint famly is existence on the date of the
i mpugned docunents, the transactions are for the benefit of
the fanmily and as such binding on all the nmenbers. The
facts disclose that the transactions were entered into not
only by all the  eight sons but also by all the adult
coparceners of the eight branches. It cannot be denied that
the transecti ons were the result of joint deliberations and
unani mous._deci sion of all the adult menbers. The evidence
of the Solicitor who prepared the docunents is that it was
for necessity and wth the object of preserving t he
property, the entire properties of the famly wer e
transferred to the conpany consisting of eight sons and
their famlies alone.  Eight branches secured equal nunber
of shares in the transferee conpany.  On the facts the
guestion arises whether the transaction could be held to be
prudent and bi nding on the nenbers of coparcenary. Beari ng
in mnd the fact that all the ~adult menbers  unani nously
joined in the transaction after deliberations by all of them
and that the entire properties were transferred in equa

shares to the conpany of which the 8 sons were only
sharehol ders, we wll proceed to exanmine the validity of
transacti on.

Mulla in his Principles of Hndu Lawat p. 300 (14th Ed.)
states the law thus : "The power of the manager of a |joint
H ndu famly to alienate joint famly property is anal ogous
to that of a manager for an infant heir as defined by the
Judi ci al Conmittee in Hunooman - persaud V. Misumrat
Baboose(1). The manager of a joint H-ndu famly has power
to alienate for value joint famly property, so as to bind
the interest of both adult and minor coparceners in- the
property, provided that the alienation is nade for  |ega

necessity, or for the benefit of estate. As to what is
benefit of these state there was conflict of opinion. One
view was that a transaction cannot be said to be for the
benefit of an estate unless it is of defensive  character
calcul ated to protect the estate from sonme threatened danger
or destruction. Another view was that for a transaction to
be for the benefit of the estate it is sufficient if it is
such as a prduent owner, or rather a trustee, would have
carried out with the know edge that was available to him at
the tinme of transaction. The question whether it is for the
benefit of famly would depend upon the facts of the case.
On the facts of this case there could be no difficulty in
coning to the conclusion that the transaction was for the
benefit of the estate. The evidence of Mtra, the Solicitor
who was instrunental in bringing about the transactions, is
that the purpose or the reason for these transactions is for
protecting the properties for the nenbers of the famly and
that the idea was that the properties nmay not be partitioned
and to prevent any nmenber of the Murarka famly fromselling
away any share of the

(1) (1856) 6 Mdo. L.A. 393.

267
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property by transfer or nortgage. The wtness was not
cross-exam ned. It is clear therefore that by t he
transaction there was no dissipation of the property. The
transaction was only for the purpose of preserving the
properties for all the menbers after due deliberations by
all the adult nmenmbers. |In Bal Mukand v. Kamla Vati and
QO hers("), the Court held that any transaction to be
regarded as one which is of benefit to the famly need not
necessarily be only of a defensive character but what
transactions would be for the benefit of the famly would
depend on the facts and circunstances of each case. The
Court nust be satisfied on the material before it, that it
was in fact such as conferred or was necessarily expected to
confer benefit on the famly at the tine it was entered
i nto. The property in question in the case referred to
consi sted of a fractional share belonging to the famly in a
large plot of land. Earnest nobney was paid to Karta, but
the Karta did not execute the sale deed. The appel | ant
instituted a suit-for specific performance. The, other
menbers. who were brothers of the Karta and who were adults
at the tine of the contract were also inpleaded in the suit
as defendants. The suit was resisted on the ground that
there was no | egal necessity and that the contract for sale
was not for the benefit of the famly. ~On the facts, the
Court held that /to sell such property and that too on
advant ageous terns and to invest the sale proceeds in a
profitable way could certainly be regarded as beneficial to
the family. These observations apply with equal force to
the facts of the present case. W have no, hesitation in
holding that the transaction was for the benefit of the
famly and as such even if it was found that there was a
joint famly, the transaction would be binding on all of the
copar ceners. In this view, it is unnecessary for us to
consi der whether the transaction could be regarded as a
fam |y arrangement as was contended by M. Lal Narain Sinha.
The transaction may not strictly bea famly arrangenent as
there is a transfer of properties fromthe famly to the
conpany in which all the 8 brothers were allotted / equa
shares.

W will nowrefer to certain docunments and conduct ~of the
parties relied on by the | earned counsel for the -contesting
respondent s in support of his contention t hat the

transactions entered into under Ex. L were not considered
as having effected division in status. After the date  of
t he i npugned docunent in 1932, the parties entered into two
transacti ons one on 6-10-1935 and anot her on 19-10-1935. By
the docunent dated 6-10-1935 Ex. 000040. the eight brothers
put on record that their nother gifted and distributed al
the ornanents, jewellery and silver wares to and anongst al
the eight brothers and nothing now remained undistributed
and the said property so gifted and distributed renmai ned the
property of each individual concerned. By the docunment Ex.
000039 dated 10th Cctober, 1935 the eight brothers put on
record that they have divided and distributed equally
anmongst thenselves all the household furniture, fittings,
el ectrical equipnents nusical instrunents, beddings, photo
caneras, cutleries, radios and fieldglasses which were wth
them and their sons in Calcutta and it remained only the
exclusive property of each individual and was in their
possession. It was submtted by M. Midul, counsel for the
respondents,

(1) [1964] (6) S. C R 321
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that these docurments would indicate that the separation was
effected for the first tine in October, 1935 or at any rate
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the inmmovable properties were divided about the tinme when
these transactions were entered into. It is a conmmon
know edge that wusually a division of the novables takes
place after inmmovable properties are divided. These two
docunents instead of supporting the plea of the respondents
probabal i se the case of the appellants that the separation
took place before the date of these docunents. The |earned
counsel for the respondent relied on two affidavits filed by
the nenbers of the fanmily to the effect that the joint
famly continued. In Ex. 1 dated 9th Decenber, 1936
Mohanl al Murarka stated in a petition for bringing on record
the |l egal representatives for executing a decree obtained by
Rami ranj andas Murarka ‘that Rammiranjandas Mirarka (the
deponent’s grandfather) during his life' -tinme and at the
time of his death along with the applicants named in the
petition constituted a H ndu joint fanmily governed by the
M t akshara School of Hi ndu Law.- This affidavit though filed
before ~the institution of the suit cannot be taken as
proving the existence of the joint famly after the death of
Rami r anj'andas Mur ar ka. Al that it states is t hat
Rami r anj andas Murarka during his life-tine and at the tine
of his death along with the applicants was nmenber of joint
famly. The affidavit does not throw any light as to
whether the joint status continued after Rammiranjandas
died. In Ex. UUa verified petition filed for bringing on
record |egal representatives of Ramiranjandas Murarka for
executing a decree stated that the petitioners were |ega
representatives as 'Rammiranjandas Mirarka was a Hi ndu

governed by M tksbara School of Law. It is averred that the
joint famly continued after the death of  Ramiranjandas
Mur ar ka. These two affidavits do not advance the case of

the respondents any further. Reference was made to evi dence
of Radeylal and that of Ganariwale who spoke to the
exi stence of the joint fanly. In “the face of t he
docunentary evidence on record, the oral evidence is not
entitled to any wei ght.

Though the conclusions arrived at 'by us woul d di spose of the
appeal, we would shortly refer to the subnission of Shri La
Narai n Sinha that the present respondents have no status to
oppose this appeal, the plaintiff having retired from the
contest. While this plea may be sound as regards Bima and
Rahul son of Mirarilal the case of Ratanlal stands on a
different footing. Radheylal son of Rammiranjandas and his
son Makhanlal father of R 12 contended that the i npugned
transactions were valid. The legal representatives of
Murarilal, Bima and Rahul who cane on the record in the
appeal before the Supreme Court cannot be allowed to put a
different care fromthat of Miurarilal. This objection is
not available against Ratanlal, respondent 20. In~ 1946,
three vyears after the date of his attaining nmajority, he
filed the statement challenging the validity of “-inpugned
transacti on. It was submitted on behalf of the appellants
that Ratanlal cannot be pernmitted to challenge the validity
of the transactions as the plea was taken 3 years after -his
attaining maiority. It was also contended that the plain-
tiff representing one of the 8 brothers alone prayed for
allotment of 1/8th share and the challenge as regards

alienation of share of others cannot be sustai ned. W do
not think we are called upon to decide
269

this question, but we may observe that one of the reliefs
asked for is for setting aside the alienation and therefore
the failure of one of the, branches to question the validity
of the alienation would not bar the right of the other
branch for the said relief.
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On a consideration of the entire evidence placed before us
and the contentions of the parties, we hold that the famly
of Ramiranj andas Miurarka becane divided in status before
1932 and that in any even- a division in status was effected
from the date of the docunment Ex. L etc. in 1932, and that
even if there was a joint famly in existence as the
transactions were for the benefit of the famly, the other
coparceners cannot challenge its validity. In the result
the appeal is allowed and the decree of the trial court is
set aside so far as the appellants, Defendant 12 and
Def endant 13, are concerned. Costs will be paid by the
contesting respondents who are |egal representatives of R-
12, Bima and Rahul, and R-20 and his three sons R 42, R-43,
R-44.

P.B. R

Appeal al | owed.
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